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PORTIONS OF PLAINTIFFS' SUPPLEMENTAL BRIEF
IN RESPONSE TO THE COURT'S REQUEST FOR

ADDITIONAL BRIEFING FROM THE PARTIES

The Appelleestefendants below ("Defendants') submit this Motion to Sirike Portions of
Plaintiffs' Supplemental Brief in Response to the Court's Request for Additional Briefing from
the Parties ("Supplemental Brief"). In support of this Motion, the Defendants state as follows:

1. The matter is before the Court on certified questions and answers submitted by
the three Mass Litigation Panel judges ("Panel Ju&ges") pursuant to W. Va. Code §58-5-2.

2. The Supreme Court of Appeals has no j'urisdiction to determine questions of fact

on certified questions, see Consolidation Coal Co. v. Mineral Coal Co., 147 W. Va. 130, 126

S.E.2d 194 (1962); State v. Stout, 142 W. Va. 182, 95. S.E.2d 639 (1956); however, the majority

of the Plaintiffs’ Supﬁlemc;ntal Brief argues for this Court's adoption of "facts" that are seriously
and vehemently disputed by the Defendants. See Plaintiffs' Supplemental Brief at pages 2-9,
footnotes 1-8, and Appendicés 1-3.

3. For example, the Plaintiffs claim that "[Glovernment studies have concluded that
disturbances of the topography by the defendants, in the areas studied, caused an increase in the
fate of storm water discharge by as much as 59%." See Plaintiffs' Supplemental Brief at 2. In
fact, the West Virginia Department of Environmental Protection's "Flood Advisory Technical
Taskforce Runoff Analyses of Seng, Scrabble and Sycamore Creeks" ("FATT Report” dated

June 14, 2002) did not evaluate surface water elevations (i.c. the ievel of flood waters) resulting

from mining or timbering. That report did conclude, however, that any contributions to



increased flows from those activities at the mouths of the study watersheds were "relatively
small” and that all areas studied would have experienced flooding whether or not mining and
timbering had been undertaken in the area. FATT Report at 60, 70 (emphasis added). In
addition, the WVDEP found in its FATT Report that "regulated surface mining and logging
operations likely minimized some sedimentation impacts in the watershed by virtue of
compliance with the rules and regulations enforced by that specific regulatory agency." FATT
Report at 22 (emphasis added). Such findings stand in stark contrast to the Plaintiffs' rhetorical
characterization of the 2001 floods as "...an 'unnatural’ broth of death and destruction.”
Plaintiffs' Supplemental Brief at 2. This represents but one of myriad "facts” cited by the
Plaintiffs that are strenuously contesied by the Defendants.

4. Because these hotly contested "facts” cannot be considered by the Court in
resolving the issues of law presented by the certified questions, they should be stricken from the
Plaintiffs' Supplemental Brief. ,

S. The Panel Judges specifically stated that they were "certifying these questions as
if they were a Rule 12{c) motion for judgment (;n the; pleadings . ..." See Petition to Court for
Answer to Certified Questions at 4. In fact, the Plaintiffs acknowledge this: "This is a Rule 12(c)
pfoceeding B Plaiﬁtiffs‘ Supplemental Brief at 3, 9 n. 8 ("Again, this case is before the Court
on a Rule 12(c) Judgment on the Pleadings proceeding with no facts in evidence.") {emphasis
added].

6. When this Court referred this litigation to the Mass Litigation Panel, it adopted
the only Findings of Fact that were properly a part of the record before it at the time. See
Administrative Order dated May 16, 2002. The Findings of Fact contained in this
Administrative Order remain the only facts that are properly before the Court in its consideration

of the Certified Questions. In fact, even if the Panel Judges had not considered the questions in



the context of Rule 12(c), the facts in the Administrative Order would still be the only facts
before this Court in this appeal.

7. "The procedure for processing questions certified pursuant to this section shall be
governed by rules of appellate procedure promulgated by the supreme court of appeals [sic]." W.
Va. Code §58-5-2. W. Va. R. App. P. 13(c) and (d) sets forth the criteria for the designation of
the record on a petition for review of certified questions. The Plaintiffs have followed none of
those provisions. Instead, they have sought to circumvent or ignore.those provisions by the
submission of their Supplemental Brief and have this Court consider facts not in the record.

8. The Memorandum from the Clerk's Office dated May 8, 2002 does not help
Piaintiffs m this instance. That Merhorandum addresses problems of storage space in the Clerk's
Office in connection with the appeal of "final orders in mass litigati.on cases”" and provides a
procedure to remedy that storage problem during an appeal of a final order. That does not help
Plaintiffs in this instance both because the appeal of certified questions is not an appeal of a final
order and because Plaintiffs have not followed the provisions of that Memorandum in their effort
to insert facts into the record at a stage in the proceedings when they admi’é such action is not
consistent with a Rule 12(c) proceeding.

9. The hyperbole and accusations being made by the Plaintiffs, whethér in Footnote
8 of their Supplemental Brief, or their newspaper campaign to avoid the force of a resolution of
legal issues based solely on the law, or their other extra-judicial efforts to inject disputed facts
into this case at this time, cannot be considered in the determination of the strictly legal issues
Now befpre this Court.

10.  The Plaintiffs posit that their presentation of "facts” for the Court's consideration
stems from their belief that "the Court's questioning in June indicates the Court's interest in

facts . . .." Plaintiffs' Supplemental Brief at 4. Even if this Court has such an mterest, the



Defendants are confident that this Court can and will decide the legal issues before it based only
.on the record properly before it. It is for that reason that this Motion to Strike should be
sustained.

11.  The Defendants have respected the appropriate rule of procedure and this Court
by restricting their arguments to a legal analysis of legal issues. If the Plaintiffs are allowed to
inject disputed facts into ;this proceeding, which requires only a legal analysis of legal issues,
then the Defendants’ due process rights will be violated and the Defendants will suffer
itreparable harm.

WHEREFORE, the Defendants ask that the Court enter an Order that strikes Pages 2-9,
Footnotes 1 - 8, and Appendices 1 - 3 from the Plaintiffs' Supplemental Bricf.
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

IN RE: FLOOD LITIGATION Appeal No. 031618

The undersigned hereby certifies that a copy of the foregoing Appellees' (Defendants

Below) Motion to Strike Portions of Plaintiffs' Supplemental Brief in Response to the

Court's Request for Additional Briefing from the Parties was served to counsel of record
listed below, this 24th day of August, 2004.

W. Stuart Calwell, Jr., Esq.
Thomas N. White, Esq.
The Calwell Practice, PLLC
Law and Arts Center West
500 Randolph Street, 25302
Post Office Box 113
Charleston, WV 25321
Liaison Counsel for Plaintiffs

Edward G. Atkins, Esq.
Douglas V. Atkins, Esq.
Atkins & Atkins
1335 Virginia Street, East
Charleston, WV 25301
Counsel for Plaintiffs

G. David Brumfield, Esq.
Brumfield and Watson
Attorneys at Law
First National Bank Building
Post Office Box P
Welch, WV 24801-3035
Counsel for Plaintiffs
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Edward Shuff Cook, Esq.
Provost Umphrey Law Firm, LLP
The Mayfair Royal, Suite 425
181 14th Street, N.E.
Atlanta, GA 30309
Counsel for Plaintiffs
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Hamilton, Burgess, Young & Pollard, PLLC
Post Office Box 959
Fayetteville, WV 25840
Counsel for Plaintiffs

Cindy J. Kiblinger, Esq.
David B. Richardson, Esq.
James F. Humphreys & Associates, L.C.
United Center, Suite 800
500 Virginia Street, East
Charleston, WV 25301
Liaison Counsel for Plaintiffs

W. Kendrick King, Esq.
Post Office Box 428
Welch, WV 24801
Counsel for Plaintiffs

Pamela A. Lambert, Esq.
Stephen P. New, Esq.
Lambert & New
Post Office Drawer 926
Gilbert, WV 25621
Counsel for Plaintiffs

W. Randolph McGraw, 11, Esq.
McGraw Law Offices
Post Office Box 279
Prosperity, WV 25909
Liaison Counsel for Plaintiffs

Belinda S. Morton, Esq.
Post Office Box 600
Fayetteville, WV 25840
Counsel for Plainiiffs



Amy L. Sanderson, Esq.
David P. Wilson, Esq.
Provost Umphrey Law Firm, LLP
490 Park Street
Post Office Box 4905
Beaumont, TX 77704
Counsel for Plaintiffs

John Sutter, Esq.

The Sutter Law T'irm, PLLC
1598 Kanawha Boulevard, East
Charleston, WV 25311
Counsel for Plaintiffs

Vincent M. Trivelli, Esq.

The Law Offices of Stuart Calwell, PLLC
178 Chancery Row
Morgantown, WV 26505
Counsel for Plaintiffs

Edgar A. Poe, Jr., Esq.
Stephen M. Fowler, Esq.
Johnnie E. Brown, Esq.
Pullin, Fowler & Flanagan, PLLC
1000 Bank One Center _
707 Virginia Street, East, Suite 1000
Charleston, WV 25301
Counsel for AEI Resources, Inc.; Cannelton Industries, Inc.;
Cannelton Land Company,; CC Coal Company, Horizon Natural Resources,
Mega Minerals, Inc.; Mid-Vol Leasing, Inc; Princess Beverly Coal Company
and Princess Beverly Coal Holding Company, Inc.

Richard J. Bolen, Esq.
Huddleston, Bolen, Beaity, Porter & Copen, LLP
611 Third Avenue
P.O. Box 2185
Huntington, WV 25722-2185 _
Counsel for Alawest, Inc.; Imperial Colliery Company; Ohley Land Company;
Western Pocahontas Corporation and
Western Pocahontas Properties Limited Partnership

Gregory S. Matney, Esq.
Campbell & Matney
996 Ben Bolt Avenue
Tazewell, VA 24651

Counsel for Alawest, Inc.



William J. Hanna, Esq.

Robert P. Lorea, Esq.
Michelle .. Marinacci, Esq.
Flaherty, Sensabaugh & Bonasso, PLLC
200 Capitol Street
Charleston, WV 25301

P.O. Box 2843
Charleston, WV 25338-3843
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Counsel for Albatross Mining Corporation; Baystar Coal Company, Inc.;
Bluestone Coal Corporation; Impact Resources, LLC; Keystone Services Industries, Inc.;
Mountain Empire Leasing, Inc.; Pocahontas Land Corporation;

San-West Coal Co., Inc.; and Westwood Mining Company, Inc.

Marc E. Williams, Esq.

Angela W. Konrad, Esq.
Huddleston, Bolen, Beatty, Porter & Copen, LLP

611 Third Avenue
P.0O. Box 2185
Huntington, WV 25722-2185
Counsel for Ashland Qil; Norfolk Southern Railway Company;
Pocahontas Land Corporation and White Oak Company

Andrew P. Arbogast, Esq.
Spilman, Thomas & Battle, PLLC
Spilman Center
300 Kanawha Blvd., E
P.O. Box 273
Charleston, WV 25321-0273
Counsel for Berwind Land Company

John R. Fowler, Esq.
Karen E. Klein, Esq.
Iaw Offices of John R. Fowler
500 Virginia Street, East, Suite 1270
Charleston, WV 25301
Counsel for Butternut Two, LTD; Butternut Three Ltd.; Cranberry Hardwoods, Inc;
Cranberry Lumber Company,; Eagle Land Company; McCreery Coal Land Company;
Piney Land Company and White Oak Land Company



William R. Sheer, Esq.
Mark W. Browning, Esq.
Shuman, McCusky & Slicer, PLLC
P.O. Box 3953
Charleston, WV 25339
Counsel for Baylor Mining, Inc.; Creekside Energy Development Company,
Pardee Resources Group, Inc.; Rowland Land Company, Ltd.;

Limited Partnership and Tioga Lumber Company

rry W. George, Esq.
Attomey—at—Law
Northgate Business Park
200 Association Drive
Charleston, WV 25311
Counsel for Beaver Coal Company, Ltd.; Dickinson Company LLC;
Southern Land Company and Southern Land Company Limited Partnership

Charles E. Hurt, Esq.
P.O. Box 833
Charleston, WV 25323
Counsel for Bennett Logging Company, Inc.

Mark A. Bramble, Esq.
Kesner, Kesner & Bramble, PLLC
112 Capitol Street
Charleston, WV 25301
Counsel for Black Wolf Mining Company; Flame Coal Corporation,;
Southern Minerals, Inc. and VICA Coal Company, Inc.

" Michael M. Fisher, Esq.
Scott L. Summers, Esq.
Offutt, Fisher & Nord
812 Quarrier Street, Suite 600
P.O. Box 2833
Charleston, WV 25330-2833
Counsel for Bluefield Timber, LLC; Callisto Coal Company, Inc;
Left Fork Processing, LLC; Mystic Energy Inc.; Spencer Resources, Inc.;
Wagner Forest Management, Ltd. (Inc.) and White Mountain Mining Co., LLC

Lawrence E. Morhous, Esq.
Hudson McClanahan, Esq.
Brewster, Morhous & Cameron
P.O. Box 529
Bluefield, WV 24801
Counsel for Bluestone Coal Corporation; Cedar Coal Company;
Central Appalachian Mines; Keystone Services Industries, Inc.
and Second Sterling Corp.



Edgar E. Bibb, III, Esq.
Lynch, Mann & Bibb
P.O. Box 5453
Beckley, WV 25801-7506
Counsel for CDX Gas, L.1.C.

James M. Brown, Esq.
Jane E. Harkins, Fsq.
Brown & Levicoff, PLLC
201 N. Kanawha St.
Suite 100
P.O. Box 5039
Beckley, WV 25801-5039

Counsel for Coastal Lumber Company

Dwayne E. Cyrus, Esq.
Shuman, McCuskey & Slicer, PLLC
P.O. Box 3953
Charleston, WV 25339
Counsel for Coastal Lumber Company

Robert D. Pollitt, Esq.
Steven P. McGowan, Esq.
Steptoe & Johnson PLLC
Bank One Center, Seventh Floor
P.O. Box 1588
Charleston, WV 25326-1588
Counsel for Consol, Inc.; Consolidation Coal Company and

Laurel Run Mining Company

Lee Davis Thames, Esq.
Butler, Snow, O'Mara, Stevens & Canada, PLLC
AmSouth Plaza
17th Floor
210 East Capitol Street
P.O. Box 22567
Jackson, Mississippi 39225
Counsel for Colony Bay Coal Company; Eastern Associated Coal Corp.
and Peabody Coal Company
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Richard W. Walters, Esq.
Miller, Snyder, Weiler & Walters
2 Hale Street
Charleston, WV 25301
Counsel for Deep Green West Virginia, Inc.

Timothy M. Miller, Esq.
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Robinson & McElwee, PLLC
P.O. Box 1791
Charleston, WV 25326-1791
Counsel for Equitable Gas Company, Georgia-Pacific Corporation;
North American Timber Corporation; Penn Virginia Oil & Gas Corporation;
Penn Virginia Operating Co., LLC; Penn Resource Partners, L.P.
and The Timber Company

Joseph M. Farrell, Esq.
Robert I.. Hogan, Esq.
Farrell, Farrell & Farrell
P.O. Box 6457
Huntington, WV 25772-6457
Counsel for Grist Lumber Inc.

Gary E. Pullin, Esq.
Angela J. Ball, Esq.
Pullin, Fowler & Flanagan, PLLC
1000 Bank One Center
707 Virginia Street, East, Suite 1000
Charleston, WV 25301
Counsel for Bragg Wood Products, Inc.; D&S Trucking; Intensified X3, Inc.; '
Jewells Logging Company, Mullican Lumber Company; N&L Contracting;
Mike Lambert, Individually, d/b/a N&L Contracting;
R&R Logging and Ransom Trucking, Inc.

Daniel C. Cooper, Esq.
Robert E. Gifford, Esq.

J. Greg Goodykoontz, Esq.
Steptoe & Johnson PLLC
Bank One Center, Sixth Fioor
P.O. Box 2190
Charleston, WV 26302-2190
Counsel for Jim C. Hamer Company
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Daniel T. Yon, Esq.
Thomas L. Craig, Esq.
Bailes, Craig & Yon
Suite 500, The St. James
401 Tenth Street

P.O. Box 1926
Huntington, WV 25720-1926
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William W. Booker, Esq.
John R. Hoblitzell, Esq.
Kay, Casto & Chaney PLLC
P.O. Box 2031
Charleston, WV 25327
Counsel for Key Centurion Bancshares, Inc.

E.M. Payne, I1I, Esq.
130 Main Street
Beckley, WV 25801
Counsel for McCreery Coal Land Co. and Piney Land Co.

Harry G. "Chip" Shaffer, Esq.
Jerome Sparks, Esq.
Shaffer & Shaffer
303 State Street
P.O. Box 38
Madison, WV 25130
Counsel for Oglebay-Norton Company

Arden J. Cogar, Jr., Esq.
Thomas S. Sweeney, Esq.
MacCorkle, Lavender & Casey, PLLC
300 Summers St., Suite 800
P.O. Box 3283
Charleston, WV 25332-3283 :
Counsel for Alpine Development Company,; Dayton Resources Company;
Herndon Processing Company, Peachtrvee Ridge Mining Company, Inc.;
Pen Coal Corporation d/b/a Fork Creek Mining Company,; Pinnacle Rock Coal Corp.;
Riverside Energy, Inc.; Virginia Energy Company;
and Wyoming Pocahontas Land Company

R. Ford Francis, Esq.
Brian Morrison, Esq.
Schumacher, Francis & Nelson
P.O. Box 3029
Charleston, WV 25331
Counsel for Priddy, Inc.
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John McCuskey, Esq.
Shuman, McCuskey & Slicer, PLLC
P.O. Box 3953
Charleston, WV 25339
Counsel for Shonk Land Company, LLC

A.L. Emch, Esq.
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ackson Kelly, PLLC
P.0O. Box 553
Charleston, WV 25322-0553
Liaison Counsel for Defendants and Counsel for Appalachian Mining, Inc.;

Arch Coal, Inc.; Ark Land Company; Big Bear Mining Company; Black King Minie
Development Company,; Catenary Coal Company; Coal-Mac, Inc.; Drummond Company, Inc.;
Eastern Coal Corporation; Elk Run Coal Company, Inc.; Elkay Mining Company; Federal Coal
Company, Ine; Gilbert Imported Hardwoods, Inc.; Gilbert Lumber Company, Inc.; Marfork Coal

Company, Inc.; Massey Coal Services, Inc.; Performance Coal Company, Pittston Coal
Company; Ranger Fuel Corporation, Shannon Pocahontas Mining Company and Vandalia
Resources, Inc.
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Christopher B*Power (WVSB# 4286)
DINSMORE & SHOHL LLP

Huntington Square, Suite 600

900 Lee Street

Charleston, West Virginia 25301

(304) 357-0906

Counsel for Appellees/Defendants Below (For
Motion to Strike Only)
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