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IN THE CIRCUIT CQURT OF MONONGALIA COUNTY

WEST VIRGINIA

JILL CLITES,
Plaintiff,

Vs | Civil Action No. 08-C-201
The Honorable Rugsell M. Clawges, Jr.
TELETECH CUSTOMER CARE MANAGEMENT (WEST VIRGINIA),

TNC., LOR WINDLE and MICHELE EBERT,

Defendants.

DEPOSTITION OF JILL CLITES,
a witness herein, called for examination by the
Defendants, taken pursuant to the West Virginia Rules
of Civil Procedure, by énd hafore Susan E. Alldridge, a
Regisﬁered Prdfeasional Reporter and Notary Public in
and for the State of West Virginia, at the law offices
of Georgia Lee Gates, 310 Adams Street, Falrmont,

West Virginia on Thursday, 10 July 2008, at 10:00 a.m.
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J, Clites - by Mr, Arceneaux

document; correct?
.A. Correct.

. Okay . So it appears somewhere around
October 8th you were advised that you were going
to.be hired by TeleTech as a customer service
representative.

Dogs that sound corrgct?
A, Soundé correct, ves.
Q. Okay. And what were you géing to be doing

for TeleTech ag a customer gervice representative?

'Did you have a general understanding?

A. General understanding would be answering
phoneg calis related to banking customers.

Q. Okay. When a lot of people think about a
telephone calling center, they think about
telemarketingﬂ

TeleTech ig not a telemarketing company;

correct? .
A.  Correct.
Q. It's -~ you're not making outgoing calls.

You're accepting phone calls from, like, Rank of
America cugtomers?
A, Correct.

Q. and so that was YOur\understanding of the

33
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J. Clites - by Mr. Argensaux

make a couple copies, we'll make it é - we'll make
thig 5. |

(Deposition Exhibit No., 5 wés marked

for identification.)

M8, GATES: That would be Ehe eagiest

way.ﬁo refresh her recollection of the dates. I
mean, 1t says that -- the initial application date
has évarything.

Tﬁ@re's her sotial‘securi;y
number again on the clearance applicétion. It's on
the front. Yeah, it's also on the front one.

MR . ARCENEAUX: Yeah., Yeah.

Okay. So it was the first page

and then -- |

MS. GATES: And it's on the WOTC --
it's oﬁ 102. I'm going to have to do the same.
thing, you know.

MR, ARCENEAUX: Yeah.

¢h, it's on the second -- it's

on the next page, too.
MS. GATES: Yeah.
MR. ARCENEAUX: It's on 117.
THE DEPONENT: Am I permitted to

speak to my lawyer?

18
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J. Clites - by My. Arcensgaux

ﬁY MR . ARCENEAUX:

Q. Okay. Wouldrit be faif to gay that you
‘voluntaﬁily signed all of the documents you were
presentad on that day, Octobér 25th, 2004?

A,  Can you rephrase the.question, please?

Q. would it be fair ﬁo say that you agreed to
sign all of the documents that ycu were ?resented
that day?

A, 1 don't remember signing all of‘the
docﬁments I was presented that day.

Q. A1l right. But did you -- do you recall
being presented with a packet of docﬁmegts?

A, Yes.

Q. And éf your own free will,_did you silgn
all those documents that you were presented?

A, 'It.appears that I did, vyes.

Q. Okay. I mean, there's not any document
that you c¢an remember gaying fI*m not goling to sign
‘this one" and setting it.aside?

A _No. |

0. Okay. Did you have an understanding that
these documents were going to bhe put in your
personnel file?

MS., GATES: Object to the form of the

75
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J. Qlites - by Mr, Arceneaux

60
04 as well?
A. Corvect.
Q. Okay. This appears to be anothef
employment at-will acknowledgment form.
and you said you do recall Ms. Trovato
discussing that West Virginia was an employment
at~wiil staté?
A, Correct.
Q. Okay. And then do you recall signing this
document?
A. Yeah. It appears to be my signature.
Yes.. |
2. Ckay .
MS | GATES: The guestion was do you
recall signing this document,
THE.DEPONENT; Specifically, no.
BY MR. ARCENEAUX:
- Q. Okay. All right. The next document is an

arbitration égreement.
Do you recall this document?
a. No.
Q. Okay. Do you recall any conversation
about arbitration at.that cime?

A, No;

pOa005
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J. Clites - by Mr. Arceneaux

6L

Q. Okay. Do you recall Ms . Trovatoe saying
anything about arbitration?

A, No.,

Q. Okay. I'd ask you to turn to page 6 of 6
which has get the Bates.stamp number 130 on it.

Is that yourrsignature?

A. It appears to be, yes.

Q. Okay. And it's dated October 25th of
'047

A, Yeé.

Q, Okay. Now, gitting here today, you don’'t
have any recollection of having signed thisg |
document; is that correct?

A.  Correct.

Q. Okay. What about the concept of
arbitration? Had you e?er neard of arbitration
before?

A No,

'Q.' gitting here today, what do you know about

arbitration?
A, A1l I know is_anything that I've learned
from my lawyer or what's in front of me right now.
Q. Okay. I certainty won't want to ask you

anything akout your conversations with your lawyer,
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J. Cliteg - by My. Arceneaux

74
M8, GATES: Objection., Asked and
answered, but go ahead. .
BY MR. ARCENEAUX:
Q. Okay.
A, No.
Q; All'right. Do you believe that anybody
misled'you'into_signing thig document?
A. No.
Q. Do you believe that anybbdy pressured you
to sign this document ?
A. No. I remember signing it.
Q. 2ll right. But you're nbt denving that on

page é it appears to be youy signature; éorrect?

A Yes, 1t does appear ﬁo be my gsignature.

0. All right. Do you believe that anybody -
tricked you into signing thié document?

A I don't remembér signing the docﬁment.

Q. Okay. Do you think it was unfair for you
to be asked to gign this document?

| MS. GATES: Objection to the form of
ﬁh@ guestion, but g@réhead.
THE DEPOWNENT: _I’don't remember

gigning the document.
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J. Clites ~ by My. Arceneaux

THE DEPONENT: I don't know,
BY MR. ARCENEAUX:
Q. Okay. Then why don‘ﬁ_you Just tell me how
your employment came Lo be.terminated -
MS. GATES: No,
BY MR. ARCENEAUX:
| Q. -~ and what date.

MS. GATES: You know the termination
date. We've already discussed Lhat. That'é hef
last péy. This is geoing into the merits of the
casé .

MR. ARCENEAUX: I'm not trying to go
there, believe mef. |

MS . GATES; well, I'm going to tell
her not to respond uiless -- you can step cut again

and he can explain to me.
BY ME. ARCENEAUX:

Q. Well, let me just ask you this: - Will you
tell me the date -- do you remember the date yoﬁ
were.terminated?

A, 1 helieve 1t was July l2th of 2007,

Q. Okay  I'1l leave it thete{

Did you sign a fee agreement with your

counsel?

91
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IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA

JILL CLITES, - , (§2j<::>{}::fQE§?
Plaintiff,
vs. | CIVIL ACTION NO. 08-C-201
PELETECH CUSTOMER CARED

MANAGEMENT (WEST VIRGINIA), INC.,
LOR WINDLE and MICHELE REBERT,

Defendant.

L

Transcript of Lhe motion hearing had on the 1llth

day of September, 2008, commencing at 12:12 p.m,

* kK *

APPEARANCES:

GEORGIA LEE GATES,

Law Officaes of Ron L. Tucker
310 Acams Street

Fairmont, WV 26524, _
Counsel for the plaintiff;

WERSTER ARCENEAUX, III

Lewls Glasser Casey & Rollins
300 Summers Street :
BRB&T Square, Suite 700

2.0, Box 1746

Charleston, WV 25326
Counsel for defendants.

* Kk ok & ok

SHARON L. VINCENT, OQFFICIAL COURT REPORTER
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documenisr in response io the discovary, We toek two
depasitions; the deposition of Elien Trovota and M,
Clites, the pluintifl, These wore iimited, solaly, to the
issup of the erbilration agragmenl, And, then, | bad a
sonvarsatien with Ms. Goles on how we wore golng to bring
this lo o conclusion, whather we needed to have on
avidenlioy hegring, how best e deal with it She didn®
feol we neednd to have an ovidenhury hearlng, Af the
lime, wa had o discovery {ssue, burdensemenosy, thal we
naadad to hove on affidavil, so we orded up fliag on
afidovit of Julte Curlls pad producing i during
discovery, and then | preduced it to you. We kind of vsed
it o5 a duel purpose, both for lafking obow! discovary
tssuos and than aise tulking about some of the Bsues thal
arn .- ga lo the monls of the casa,

Your Honoy, i | might approaach, the two
crilico} documents «- and { just showad Ms, Goles and
sha's had thuase o3 well - for your review ore the
arbiration agreamart and the offidevit of Ms. Curlis.
You have shose in the sxhibis to our seppiemeatof
mungrondum, but | wonied 'o moke surg {hal you con rofer
1o them and that's why | had estro capias for you 1odey '

The employer 15 horn sesking (o wnlorce lhe

wrhitration agrasment. We inilially saw thie cose oy ono
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was being trained, Mg, Travals, it uppoors undisputed,
that she was the froiner. She did Iroin(nés aviry Monday.
They wovld hove o closs of 28, 30 people every Mondey go
through {he facility there. That was the kingd of furmover
they hud.. So, she's wstifylog bored wpen her
recollaction of whot she narmeily did i the tiolning.

ks, Chtes hos tasifled thit she b ne
racollaglion of the arbitrohion ogrevment being discussed,
Sha didat feel thet she wos misled or pressured, end she
agreed thal she signad that ogresment of har own free
chwice, ond she agraed thot If she didn't wanl a sigr any
of those documents thot she could ge up untd lesve al ony
point in 1ime. She didnt bave t6 toke this jobs.

Mow, the twe cnses thal we're going 1o be
fooking of thet ere mosi significony, | think, in West
Yirginia are the Soydgr case ond {he Walls cose, wnd |
want te kind of drow belwean these two coses. The Saylar
cose, of fourin, is o coon thol Ma. Ootes mostly raties
en, and in that cose you hove Ryans Steakhouse. You hod a
wailress amd yau hod pn anley lovel porson making minimuwm
wage. The arbitiulion agreemen willh thal susion wos
not evan with.the employer. I wos on enticely different
gnfity, ud there wern fols of issuas thot were gofng on

i thal coso.
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where wo wees gaking you Tor o stoy apd we felt compelied

1o ltigote #in fedaral court Bocouse of the Coplsy cose

and other casen, 1} you wiil recall, when wa were here on
M;:y 2P4h, you recagalzed thai you hod concurren
jurisdiction ard you soid bel's ge ehead end daal whh
this hare and yeu would decide 1his isswe. So, we sponi
tha period of time doing the discavery and then we agrasd
19 @ supplomunic! brieling schudule, ond we now have o
iulal of five mumos respanding 16 thi,
Antdl, what wont o do - end Fknew it's
your fuach hour, so ' going fo ry to be os concise o3 f
can and fust hit tha highlights of whot [ 1iirk the issues
ara. The first thing | want fo do is jusl kind of moke
sute yeu hava an undersiunding ef whal hepponed.
These's o suggestion, | think errenecusly,
bused on the documest lhat we think is - it's proty
clear wos never yead of Margunlown, We prodeced dacumenis
bosed on thoir discavary. 1t was onything that you Love,
Sty wo gove Ihem anything v had, but wa think IFs clear
thest There wus ro porliculer documasnd, this Exhibit 5,
thest wos ever gjven fo the empleysr,
) Meithar of tha lwe witnasses, Ms. Chites or
s, Trovaiv hove o clepr recoliection of what heppened on
Ociobar 24, 2005, My, Clites way §n tha tlassroom, She
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Tha Cowrt -~ the Supramo Courl found in
ihat cose thet tha arblretion agrsemant felled hoth for
yrconsdonability grounds and fer tack of considerstion
grounds, Thoy found there renily wasn't a muluafoy in
tho arbilration agreemant,

Whereus, in the Walls cose, they found thot

the ogresmenl wes enforcaable and Ihn.y lanked of the Walls
case #nd found thot here we bave v TV news anchor, he
porticipated in the negotiation ol the ngreemont cnd they
lound tha! the arbitiation wos anforceable. There werin!
consideration issues, Ihare wernn't unconsclonoblily
iseuns, and we think that this case Talls semewhere in the
middie.

Teletach had on ull-duy lraining sassion -
geloally, hod o two week Weiting session, bet thoy hod on
all-doy training sesslon in which thore woe o segment of
swa gnd @ hell bours where, | hofieve it's ondispuled,
they want through' 30 some documents, And, Ms. Trovato
sestiflod thot il was her posilien !qu:; if somobiody
didn'l feal they had lime 1o review o documen!, she would
tell them, way docemeni you den't [se) comfortubbe signing
taduy, | knaw m going through tham quickly, jus! don'l
sign i, we'll go shrough them later, we'll coll you back

tn, you cort read il and you RN sige B And, 2o, ]

SHARON L. VINCENT, CCR, CVR
P.0, BOX 1485, MORGANTOWN "WV 26507
304-291-7415
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understanding, ond Ms, Trovels is providing fho 2

that was o negotiyied controct; difleren! concapl is geing 2w

2 information to the naw hiros. 2 on. Although, In Wally, bod there beon .. well, aven
3 "THE COURT: My undarsianding is that Ms, 3 then, it's o litlla different becouse It was regotioted,
A4 Thiles naver lestifind that thot wos has Imprassion bosed 4 gnd, hese, we don'l have peuple thal aro ot arm's length,
5 on-- ’ 5. so thol mekes o diflerencoe,
& MS GATES: Mz, Clkes - o, she [} THE COURT:  Certainly this is not
7 didwt. Thal's correet, But what Ms, Clites does say is 7 nagoticted, aud 1 gathor from whad Pve read and from what
B ihal sha nover rumembers gaybody telking ehout an 8 bath parties sre saving thoal these 30 documunis wers nol
9 arbilretivn agravmesnt. 9 negotinble. |a ather words, { on omployes sald, f'en not
to Fow, i mokes sonae That if My, Travalo's 10 going to sign the arbilrelion ugmem.sm, lhen the
11 wnderslanding of this agresmeant Is 1ol you're slgning an 11 alternglive wos not 1o he smployed.
12 agrsomenl thol hos 1o with dispules balween you end 12 MG, BATES: 1 weeld soy thot that's my
13 T.aiaiaciz nnd if provides for e third-parly medialer, 13 undarstonding ol what Telelech hos been saying, and iF's
14 shu's thinklag of ¥ o8 o madiation agreement fthat just 14 certainly my undarstending of the woy # would work if -~
15 wind ol brings somebody in und lat's sverybedy [ust gel i when you bave this many decuments aod pou're sig.nlng an
Th olong, ther thot's prohubly why Ms, l[:{iles naver had any 16 decumonts snd you'rs moving thal many employees in andg aut
17 wnderstanding thal there was an arbitrllon agreamanl 17 il the time, you dep't huva fime lo negotiate, und the
'8 nvolvad. - The only infezmottan Ms, Clies i5 gatling is i8 wnly persan that can nagoliate the lerms of this conrac!
19 from Ms. Trovato, ) 19 is the aresident of Teleiech, W's nol onvbedy thet would
20 CTHE COURT: Mo, she's signing a documont | 20 bo avoitable to the amployer -« new. employse 9t Mergarown
21 hal's praity spacific chowt what it ls, 21 Tulgjuch, )
22 M. GATES:  She's signing @ document 2 THE COURT: Thay weran't involvad in
23 thot's on odheston docomant in o pile of 30. 23 negoliafions. ft would jusl involve Ms. Travate geing fo
24 THE COURT:  Well, unytima youw go In o 724 the bass and saying Me. Clites doesn't want 1o sign this
n
T laen clo;mé, thay're all pdhasion dacuments and they're 28 1 agrosment, can wo still hire her o
2 o piles deepar tlign 30, ond | havon' seen 1oo muny ol 2 M5, GATES:  And by suying it's on
3 those calied injo o 3 wdhasion confraci, by deftaition, Teletech hes admitted
q M5, GATES: ! ograa. bul the paint I3, A4 that s o teke-if-vr-teave-1t, | mean, that's port of
5 ik thot il the contract didn hove unlolr fnrms, yes, 4 the dofinition of adhesion contracl, i's pravided on o
& shu'd be baund by H, but the controct - & ipke-Tlor-Taove-ii bosis,
7 THE COURT:  What {hix comes dawe 19 is 7 THE COURT-  And, ! guese, when you put
@ whethar or pot the 1erms ol this erhitralion ayreement ora & it in tha!l context, than aré we folking about -- ara wa
9 wnzonstisnoble. 9 having fo decide Mis just on the bosis of the foui
i My, GATES:  That's wraclly right. 10 comors of the oibilrolien wgreament ar ore wo renily
il THE COURT:  And 1he fact thol it's on i1 talking about fhe employmant agroement betwaen Telelach
12 ndhasion contract deesns, in ond of itself, moka it 12 and My, Cliigs, of which, the orbifration ograement is
13 uncenselonabia, 13 fust o post? ’
T4 M5, GATES:  That's n:;.ucﬂy right. 14 M5, GATES: Well, no, becavse -- 1 mewn,
15 THE COURT:  Undil you go ona step 15 wa'ra raslly just tolking wbowt the orhilratieon opreamen,
16 Frher and make tho finding that the terms of the 18 1 think, ‘
17 contrasl or -+ snd, again, vareosonably laverabla. | 17 TRECOURT:  And if we'rs just Jolking
18 mean, s not even - #e not thai pireng o delinilion 18 obout the orbitration agrosment, than 1 don? think i
19 af unconsclonable. 19 really bocamas tho! much of on issue wholber or nat « in
0. Y. GATES:  That's right, and thai's the 20 the broader scops of Ihings.
21 whola poin.f. Wo have on adhasien confrast 1hat's been 21 M5, GATES: 1 think the peint is, whan
27 conceded lo thal it is en adhesten controzt and il 22 Tolelach brings ap this idwg that there wou o duty to
23 wnreusanshly favers Teleiqels, therefore, undar Saylar, 10 23 yegod. Under this circumztonee There's po - there's not o
24 s wneansclonalie, Walls s ool of fhe piclure bacousg 24 dyty to repd In the clessie sense, and | think that - |
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IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA

JILL CLITES,

Pigintift,

V.

CIVIL ACTION NO. 08-C-201

TELETECH CUSTOMER CARE MANAGEMENT
(WEST VIRGINIA), INC,,

LOR WINDLE

and, MICHELE EBERT,

Pefendants.
REPONSES TO PLAINTIFF'S SECOND REQUEST FOR
PRODUCTION OF DOCUMENTS TO THE DEFENDANTS,
- TELETECH CUSTOMER CARE MANAGEMENT (WEST VIRGINIA), INC,
REGARBING THE ARBITRATION CLAUSE, ONLY -

COMES NOW the Defendants, TeleTech Customer Management (West Virginia), Inc.

{"TeleTech W\/"J‘ by and through counse!, pursuant to Rule 34 of the West Virginia Rules of

Civil Procedure, and for their responses to Plantiff’s Regquest for Production of Documents 1o

the Defendants state as foliows:

GENERAL QBIECTIONS

Defendants generally object to Plamiiff’s Request for Production of Documents as set forth
below. These general objections shall be deemed to be interposed to each question, irrespective of
whether Defendants repeats such cbjections, unless the context indicates otherwise;

{a) Defendants object to all Requesis for Production of Documents 10 the extent
that such call for information protected from discovery by the anomeviclient privilege, the work
oroduet doctrine, or any other applicable privilege or immunity from discovery; -

5

(1) Defendants object io all Requests for Production of Documents to the extent

that such do not limit requests for information to time periods which may be relevant to the causes of

action hereing

{¢) . Where the Request for Production of Document seck partiowlars concerning
the idemity or nature of specified documents, and Defendants have agreed to produce any such

ooeo12



documents, rather than atiemapt to identify or characterize any document by verbal description in _
response (o the Interrogatory in question, Defendants undertake only io produce at a mually |
agreeable place and time the particular documeni(s); and, .

{d) Where stated, answers contained herein are based updn information and belief
and do not necessarily represent first hand knowledge of the Defendants, ' :

REQUEST FOR PRODUCTION NO, 1: Please produce the TeleTech Human

Resources Policy Manual, revised February 2002,

RESPONSE: Please see attached as Bates stamped, “Feletech000552- -

Teletech(00727.”

'REOUEST FOR PRODUCTION NO. 2! Please produce any and all Teletech Human

Resources Policy Manuals with a revision date after February 2002,
RESPONSE: Based upon infermation and bciief, a revised manual was

issued in 2005 and it will be produced at a later date.

"REQUEST FOR PRODUCTION NQ. 3 Please pmducelall human resource/human
capital manuals, memorandums, emails, letters, or other writings related to the proper procedures.
for submission of all those form documents with the following Bales numnbers Teletech 000007
18; Teletech (000076, Teletech 0000%6-89; j‘el&tach 000124-131; Teletech GO0170-74; Telstech
000189, which employees hired (o work in the Greenbag Road Teletech facility in Morgantown,
WV, in Qcteber 2004, were required (o sigh,

RESPONSE: Upeon information and belief, the Morgantc}w‘n féciiﬁy did not
7

use such manuals, memorandums or other writings in October 2064 and such were not on

the premises, However, see attached Bates stamped, “Teletech000205-Teletech(00551,”

(00013



which some members of the TeleTech family of companies may have used. As Ms,
Trovato testified in her depeosition, the HR person presenting the information at the new
employee ovientation, used a three ring binder with ali of the forms in it (’I“x'a{fato Depo, at
pE. 26-27). No copies of tha't. binder now exist as the process has been changed to an online

“self-directed futorial type of process,” (4. at pp. 306-31).

REQUEST FOR PRODUCTION NQ. 4:  Please produce any and all human

resource/human capitol (HR) checklists routinely completed by an HR employees in contiection
with the submission of the immediately foregoing form Bates numbered docurnents to employees
of the Greenbag Road TeleTech facility in Morgantown, WV , 0 October 2004,

RESPONSE: See responseto Reguest No, 3,

REGUEST FOR PRODUCTION NO. 5 Please produce any and all fraining materials

provided m.HR Personal of the Greenbag ']’elewé’h facihity in Morgantown, WV between
October 2()03._ and July 2007 concerning explanations provided 10 employess in co-r.mcctioh with
the presentation of the f@régoing Bates numbered forms provided to employees for their
signatures. | |

RESPONSE;: See response to Request No, 3,

REOQUEST FOR PRODUCTION NG, 6: Please producé any and alf human

resources/human capitol (HR) “scripts” utilized by any HR emp]oyée ir"¢omnection with the
submission of the immediately foregotng forms Bates numbered documents to employees of the

Greenbag Road TeleTech facility in Morgantown, WV in Ceteber 2004,
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IN THE CIRCUIT COURT OF MONONGALIA COUNTY,; WEST VIRGINIA

JILL CLITES,
Plaintiff,
v, CIVIL ACTION NQ. 08-C-21

: {Clawges, J.)
TELETECH CUSTOMER CARE MANAGEMENT
(WEST VIRGINIA), INC,, é1 al. '

’ Defendants.

MEMORANDUM ()PP(jSlNG DEFENDANTS‘ MOTION TO DISMISS ANDVOR STAY
I. PROCEDURAL HISTORY |

Plaintiff, Jil Clites, co'm.mgrnced_this cause of action against the Defendant TeleTech
Customer Care Mansgement (West Virginia) Inc.(TeleTech} and others, on March 217 2008,
when she filed her Complaint with the Circuit Clerk of this Honorable Court. Ms, Clite’s
Complaint isr grounded solely within the West Vrirginia Human Rights Act (HRA) and arises
from the sexual harassm_éx1t to which she was directly subjected by the Defcndaﬁt Windle.

Speciﬂcally, upen pt‘opér noticc_ofl‘hc sexual barassment of Ms. Clites, the Defendants,
TeleTech and Ebert, failed to take tirﬁe]y, requisite, remedial actions both to prevent and 1o
correct the same, in violation of the HRA. Moreover, after notice of the sc—;xual hémssment to
which Ms, Clites was subjected, the l')ef’ehdan{ Teletech through tts supervisory empioyecs, the
‘I.)efendants Windle and EEcrt’, in direct contravention of the HRA, retaliated against Ms. Clites
by unlawfully subjecting her to a reduction in force, as both a factual und legal result of her_
éomp]aints of sexual harassment concerning the Defendant Windle.

On April 23, 2008, the Defendants moved to dismiss the instant case, pursuant o W.V.R.
Civ.P., Rule 12(b)6), or in the alternative for a stay of these proceedings. As grounds for this
motion, the Defendants aver the existence of a legally enforceable Arbitration Agreement which

purportedly forecloses the institution of Ms. Clites’ ¢laims in this forum, Aithough Defendants
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to enforce arbitration agreements against prospective ¢ivil rights litigants, “so long as the

prospective litigant effectively may vindicate {his or her] statutory cause of action in the arbitral

forum.” Gilmer v, Interstate/Johnson Lane Corporation, 500 US 20, 28 (1991). In this regard, the
court has also opined that “it may well be that the existence of large arbitration costs could

 preciudea litigant . . . from effectively vindicating her federal statutory nghts in the arbitral

forum.” Qreen Tree Financial Corp, - Alabama v, Randoiuh. 331 U8 .79, 90 (2000),; see also
Punlap, 567 5.E.2d at 282. In the instant case, the “agreement” imboses_expenses and fees upon‘
Ms. Clites far in excess of those she would be required to pay to effectively vindicate her rights
under the HRA, before this Cowrt. As 8 consequence, the “agrecment,” if enforced, would
cffcctively‘ciose the doors to both this Court’s forum and the arbitral forum because the
uremploved Ms. Clites cannot afford the #dditional expeﬁses of arbitration.

Initially, the “agreemcnt’; selects a locale which will inevitably add expenses Ms, Clites
would not be required to pay if permitted 10 pursue her claim in this Court. “The Company and.
the Employee agree that any disputes that arise between iht: Employee, . . . and the Compsany, . .,
shall be submitted to binding arbitration . in Denver Coiorado, in the city in which Employee

is employed by the Company.” " As the forum is that of Denver, Colorado, Ms. Clites would

*TeleTech Holdings, Inc.”s principal office is in Denver, Colorado. The AAA regional office for
West Virginia is in Phitadelphia. Consequently, this provision ofthe “agreement” provides yet another
urfajr term by which it might be rendered unconscionable and unentorceable. See Ex. C.

"This interpretation of the locale selection provision of the “agreement” is consistent with
the AAA Q&A concerning Locale Determinations; Employment because the phrase “in Denver,
Colorado,” is used. Ex.E. However, assuming ambiguity such that the agreement might be read -
to require the AAA Denver, Colorado arbitrator to trave! to Morgantown, West Virginia, the ¢ity
in which Ms. Clites was employed, Ms. Clites would incur significant additional expense beyond
that which she might expect to incur were her claims heard by this Court because the AAA rules
direct that “all expenses of the arbitrator, including required iravel and other expenses, and any

I
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necessarily incur airfare, lodging, meals, cab fares, long distance phone calls, postage aﬁd other
expenses she would not incur while pursuing her claims in this Court.

Moreov.f:n as the “agreement,” is not the result of an employer Plan, but an individual
agreement between employer and employee, the AAA Rules for Employment Disputes, direct
that “uniess the pa‘rties agree otherwise; arbitrator compensation, and ex;ﬁenses as defined in
section (v) below, shall be barne equally by the parties.” Ex, D, (Costs of Arbitration} (Including
AAA Administrative Fees) ¥13. The “agreement” provides only that the arbitrator’s fees
{compensation) shall be paid by TeleTech Holdings, Inc.

Costs Each party shall bear its own f;ees and costs incurred in connection with the

atbitration. The, arbitrater, however, shall have the discretion te award fees and

costs to the prevailing part in accordance with prevailing law, '

Fee of the Arbitrator The arbitrator’s fees shall be paid by the Company.

Ex. A, S 'ﬂf 1. Asa cénseque:'zce, pursuiant to the express terms of the “agreement” Ms. Clites
would be responsibie for one half of all expenses incurred by the arbitrator.

The AAA rules also provide that absent an agi'eement, “the expenses of witnesses for
gither side shail be borne by the party producing such witnesses.” kx, D (lndi.vidual Employment
Ag.rccments), 45 (Expenses) *13. Accordingly: Ms: Clites will be required. to pay for the travel, -

lodging, and meal expenses of her witnesses traveling to Denver, Colorado.®

AAA expenses, . . . shall be borne equally by the parties.” Ex. DD (Individual Employment
Agreements) (vi) *16, However, this altemnate construction of the “ggreement” not only requires
disregard of AAA locale determinations but necessitates the inclusion of additional phrases, such
as: “before a sole neutral arbitrator of the American Arbitration Association (AAA)} m Denver,
Colorado, [who will hear the matter] in the city in which Employee is employed by the
Company.” or, “before a sole neuiral arbitrator of the [Denver Colorado office of] the American
Arbitration Association (AAA), in the city in which Employee is employed by the Company.”

7 § Assuming arguendo that these witnesses might appear by video conferencing, this too would
add a significant expense which Ms. Clites would not be forced to bear in this Court,

16
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