‘WEST VIRGINIA DEPARTMENT

IN THE SUPREME COURT OF WEST VIRGINIA
STATE ex rel J OHN CARR,

Petitioner,

JUDGE AN DREW FRYE,

OF EDUCATION and WEST
VIRGINIA DIVISION
OF JUVENILE SERVICES,

Respondents. i

RESPONSE IN OPPOSITION TO PETITION FOR WRIT OF PROHIBITION
—“_"—_”‘_“—_‘_'_‘““——'—*————————-—-———_____

Pursuant to this Court’s request that Respondents file a response to the Petition for Writ of

Prohlbmon prior to the Court con51der1ng whether to issue a rule to show cause, Respondent West
Virginia Department of Education (“WVDOE”) provides the following in response to the Petition
for Writ of Prohibition.

s Order Imposing Sanctions

Relevant Facts Su porting Circuit Court’

As set forth below, there is sufficient cause to award sanctions against the Petitioner when

 Petitioner unilaterally postponed the deposition without good cause, deSpite the fact that counsel for

WVDOE had already traveled from Charleston to Tucker Couﬁty for the deposition. The events
surrouhding Petitioner’s counsel decision to unilaterally postpone the deposition of Nancy Oldaker
justifies the Circuit Court’s Order imposing sanctions agaiﬁst Petitioner in order to reimburse
WVDOE for incurred attorneys’ fees and ekpenses in traveling to Tucker County prior to Petitioner

advising of the postponement.
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Petitioner initially noticed the deposition of Nancy Oldaker for January 6, 2009 at 10:00 in
Parsons, West Virginia. It is undisputed that Petitioner’s counsel left a message for counsel for
WVDJ S counsel on the mornmg of J anuaryS 2009 requesting whether WVDJ S wished to postpone
the deposmon of Nancy Oldaker on J anuary 6, 2009, due to possible winter Weather Counsel for
WVDJ S responded to Petitioner’s counsel advising that he wished to proceed With the deposition
because it was J anuary, that winter weather is expected this time of year and that it appeared that the
weather was not going to be bad in the morning of January 6 2009. Even though Petltioner was
fully aware that counsel for WVDOE would be traveling several hours in order to attend the

deposition, Petitioner’s counsel did not bother to notify counsel for WVDOE on J anuary 5 2009 _

l Just as Petltloner had notlf’ ed WVDJ S. Without having any knowledge of Pet1t1oner 8 Intent to

postpone the deposition, undermgned counsel traveled from Charleston to Tucker County for the
deposmon of Nancy Oldaker the next moming.
During the mld—aﬂernoon on J anuary 5, 2009, Petitioner faxed a “Notlce of Postponement

of Nancy Oldaker’s deposmon ? See Exhibit A. After arriving in Tucker County, undersigned

counsel was verbally notified that Petitioner had umlaterallypostponed the depoSrtion. Undersigned

counse] proceeded to call Petitioner’s counsel explaining that undersigned counsel was already in

Tucker County, that weather for Tucker County was not expected to be bad until the evenmg of

N January 6, 2009 and that WVDOE would prefer that the deposrtion proceed. Petitioner’s counsel

responded that he had already made the decision to postpone the deposition. WVDOE advised that

. since counsel had already incurred the expense in {raveling to Tucker County for the deposition, that

"WVDOE would seck attorneys’ fees and expenses incurred in traveling to Tucker County. Had

Petitioner’s counsel advised WVDOE of his concerns regarding the weather in the morning,
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WVDOE could have avoided incurring the expense in traveling to Tucker County. Only after

WVDOE advised that it would seek attorneys’ fees and expenses was WYDOE advised by

-Petltloner s counsel that his cousin had passed away on Sunday and that notlce was given as soon

as possible,
Petitioner proceeded to-send a letter to WVDOE (See Exhibir B) as well as a separate letter
to Judge Frye regardmg the postponement of the deposmon of Nancy Oldaker. See Exhibit C. Not _

knowmg that Judge Frye had aIready entered an Order on January 6, 2009, directing Petitioner to

reimburse Nancy Oldaker a reasonable amount for her inconvenience and {o pa_y counsel for

WVDOE a reasonable attorney fee, if counsel appeared in Tucker County for the deposition (See
Exhibit D) ‘WVDOE responded on January 7, 2009, to Petitioner’s letter to- Judge Frye in order to
clarify the sequence of events. See Exhibit E. WVDOE adv1sed Judge Frye that 1t had decided not

tofile a Motion for Sanctions due to concerns of placing him in the position of defennining whether ,

acousin’s wife is a close enough relatlon to postpone a deposition or not and whether proper notice

of the cancelatlon was-given or not. WVDOE did not rece1ve the Order until J anuary 8, 2009
- .On January 9 2009, WVDOE requested Petltloner to relmburse WVDOE for mcurred fees
and expenses, totaling §1, 086 02 for traveling to Tucker County prior- to Petitioner unilaterally

postponing the deposition, See Exhzbsz Also on January 9, 2009 Petitioner sent a letter to J udge

Frye contestmg the Order (See Exkibit G) and filed a Motion to Reconsider., See Exhibit H.

Petitioner simply reiterated his arguments that there was good causeé to postpone the deposition, that

all parties received sufficient notice of postponement, and that the Court should not sanction the
Petitioner when WVDOE decided not to seck sanctions.

On January 12, 2009, Petitioner demanded an affidavit from counsel for WVDOER azs to



incurred mileage and hours. See Exhibit . WVDOE provided an Affidavit as the amount incurred
and explained that WVDOE was not willing to provide a detailed breakdown of hours, rates and
mileage due te the confidential nature of defense counsel rates. See ExhibitJ. OnJanuary 16,2009,
and in response to the Affidavit, Petitioner demanded that WVDOE assert a particular hourly rate;
however, Petltloner did not allege that a partlcular rate was unreasonable. See Exhibit K.

On January 16, 2009, Petitioner provided supplemental evidence in support of his Motion
to Reconsider by providing evidence that Petitioner provide_d notice to Naney' Oldaker that the
deposition was postponed. See Exiribir L. OnJanuary 20,.2009, WVDOE responded to Petitioner’s
Motion te Reconsider asserting that the Court had the authority and discretion to irnpose sanctions
against Petitioner, See Exhibit M, (Exhrbits not attached as they are previous)y contained herein.)
OnJ anuary 22, 20091, the Court denied Petitioner;s Motion to Reconsider See Exhibit N. With
respect to the amount of attorneys fees and expenses owed to WVDOE, ike Ceurfr requested
WVDOE fo resubmrt its request for relmbursement to Petltloner after reconslderlng whether the
amount was reasonable The Court further directed that if the parties were unable to resolve the
amount owed, that the Court would set a reasonable amount |

On January 26, 2009 and pursuant to the Court’s Order, WVDOE re-evaluated the amount

of fees and expenses and requested Petitioner to relmburse 1neurred fees and expenses in a reduced.

amount of $939 02. Counsel had actually fraveled from Charleston to Davrs but made a good faith
effort in onIy requesting the Petitioner reimburse fees and expenses incurred in traveling from
Charleston to Parsons since the deposition was to take place in Parsons, West Virginia. WVDOE.

See Exhibit O. On January 29, 2009, Petitioner responded to WVDOE’s 'request for reimbursement

by requesting WVDOE to agree to an Agreed Order withdrawing the Court’s Order. See Exhibit P.



On February 4, 2009, WVDOE replied that it does not have authority to withdraw any of the Court’s
orders and disagreeing with Petitioner’s assertion that Judge Frye made erroneous findings of fact,
See Exhibit Q. |
| On February 17, 2009, Petitioner advised Judge nye that the issﬁe of sanctions was resolved

with Nancy Oldaker but that the dispute as to the amount owed to WVDOE could not be resolved
since WVDOE refused to provide an hourly rate. See Exhibit R. Oﬁ February iO, 2009, Petitioner
advised the Court that the issue of Nancy Oldaker not being notified had been resolved. See Exhibit
S. WV DOE responded on February 11, 2009, that the issue befween the Petitioﬁer and WYDOR had
not been resolved, See Exhzbzt T. (Exhibits not attached as they are prevzously contained herem J
On February 26, 2009, the Court addressed the unresolved issue as the spec1ﬁc amount owed by
Petitioner to WVDOE and ruled that $750.00 was a reasonable attorney fee. See Exhibit U, 1t is _
from this Order that the Petition for Writ of Proh1b1t10n was ﬁled

Petmoner acknowledges that there are approprlate circumstances when a 01rcu1t ct;urt may
sanction a party under Rule 37(d) when the party cancels a depos1t10n Cattrell Compames Inc. v.
Carlton, Inc., 217 W.V. 1,614 S.E.2_d 1 Syl. Pt. 5 (2005). However, Pet_itidner fails to acknowledge
that imposition of sanctions under Rule 37(d) of the West Virginia Rules of Civil Procédur‘e is
Withil; the d-iscretion.of the trial court and will not be disturbed abéent an abuse of discretion. Id. ét
Syl. Pt2. The only issue is whether the Circuit Court abused ité discretion in awardiﬁg. sanctions,
not whether another circuit court would make a different decision based on the undgrlying facts.

Petitioner‘ cites Heldréth for the proposition that reasonable éttorneys‘ fees should be

determined by muiltiplying the number of hours reasonably expended on the litigation times a



reasonable hourly rate; however, the issue in Heldreth was whether the attorneys’ fees being sought

by Plaintiff’s attorney was reasonable, after the Plaintiff obtained a verdict under the human rights

ect. Heldreth v. Rahimian, 219 W.Va. 462, 637 S.E.2d 359 (2006). This holding is not specific to
awardmg sanctions agalnst a party for canceling 2 deposition.. Nonetheless Heldreth reiterated that
“the trial [court] . is vested with a wide discretion in determining the amount of . court ¢osts and |
counsel fees; and the trial [court's] .. deterrnlnatlon of such matters will not be dlsturbed upon appeal
to thls Court unless it clearly appears that [it] has abused {its] discretion.” Id. at Syl. Pt 1(citing Syl.
Pt. 3,in part, Bond v. Bond, 144 W.Va. 478, 109 S.E.2d 16 (1959)

Petitloner is essentlally argumg that $750 for travel to and from Charleston and Tucker

County and back is unreasonable, Th1s Petltlon for Writ of Prolub1t10n must fail beoause there isno

' ev1dence that the Circuit Court abused its d1scret10n in awardmg WVDOE $750 when Petitioner

unilaterally postponed the deposnmn without good cause. In fact, Petltloner could have avoided this

entire i 1ssue had Petitioner provided sufﬁcwnt notice so that WVDOE could have av01ded 1ncurr1n2 o

b

these costs. Petttloner argues that Respondents were not prejudiced since the deposmon was

~ rescheduled at a later date; however, WVDOE was prejudiced when 1t 1ncurred.fees and expenses

for traveling to and from Tucker County prior to being advised of Petittoner postponing the
deposition. | | |

| The Petitioner also argnee underlying issues in the discovery in this case which are irrelevant
to whether the trial court abused its discretion in awarding sanctions. For example, Petitioner argues
that WVDOE filed a Motion for Protective Order to preclude Petitioner from taking a Rule 31
deposttion and that Petitioner had to }ocate an address for Nancy Oldaker since Respondents did not

provide her address. Further, Petitioner argues that the urine on the drug test was not Petitioner’s



and that Nancy Oldaker is the person who tested Petltloner s urine. It must be noted that the trial
court has ruled that Pet1t10ner 18 not permitted to make the unsupported inference that Petltloner 8
urine was not on the drug test simply because his DNA was not found on the drug test without
scientific evidence of such. Regardless, these issues are completely irrelevant to Petitioner
umlaterally postponing Nancy Oldaker’s deposition w1thout good cause or whether sanet1ons are
appropnate

The trial court did not preclude Petitionerl from taking the deposition of Nancy Oldaker at g

later date. Instead, the trial court only awarded a reasonable amount to reimburse WVDOE for

| incurred fees and expenses. Sanetlons for reimbursing 1ncu1red fees and expenses can hardly be
~deemed harsh, nor do the sanctions rise to the levelto be considered an abuse of dISCl‘etIOIl Without

evidence of J udge Frye abusing his dlscretion Petltloner s Writ of Prohibition must fail. Thus, thls ‘

Court should not disturb the Clrcult Court’s Order, nor should thls Court 1ssue a rule to show cause.
Instead the Petition for Writ of Proh1b1t1on should be demed

WHEREFORE the WVDOE requests this Honorable Court deny the Petltlon for Writ of

Proh1b1t1on and other relief as this Court deems just and proper

WEST VIRGINIA DEPARTMENT OF
EDUCATION
By Counsel,

NI,

Vaﬁghn l>gimorle E ﬁulre (WV Bar No. 8231)
Kelly CL n, Esqliire (WV Bar No. 9519)

BAILEY & WYANT, P.L.L.C.

500 Virginia Street, East, Suite 600
Post Office Box 3710

Charleston, West Virginia 25337-3710
(304) 345-4222




IN THE SUPREME COURT OF WEST VIRGINIA
JOHN CARR,

Plaintiff,

.

 Civil Action No, 08-C-18

o : ' ‘Honorable Andrew Frye
WEST VIRGINIA DEPARTMENT
OF EDUCATION, WEST VIRGINIA |
DEPARTMENT OF JUVENILE
SERVICES and
STEPHANIE BOND,

Defendant,

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregomg “Response in

Opposn:lon to Petition for ert of Prohibition” was served upon the followmg parties by U, S.

Mail on this day, Wednesday, March 19, 2009,

Harley O. Staggers, Jr., Esquire Philip C. Petty, Esquire

- Staggers & Staggers - Rose, Padden & Petty, L.C.
P.O.Box 876 - 612 Wesbanco Building
190 Center Street : . P.0. Box 1307 |
Keyser, WV 26726 ' Fairmont, WV 26555-1307
Counsel for Plaintiff , Counselfor West Virginia Division of Juvenile
' Servzces : :

Ut

Vaughé} more squ re (WV Bar No. 0202)
Kelly C. Morgan, Esquiré (WV Bar No. 9519)

BAILEY & WYANT, P.L.L.C,

500 Virginia Street, East

Suite 600 United Center (25301)

Post Office Box 3710

Charleston, West Virginia 25337-3710

(304) 345-4222 -

Counsel for Defendant West Virginia Department of
Education :




