No. 32528

IN THE WEST VIRGINIA SUPREME COURT OF APPEALS

U.S. STEEL MINING COMPANY,
CONSOLIDATED COAL COMPANY,

. LAUREL RUN MINING COMPANY, ey
MCELRQOY COAL COMPANY, s H U~
ARCH COAL, INC., | | oy - y
MID-VOL LEASING, INC., | | e !
COASTAL COAL-WEST VIRGINIA LLC, , - MAY 4 2805
ELK RUN COAL COMPANY, INC., -

PAYNTER BRANCH MINING, INC,, ' ;;:‘ U “"”m""”l

L, PE T\ Y 1 CLERK
KINGSTON RESOURCES, INC., AE COURT OF APPEALS

PIONEER FUEL CORPORATION, . o QF WEST VIAIGINIA

Petitioners Below, Appellants,
V.

THE HONORABLE VIRGIL HELTON, -
West Virginia State Tax Commissioner, .

Respondent Below, Appellee.

REPLY BRIEF OF U.S. STEEL MINING COMPANY, ET AL.

Herschel H. Rose IIT
Steven R. Broadwater
ROSE LAW QFFICE
500 Virginia Street, East
Suite 1290

P.O. Box 3502
Charleston, WV 25335
(304) 342-5050

Steven H. Becker
Paul A. Horowitz
© Suzanne 1. Offerman
COUDERT BROTHERS LLP
© 1114 Avenue of the Americas
New York, NY 10036
(212) 626-4400

Attorneys for
Petitioners Below, Appellants



TABLE OF CONTENTS

TABLE OF CONTENTS ..ot rrter et tnresemnses s sess et sesesasesssesnessssrssssssssssens sasesssensnsans i
TABLE OF AUTHORITIES.............. ......................................................................................... iii
INTRODUCTION AND SUMMARY.... ..................................................................................... 1
L Rz'chﬁeld Oil’s Holding that the Import-Export Clause Prohibits State Taxation
' of Goods in the Export Stream is Still Good LaW. .....ocovvnrvinnnninnisnninnesnssisvenreercnnnnn
- A, The U.S. Supreme Court has Confirmed that Michelin Does Not Extend
~ To State Taxation of Goods in the Export Stream, and that chhf eld Ozl _
18 St GOOG LaW ....ouciiiiiie et s s sa s e anes s ene e w5
B.  Richfield Oil Retains Preccdentlal Value Because it has Not Been .
OVEITUIEd . o s e s 10
II.  The Subject Taxes are Imposed when the Coal is'in the Export Siréam and
thus Wlthm the Zone of Immumty as Recognized in Richfield Oil .....wieeerverernnees 12
A. The Terms of the Statute Impose the Taxes Upon the Loadmg of Coal
for Shipment, which is the Act that Commits the Coal to the
EXPOTt SrEaIm. ..ovceeirvireee et e eecnie e e v evrens eerrere et nennen 12
1. This Court’s Decision in Ka}zawha Eagle Recognized that the :
Loading of Coal is a Taxable Event Under the Statute.. .....c.cocceevveevrrcennane. 13
2. Commonwealth Edison is Distinguishable Both in Terms of the Tax
and the Constitutional Provision that were Involved in that Case.......... e 17
3. West Virginia s Unconstitutional Taxation of the Loading of Coal is
the Result of the Legislature’s Deliberate Expansmn of Taxable -
Activity under the SEATULE c.oevecrriiri s 21
B. In Addition to Being Unconstitutional as Taxes on the Loading of Coal
under the Literal Terms of the Statute, the Taxes are Ur_xoonstitutional
because they Accrue, in Operation and Effect, on the Sale of Coal in
the EXPOTt SIEAM. rvvvvvivvocrivsitissnssi st ssnsssssessssesssienssenssssesens 24



1. The Tax Commissioner is Bound by His AdministratiVe'Findings
that Liability for the Taxes Accrues at the Time of Sale, After the _
Coal is in the Export Stream.......... e s 24

2. If this Court Considers the Tax Comrmssmner s Arguments
Regardmg the Accrual of the Taxes it Should Reject Them on the

- a. | The Sale of Coal; Rather than Severance, Gives Rise to

Liability fOr the TAXES w..r.vrvvevrerserserrrrerer — 26

b. The Tax Commissioner’s Arguments Regarding the Calculation
of the Tax Base do not Support the Conclusion that Liability
Accrues Upon Severance. Indeed, the Calculation of the
Tax Base Confirms that the Taxes Accrue Upon the Sale

OF €Ol oot 27
c.” The Tax Commissioner’s Reliance on Cases and Statutes .
Involving Other States’ Taxes is Misplaced ... viiiinnieninnnnein 33
. The Taxes in Question are Unconstitutional as Apphed to Exported Coal Even
Under Michelin. DRSO Ot IROROORY TR 35
A. The Taxes Undermine the Federal Government’s Abﬂity to Speak
with One Voice in Matters of Foreign COMIMEICE.. ..v.vmerrrmrmriienincsrisesceennss 35
B. The Taxes Have the Potehtial to Undermine Harmony Among the States.. ......... 38
CONCLUSION ..ottt see s sseessassassans TR e aene evererraees S 41
ADDENDUM

CERTIFICATE OF SERVICE

ii



TABLE OF AUTHORITIES

Page

COURT CASES
A.G. Spalding & Bros. v. Edwards, 262 U.8. 66 (1923) ................................... 2,11, 14,15, 16
Agosting v. Felton, 521 U.8. 203 (1997) ..o.ooooceesvoeesserseeeoerssoceseomesseseessseesseseessessoe Il

. Ammex, Inc. v. Department of Ti reasury, 603 N W.2d 308 | _ _

(Mich, APD. 1999)....m et e e ieeterrernrneere st erans e 8
Arkansas Electric Co-op Corp. v. Arlmnsas Public Service : : :

' Commission, 461 U.S. 375 (1983) cerercrrrrceeivneresre s s s st s s seesen s sae e snanas 18
Brown . Helvering, 291 U.S. 193 (1934) cvcvetercrinsienesesssmssssomesosesoeseessnoe 26
Coe V. Errol, 116 TS, 517 (1886 ceverumeeorereeeoeseoeeeoeeeeeeeeeeseeeseeeess oo eooeosoeoeesee oo 11,12, 16
Canton R. Co. v. Rogan, 340 U.S. 511 (1951)vercrminciiiieirnne st 6, 14
Central Greyhound Lines, Inc. v. Mealey, 334 U.S. 653 (1948) ..voocovcervceecrrsessessonee 19, 20
Commonwealth Edison Co. v. Montana, 453 U.S. 609 (1981) ........... 17, 18, 19, 20, 33, 34, 38
Container Corp. of America v. Franchise Tax Board, 463 U.S. 159 )

(1983 ettt st b st n et e et et nee et eeeenerans 35

' Department of Rev: of Wash. v. Association of Wash Sfevedormg :

‘ Co05., 435 ULS. 734 (1978 vttt s eses et eene s 5,6,7,13,14, 38

| Empresa Siderurgica S.4. v. County of Merced, 337 U.8. 154 (1949)...couvmrereeererereene. 9,16
Gilbert Imported Hardwoods v. .Dailey, 167 W. Va. 587, |

280 S.E.204 260 (1981 coeveeereei e cercssts e se s ssess st s e seneemeeen s 21,22
Hatter v. United States, 64 F.3d 647 (Fed. CIr. 1995 ... eovveeeeeeseeeeeeeeee e, 11
Homestake Mining Co. v. Johnson, 374 N.W.2d 357 (S. D. 1985) v eeeess oo 33,34
Joy Oil Co. v. State Tax Commissfoner of Mickigan, 337 U.S. 286 (1949) ccnvvevercieeieenn, .9
Kanawha Eagle, LLC v. Tax Commissioner, 609 S.E.2d 877 .

(W2 V. 2004) woorerrermmmensriscesenseessesssseseseoseesssessseseseresesesesesseessesseseseesssessssesesee 1,13,17, 28
Kosydar v. National Cash Register Co., 417 U.S. 62 (1974) e 9, 15,16, 17
Louisiana Land & Exploration Co.r v. Pilot Petroleum Corp.,

900 F.2d 816 (5th Cir.), cert. denied, 498 U.S. 897 (1990).....oovoeeeeeeeeernne 35, 36, 37, 40
Michelin Tire Corp. v. Wages, 423 U.S. 276 (1976) cuvuvuueecereererecreeereeoresssesssesssessserrases passim
OHlahoma Tax Commission v. Jefferson Lines, Inc., 514 US T75 (1995) e 19
Richfield Oil Corp. v. State Bd. of Equalization, 329 U.S. 69 (1946) ...coovvveeereeeerren. passim -
Rodriguez de Quijas v. Shear.son/Américdn Express, Inc., 490 U.S. 477 (1989) . i1

iii




* Rojo Oil Co., Inc. v. McNamara, 547 S0.2d 1096 (La. App. 1 Cir. 1989)....cueeera..... eerernenes 34

Saudi Refining, Inc. v. Director of Revenue, 715 A.2d 89 : -
(Del. Super. Ct. 1998) 37
State Oil Co. v, Khan, 522 U.S. 3 (1997 11
United States v. Hatter, 532 U.S. 557 (2001) .o 11
- United States v. Hughes Properties, Inc., 476 U.S. 593 (1986) ...cceoceurune e 26
United States v. International Bus. Mach. Corp., 517 U.S. 843 (1996)............... N passim
Virginia Indonesia bo. v. Harris County Appmz‘sai Dist., -,.;5'5“." SRR
910 8.W.2d 905 (Tex. 1995), cert. denied, 518 U.S. 1004 (1996)......11, 12, 35, 36, 37, 40
ADMINISTRATIVE CASES
Adm. Dec. 86-1-B (W. Va. St. Tax Dept.), available at 1986 WL, 221126................. .31, 32

In re U.S. Steel Mining Co., LLC and Consolidation Coal Company, et al.
(Final Decision of the Office of Hearings and Appeals, March 31,
2003), aff’d, U.S. Steel Mining, LLC, et al. v. Craig, Civ. Action No.

- 03-AA-74 (Cir. Ct. Kanawha Co., May 27, 2004) .......ooremeeeeeeeesoseioooos 14, 24, 25
W. Va. Tax. Dec. 85-110 B (W. Va. Off. Hrg. App.), available at
1996 WL 473674 ..o reeeeeseseeoseeoeee e e 31,32

UNITED STATES CONSTITUTION

Commerce Clause

U.S. Const. art. T, § 8, L. 3uevveooooo b et st ee et ettt passim
'Export Clause _ _ :

U.S. Const. art. 1, § 9, cl. 59, 15
Ii'rlport~Exp0rt Clause

U.S. Const. art. I, § 10, €L 2.ecvveeeeereeneeeerneeeeeeoooo oo e ——— passim

STATUTES

1980 W.Va. Acts, c.123, effective ADILIL 1, 1980t 22
Mont. Code Ann. § 15~35—102(4) (197D, Lemearerestissebr e et saeseer e en et teesanies sraes 18
N.M. Stat. Ann. § 7-26-4 ..o ettt eeeann et e ere et 34
N.M. Stat. Ann § T-266 oo, ettt et s ees e e seessees 34
W. Va. Code §11-13-2a R O S 21
W. Va. Code § 11-13A-2(0)(14) cceumvevrmermmmerencenoeeeeeseeee oo 22
W. Ve Code § 11-13A-2(CH6) wevvvuverereeesivioeermeeeesessceeneeseeeeeeoeeeee oo oo 28

iv




W. Va. Code § 11-13A-2()(6)(C) oo ettt et s 29

W. Va. Code § 11-13A-2()(6)G) vorrrrrrrr S S e besemeneeeen e 23,24
W. Va. Code § T1-13A-2(H6)(H) erevreerrrmmmssrssreeensecosossessecoeeee oo oo D3
W. Va. Code § 11-13A2()(11) oo S 22,23
W. Va. Code § HLTBAA@) ot 22
W. Va. Code § 11-13A4(@)(1) eevverermeeeoseeeooooeooooooooooooo 12, 13, 18, 22, 28
W V&, C0de § T1-13A%A(C).corctrmreeeereoreesoscees oo 23
W. Va. Code § (5T 23
W. V. €Ot § 22-3-32(8)-w0vroreeersrnses et sesoeseesee oo 27
REGULATIONS
W. Va. Code St. R. 110§ 13A-28.6vr.vomseeereeess oo 29
W. Va. Code St. R. 110 § 13A-4.1.1 (1992).cosvrmereesomoesesrse s e 22

MISCELLANEOUS

Leslie W. Abramson, State Taxation of Exports: The Stream of Constitutionality,

R P K G L) T Y
Boris I. Bittker & Brannon P, Denning, The Import-Export Clause, o
68 Miss. L. J. 521 (1998) .ecvcceveeeeeermmieeneeeeecsmoenss oo oeoeoeoeeeooooeo S 4]
 Walter Hellerstein, Michelin Tire Corp. v. Wages: Enhanced State
Power to Tax Imports, 1976 Sup. Ct. Rey. 09 (1976 et 10

- Walter Hellerstein, State Taxation and the Supreme Court: Toward
a More Unified Approach to Constitutional Adjudication?,

75 Mich. L. REV. 1426 (1977).ccovvrrvsvivrranreeeoseososoresseooosoes oo 20

' Léurenée H. Tribe, American Constitutional Law § 6-26 (3d. ed. 2000} ................ 7,8,20,21
Cause of Derailment Still Under Investigation, Topeka Capital J oumai, '

March 30, 2004, available at 2004 WLNR 11243854 ..o 31

West Virginia St. Tax Dept. Pub. TSD-210 {(Jan. 2005)................ et 29, 30, 31

West Virginia St. Tax Dept. Pub. TSD-382 (Mar, 1999) oo, 26,27, 30




INTRODUCTION AND SUMMARY

Appellants U.S, Steel Mmlng Company, et al. hereby file their reply to the West Virginia
Tax Comrmssmner s brief (“Comm Br.”), addressmg, where applicable, the briefs filed by amici
curige in support of the Tax Commlssmner '

The Tax Cornrrnssroner contends that the policy-based analys1s of Mzchelm Tire Corp V.
Wages 423 U, S. 276 (1976) supersedes the “stream of export” rule exemphﬁed by Richfield Oil
Corp. v. State Bd. of Equalization, 329 U.S. 69 (1946), which flatly prohibits State taxes on
goods in the export stream But even the Tax Commissioner concedes that “the ‘stream of
export’ doctrme set forth in chkf eld Oil may have life left mnit.” Comm. Br, at 21. While that
concession alone is sufficient for this Court to hold that chhf eld Oil still has precedent1a1 value,
'thls Court need not rely on that concession in order to do so. The S uupreme Court’s dlscussmn of
Richfi eld Oil in United States v. Intemattonal Bus. Mach Corp., 5 17 U.S. 843 (1996) (“IBM .
whrch the Tax Commlssmner mrscharactenzes, leaves no doubt that the Supreme Court
continues to recognize Richfield Oil’s precedential velue. Bven if the authority of Richfield Oil
were clouded, that case remains good law because it has never been overruled. As the Supreme
'Court has emphasized, in numerous decisions which the Tax Commissioner ignores courts must
follow Supreme Court precedents unless and untﬂ they are overruled by the H1gh Court

Applying the analys1s required under Richfield Oil, the Tax Cornrnrssroner § argurnents
that the subject taxes do not fall on coal in the export stream lack merit. The Tax Commissioner
makes only a s1ng1e passing reference to this Court 8 de01s1on in Kanawha Eagle LLC v. Tax
Commzsszoner 609 S.E.2d 877 (W. Va. 2004), and fails to mention its holding that “{t]he initial
loading of fully processed clean coal at the preparation plant for shipment is one of the specified
act1v1t1es Vrewed as a taxable event” under the statute. Id Syl. Pt 4. Kanawha Eagle thus not

only refutes the Tax Cornmrssroner 8 clarm that the taxes are 1mposed merely on the- ‘severance of



coal from the earth, it therchy confirms that the taxes impermissibly fall on coal in the export

stream because the loading of coal for shipment is the very act that commits the coal to-

: 'exportetion.'
~ There is no merit to the Taxr'Commissioner’s tortured reasoniﬁg wthat there is a split-
second gap between the completlon of ioadmg and the commencement of exportatlon because
Ioadmg pmportedly ends the prec1se instant that “the coal reaches the end of the conveyor belt
and gravity takes over for the ﬁnal drop into the railcar or_barge.” Comm. Br. at 28, But even if
it were the case that Ioadmg suddenly stops the exact moment a glven Tump of coal leaves the
' conveyor belt and begms “faﬂmg through space” into the railcar (z‘d._ at 29), it would have no
relevance from a constitutional standpoint. The Supreme Court has conﬁrmed that while the
Import-Export Clause olearly is violated when a tax is imposed after goods have been loaded for
export, it is no less violated when the act that incurs the tax 1s also the Very act that “committed
the goods to the carrier” for export. Richfield Oil, 329 U.S. at 81 (quoting A.G. Spalding & Bros.
v. Edwards, 262 U.S, 66, 69 (1923)). Thus, even ‘under the Tax Commissioner’s testrictive
definition of loading, Ioaeling is still the act that commits the coal to exportation, and the stete’s
| taxation of that act is therefore unconstitutional es applied to exported coal.
The taxes are uoconstlmtlonal as apphed to exported coal for a second, independent
'reasoo — because they accrue, in operation and effect, on the sale of coal, when the coal is mIthe
export stream. The Tax Commissioner’s administrative findings to this effect were adopted by
the c1tcu1t court, and the Tax Commlssmner may not disavow- them sunply because he

recogmzes belatedly, that they require 1nva11datlon of the subject taxes Contrary to the Tax

Commissioner’s claim, these findings reflect neither “careless drafting” nor “reasoning” that the



i e aps

Tax Commissioner can change on a whim. These findings are just that — findings — made on
the basis of an extensive record, and they are binding on the Tax Commissioner.

- Even if this Court was to consider the Tax Commissioner’s arguments regarding the

accrual of the taxes, they are Withoilt merit. Tellingly, the Tax Commissioner ignores his

-department s own regulations and pubhcatrons which confirm that, contrary to the

Commrssmner s litigation argument, the sale is not merely the basis for measuring or calcularmg

the amount of taxes, but rather is the very event that triggers liability,

The Tax Commissioner’s heavy reliance on the computation of the tax base is misplaced.

Although the statute provides that m the absence of a saIe, gross vahie shall be the fair market

value for natural resources of the same grade or quahty, the Commrssroner S own regulattons and

puhhca’uons expressly provide that this alternate valuation method applres only when coal 18

_commercrally used (or sold to related parties) and, correspondmgly, that it does not apply to

-severed coal that is not so dlsposed of. The Iack of any means to calculate a tax base in the

absenee of the sale or commerc1a1 use of the coal is consistent with the Commissioner’s express
acknowledgement, in a document published outside the self-interested context .of this case, that
tax liability accrues not upon severance, but upon the sale -or commercial use of the coal, as the
case may be. |

The Tax Commissioner’s other value-based argument which emphasrzes the allowance
of a deductmn for frerght charges from the loading facility to the port, also undercuts his

position. For as the Tax Commrssroner concedes, the taxable value of the coal still “includes

| Whatever value is involved in Ioading the coal for shipment” (Comm. Br. at 30), Whieh is the

point at which the coal is committed to the export stream.



Finally, the taxes are unconstltutlonal even under Mzchelm The Tax Commissioner does
not dlspute any aspect of the economic analys1s of Appellants’ expert witness, which estabhshed :
that the taxes adversely affect the level of U.S. coal exports to a significant degree Nor does the

Tax Cormmssmner take issue W1th the persuasive analys1s of the Texas Supreme Court and the

- United States Court of Appeals for the Flﬁh Circuit, which, in two pre—IBM dec1s1ons held that

nondlscmmmatory State taxes that fall on. goods in the export stream impair the federal -
govemment’s ability to speak with one v01ce in matters of fore1gn commerce — the first pohcy
identified in Michelin -— when they impact U.S. exports in this fashion. T'he taxes also implicate |
Michelin’s “State 'Harmony” ‘prong, which recognizes that that the Import-Export Clause
prohibits State taxes that interfere with the t"ree flow of goods between States, 'Contrar;t to the
Tax Commissioner’s assertions, the taxes do not merely affect certain ihdividual businesses in
other States; rather,' they adversely affect oommerce its'elf, and thereby implicate Michelin ’s State

Harmony prong.

ARGUMENT

L thhf eld Oil’s Holding that the Import—Export Clause Prohlblts State Taxation of
Goods in the Export Stream is Still Good Law.

The threshold question facing this Court-is whether Richfield Oil, in Whioh the,Suprente
Court held that the Import- Export Clause prohibits State taxauon of goods in the export stream,
is still good law. Although the Tax Commissioner and two amici urge this Court to find that
Richfield Oil’s analys1s has been superseded by Michelin, it is noteworthy that even the Tax
Commissioner refuses to proclann chkﬁeld Oil’s demise, as he concedes that that “the ‘stream

of export” doctrine set forth in Richfield Oil may ‘have life left init.” Comm. Br. at 21. In faot

there is no reason to equlvocate as the Supreme Court’s most recent discussion of its Import-

| Export case law affirmatively conﬁrms the contmulng v1ta11ty of chhf‘ eld Oil and the stream of



g export doctrine. .But even if it were the case that Richfield Oil’s precetiential value Woro cast in
some doubt by Michelin, the fact remains that Richfield Oil has never been overruled That in
and of itself requtres this Court to invalidate the subject taxes as apphed to exported coal under

' Richfield Oil should the Court find, as the Tax Commissioner did in h1s admmlstratlve decision
and as Appellants have demonstrated, that the taxes in questioh are imposed on coal in the export
lstrea:m. -

A. The U.S. Supreme Court has Confirmed that Michelin Does Not Extend to

State Taxation of Goods in the Export Stream, and that Richfield Oil is Still
Good Law. '

In 1996, some 20 years after Michelin, the Supreme Court in IBM refuted the notion that
the stream of ekport doctrine under the Import—Export Clause is in doubtw Indeed, the Tax |
_ Comrmssmner in a circuit court brief ﬁled Just two months ago in another Import-Export Clause
case mvolvmg the subject taxes, acknowledged that IBM “cited chkf eld for the proposmon that”
a tax on goods while they arc in the steam of export commerce violates the Import—Export
Clause.” Tax Commissioner’s Repty Brief, Flk Ruﬁ Coal Company, Inc., et al. v. Craig, State
Tax Commissioner of West Virginia, Civ. Actlon No. 04-AA-78 (Cir, Ct. Kanawha Co.), at 6
| (citing IBM) (excerpt annexed hereto at A3)

In an abrupt about-face, fhe Tax Commissioner now asserts that /BM’s “reference to
Richfield imtolvod nothing more than indicating how the Court’s analysis utldor the 'Exiaort
Clause differed from its analysis under the Tmport-Export Clause.” Comm. Br. at 25 The Tax
Commissioner is mistaken. Although the IBM Cout“t did note certain textual differences between
the two clauses, the Tax Commissioner i ignores the fact that in a completely different section of
its op1n10n the IBM Court focused specIﬁcaIly on its Import ~Export Clause precedents and

unequlvocall_y stated that Michelin and Department of Rev. of Wash. v. Association of Wash.



Stevedormg Cos., 435 U. S 734 (1978) (“Washmgz‘on Stevedormg”) “do not interpret the Import-
Export Clause to permit assessment of nondlscnmmatory taxes on . exports in transit.” IBM,
517U.S. at 861. |
The Tax Comrﬁissioner observes that Washington Stevedoring distingdished Richfield
QOil, but contrary to his assertion, the Court did notdo soin a manner that “implicitly quest1oned |
[chkf eld Oil’s] contmued validity.” Comm. Br, at 24. Rather as dIScussed below, Washington
Sz‘evedormg distinguished Richfield Oil on its facts and expressly 1nd10ated that because of those
factual differences, Richfield Oil’s precedential value was unaffected by the Washington
Stevedofing decision.
As Appellants nofced in their dpenidg brief, although Washington .Sz.‘evedOring applied the
Michelin approach to the State of Washington’s taxation of stevedoring services i in connection
" with exports the Court emphasuzed that its decision “d[id] not reach the question of the
apphcablhty of the Mchelm approach when a State d1recﬂy taxes 1mp0rts.or exports in transit.”
Waskmgton Stevedormg, 435 U.S. at 757. Instead, the Court rrierely .eoncluded that “the
Michelin policy analysis should not be discarded . . . where the taxation fallg upon a service
distinct from the goods and their value.” 74, |
Sigdiﬁcantly, sthington Stevedoring cited Richfield Oil as an example where the tax -
did fall on the goods and their value. Id. at 756 n.21. In recogmzmg ﬂllS distinction, Washmgton
Sz‘evedormg relied upon an earher demsmn involving taxatlon of handlmg semces Canton R,
Co. v. Rogan, 340 U.S. 511, 513-14 (1951), which had similarly distinguished Richfield Oil as a
‘case that involved taxation of_ goods ratﬁer than services. Washington Stevedoring, 435 U.S. at
756, In '1996, the /BM Court drew the Very same distidction regarding Ricﬁﬁela’ Oil that the

Court drew in Washington Stevedoring and Canton, and thus confirmed in unequivocal terms



that neither Michelin nor Washington Stevedoring extends to State taxation of goods in export .
transit, The /BM Court stated:
We also declined to endorse the Government’s theory in Washington

Stevedoring. After reciting that the Court in Canton R. Co. had distinguished . . .
Richfield Oil [and other decisions], we pointed out that in those cases “the State
for Federal Government] had taxed either the goods or activity so connected with
the goods that the levy amounted to a tax on the goods themselves.” Washington
Stevedoring, 435 U.S,, at 756, n.21. We expressly declined fo “reach fhe question
of the applicability of the Michelin approach when a State directly taxes imports
or exports in transit,” because, although the £oods in that case were in transit, the
tax fell on “a service distinct from the goods and their value.” Thus, contrary to
the Government's contention, this Court’s Import-Export Clause cases have not .

upheld the validity of generally applicable, nondiscriminatory taxes that full on
imports or exports in transit. ' '

IBM, 517 U.S. ét 802 (emphasis added) (citations omitted),

The Tax Commissioner claims that IBM m.erely noted tﬁat “ﬁeithef Michelin nor
Washington Srefedoring addres_sed a situatipn hke that Before the Court in 7BM,” namely, a tax
on goods in export transit. Cp1nm. Br. at 25. IBM did much mofe than that. As confirmed
above, IBM aIsd specifically recognized that neither Michelin nor Wa&hington Stevedoring
addressed a situation like that presented in Richfield Oﬂ. Thus, as Professor Tribe has noted,
IBM “reject[ed] an argument that a generally applicable, nondjscriminatory state tax on goods in
transit would be permissible under the Imporr—Expoft Clause” Laurence H. Tribe, American
Conszitr;ztioﬁal Law, § 6-26, at 1163 n.24 (3d ed. 2000) (hereinafter “Tribe™) tciting IBM, 517
U.S. at 861). As such, the circ_:uit court’s reason in this case for disregarding IBM, which 'isl
;:choed by amicus Affiliated Cons.truéti_on Trade Foun_dation — that JBM addressed only the
applicatioh of Michelin and Wq.s*hingtan Stevedoring to the Export Clause — is demonstrably
wrong. As noted in Appellants’ opening brief (“App. Br.”) at 28, IBM found that Michelin and
Washington Stevedoring did not validate nondiscrimiﬁa_tory taxation of goods in export transift

under the Export Clause because they do not do so even under the Import-Export Clause. See



517 US. at 861-62; see also, Tribe, § 6-26, at 1163 n.24, supra. Even if IBM’s extensive

discussion of the Court’s Import-Export Clause precedents were to be viewed as dz‘cm, neither
the Tax Commissioner nor any of the amici has even attempted to explain why that would justify
ignoring the Court’s discussiqn. Appellants, on the other hand, have established that Supreme
Couri dicta cannot be disregardsd. See App. Br. at 29.!

| The .Tax Commissioner and each of the amici aIsci iério.re ﬂie Supreme Court’s favorable

treatment of Richfield Oil in a different section of the JBM opinion, which further confirms that

the Cowrt views Richfield Oil as retaining its vitality post-Michelin. The Court supported its

holding that shifts-in its dormant Commerce Clause jurisprudeiic_e do not apply to the Export
'ClauSe by analogy to the fact ﬂiat Richfield Oil “distinguish[ed] -accominodati'ons i‘nade under the
Commerce Clause _fidm_the express textual prohibition of the Import~Eximrt Clause.” IBM, 517
U.S. at 852 (citin;ngickﬁeld 0il, 329 U.S. at 75~76). As Appellants noted in their opening brief
(at 26-2"7)', the signiﬁcance of the Court’s reliance on Richﬁeid Oil for this proposition lies in the
fact that if Michelin, rather than Richfield Oil, reprcsented.the staindard for evaluating State
taxation of goods in the Jexport.stream, then it would, contrary to /BM’s reasoning,—lrender the
. “acc_orhmodations made under the Commerce Clausé” controlling as to .ﬂie constimtioilality of
lState taxation of .goo_d'siri the export stream. For as the Tax Commissioner agrees (see Comm.

Br. at 41), Michelin incorporates Commerce Clause analysis, In otheriwords,‘ if the Tax

' dmicus County Commissioners’® Association efroneously suggests that 7BM indicated that only State

taxes on goods merely in fransit through a state would run afoul of the Import-Export Clause, and then
only under Michelin's balancing analysis. JBM has not been read so narrowly. See, e.g., Ammex, Inc. v.
Depariment of Treasury, 603 N.W.2d 308, 313 (Mich. App. 1999) (concluding, based on IBM, that
“Richfield Oil has precedential value™), cert, denied, 534 11.S. 827 (2001); Tribe, § 6-26, at 1164 n.26

(/BM “rejected the application of a balancing test once a tax is characterized as falling on exports™) {citing .

517 U.S. at 862) (italics omitted); id. at 1165 (“despite the significant change in the treatment of taxes on
imports brought about by Michelin, the test applied to state taxes on exports is likely to remain the
same™), : '




g Commlssmner were correct that Mzckelm superseded Richfield Oil, then the IBM Court
necessarﬂy committed the analytical qunder of relying on Richfield Qil for a proposmon that the
Court knew was no longer valid. Id. Clearly, that is not the case, and the Tax Commissioner’s

‘assertion that Richfield Oil is “outdated and useless” in light of Mzchelm is just as cIearly in

error. Te]hngly, the Tax Comxmssmner offers no response to the absurd implications of his
argument. |

Finally, the Tax Commissioner’s reliance on several law review articles is misplaced.
The Tax Commissioner characterizes Richfield Oil as an “aberration” based on an article by
Professor Abramson.  Comm. Br. at 21. But Professor Abramson dld not express doubt
regardlng the stream of export doctnne and the 1mmun1ty from taxation of goods in the export
stream. He merely argued that Richfield Oil had “1mpl[1ed] that the import-export clause
immunity could obtam in the absence of physical movement of the taxed goods [into the export
stream] if the certainty of export were positively est-ablished by some other means,” and that in

'suosequent cases, “the Supreme Court began a return to a strict physical movement test for
invalidation of stato taxes.;’ Leslie W. Abramson, State Taxation of Exports: The Sz‘ream of
C’onstiz‘utionalz’ly, 54 N. C L. Rev. 59 73 (1975) (cmng Empresa Siderurgica S.A. V. Couniy of
Merced, 337 U.S. 154 (1949)) Interestingly, even as to this limited argument, Professor

| A_bramson pointed out a flaw in his theory. See id. at 72-73 (observing that the “certainty of

export [in Richfield Oil] was demonstrated by oome physioal movement, which occurred when

the oil was pumped into the purchaser’s ship™).

? Professor Abramson also relied upon Joy Oil Co. v. State Tax Commzsszoner of Michigan, 337 U.S. 286
(1949} and Kosydar v. National Cash Register Co., 417 U.S. 62 (1974) to support his theory. Those
cases, like Empresq Siderurgica, applied the stream of export rule,



The Tax Commlssroner selectively quotes from two other law review articles that

~ actually contradlct his pos1t10n The Tax Commissioner notes that in 1976, Professor Hellerstem'

observed that “Mz’chelin has broadenéd the sta_tes’ power to tax imports.” Comm, Br'. at 10
(quoting Walter Hellerstein, Michelin Tire Corp. v. Wages Enhanced State POWer to Tax

Imports 1976 Sup Ct Rev. 99, 126 (1976)). The Tax Commrssmner fails to note, however that

: Professor Hellerstem quahﬁed th_IS statement by recogmzmg that Michelin upheld onIy_

“nondiscriminatory ad valorem property taxes upon goods no longer in transit.” Id (emphasis
added). As Appellants noted in thelr opening bmef Professor Heﬂerstem presciently stated that
[a]ssummg.that the tax in questlon is nond1scr1m1natory, as most taxes are, decision will turn on
whether the goods are in 1mport transit’ or in ‘the export stream’ . . .” I4. at 132 (footnote
om1tted)

- Professor Bittker’s article also” undercuts the Tax Commissioner’s ‘position. Just as

* Professor Tnbe has observed (see supra at 7}, Professor Bittker recognized that JBM “rejeoted”

the argu:ment “that the Supreme Court’s ‘Import-Export Clause jurisprudence now permits a
State to impose a noﬁdiscriminatory tax directly on goods import or export transit.”” Borig I.

Bittker & Brannon P. Denning, The Import-Export C’lause 68 Miss. L. I. 521, 549 n.93 ( 1998)

(quotmg IBM, 517 U.S. at 861-62).

B. Richfield Oil Retains Precedential Value Because it has Not Been Overruled.

,E.vert if this Court was to agree with the Tax Commissioner that Michelin casts some
doubt on Richﬁeld Oil’s oOntinuing vitality, the Court still must treat Richfield Oil as
precedential asthority because it has never been overruled. - Although the Tax Commissioner
baldly asserts that “[d]ecisions like that in Richfield can t)ecome outdated and useless without

being explicitly overruled” (Comm. Br. at 24), Supreme Court case law instructs to the contrary,
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As Appellants demonstrated in their opening brief (at 32- -33), the Supreme Court has
’ cout'rrmed repeatedly in recent years that courts must follow Supreme Court precedents even 1f o
they believe that such precedents are inconsistent with later decisions of the Court. See, e.g.,
United States v. Hatter, 532 U.S. 557, 567 (2001) (approving eourt of appeals’ application of
.Supreme Court precedent -that was arguably in doubt, noting that “if ‘changes in judicial
doctririe’ ha[ve] signiﬁ:cantly undermihed .[the case’s| holding, thi.s’.‘Court itself would have.
overruled the case’) (quoting Hatter v. United States, 64 F.3d 647, 650 (Fed. Clr 1995)) State
Oil Co. v. Khan, 522 U.S. 3, 9 20 (1997) (court of appeals “was correct in applymg Supreme.
Court precedent even though it believed it to be “inconsistent with later dec1s1ons of the Court,”
because “it is th1s Court’s prerogauve alone to overrule one of its precedents”) (01tat1on and
intermal quotation marks omitted); Agostini v. Fe[ton, 521 U.8. 203, 237 (1997) (“If a precedent
of this Court has direct application in a case, yet appears to reSt on reasons rejected in some other |
| line of decisions, th_e [lower court] should foch the case.u.fhich directly controls, leaviug to this
Court the prerogative cf overruling its own | decisions.”) (quoti_ng Rodriguez de Quijas v

Shearson/American Express, Inc_., 490 U.S. 477, 484 (1989)).

Not surpﬁsingly, neither the Tax Ccmmissioner nor any of the amici make any attempt to
.rebut these well-settled and oft-apphed principles, nor do they prov1de any reason why this Court
should dewate from them. Accordingly, even if this Court was to find that Mzchelm undermines
the reasoning of chkﬁeld Oil, it Would be duty-bound to conclude nevertheless that Richfi eld Oil
retains precedential value. That is precrsely the conclusion that the Texas Supreme Court drew
in an Import-Export Clause case in 1995, prior to IBM's confirmation that chhf eld Ozl is still
| good law. Invoking the cardmal rule of Rodriguez de Quijas, supra, the Texas Supreme Court

held tha “liln light of the fact that the United States Supreme Court has not overruled Coe v.
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- Errol or any of its progeny [including Richfield Oil], we appIy the long-standing rule that a tax _

on goods in the export stream of commerce violates the import-export clause.” Virginia
Indonesia Co. v. Harris County Appraisal Dist., 910 S.W.2d 905, 912 (Tex. 1995), cert. denied,

518 U.S. 1004 (1996). This Court, too, should apply Richfield OQil’s “long-standing rule” and

invalidate the subjcct taxes as applied to exported coal if it finds that the taxes are imposed when

the coal is in the export stream. As .demonstrated in the following section, such a finding is

_ inescapabie.

IL The Subject Taxes are Imposed when the Ceal is in the Export Stream and thus
Within the Zone of Immunity as Recognized in Richfield Oil.

A The Terms of the Statute Impose the Taxes Upon the Loading of Coal for
Shipment, which is the Act that Commits the Coal to the Export Stream.

The Tax Commissioner acknowledges that in Richfield Oil, the tax was unconstitutional
as applied to exports because “the act of engaging in the sale (which gave rise to the tax) was the
exact same act that brought the prk_)duct into the stream of foreign commerce.” Comm. Br. at 26.

The same is true with regard to the West Virginia severance tax statute, whose terms impose the

tax on the loading of coal for shipment, which is also the act that brings the coal into the stream

of export. See W. Va. Code § 11-13A-4(a)(1) (providing that myriad post—severance processing

operations, igc_l_ﬁding the loading of coal for shipment, “shall be considered as mining and part of

the privilege taxed”).?

3 Amicus West Virginia Association of County Officials argues that because the statute defines “severing”
or “severed” as the removal of natural resources from the earth, the statute “therefore imposes a separate
and distinct severance tax on severance, distinct and separaie’ from the fax imposed on preparation.”
Br.at 5. To the contrary, because the statute elsewhere expressly provides that post-severance processing
operations, including loading for shipment, “shall be considered as mining and part of the privilege
taxed,” (W. Va. Code § 11-13A-4(a)(1)), the statute expressly subjects all aspects of the mining process,
-including loading, to a single tax. ' :
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1. This Court’s Decision in Kenawha Eagle Recognized that the Loading
of Coal is a Taxable Event Under the Statute. ' '

As Appellants noted in their opening brief, based on W. Va. Code § 11-13A-4(a)(1), this
Court recently held that “[f]he mitiél loading of fully pfocessed clean coal at the preparation
plant for shiprnant is one of the spgciﬁed activitieé viewed as a taxable event” under the statute.
Syl. Pt. 4, Kanawka‘Eaglé, LLC v. Tax Commissioner, 609 8.E.2d 877 (W. Va._ 2004) The |
imposition of the tax on the Ioading_of coal for shipment is therefore uncoristituﬁonal as applied
‘o exported coal, because, under the same analysis applied in Richfield Oil, the loading of
processed coal for shipment is the same act that brings the coal into the stream of export. '
| ~ The Tax Comﬁlissioner barely mentions Kanawha Eagle in his brief, and on the sole
occasion that he does, he does not even mention this Court’s holding that the loading of coal for
shipment is a taxable event l_mder the 1-:erms of the statute. See Comm.. B{.-Mat 31 (noting only that
_ Kandwha' Eagl; “involve[d]” severaﬁce taxes). Nor does the Tax Commissioner make any
attempt to rebut the fact that West Virginia’s tax on the loading of coal, which is based éh the
value of the coal being loaded, is tantamount to a tax on the coal itself, and thus distingﬁishable |
from the tax in Washz‘ngron Stevedoring. In the Iétter éase, a.privilege tax on the service of
loading and unloading cargo, which was based on the proceeds from such services, could not “be
considergd taxation upon the goods themselves” precisely because it d'id\ not “relatef] to the Value_ ,
of the go'ods".’ being loaded, but rather feil upor.i. a “service distinct from the goods and their
value.”  Washington Stevedoring, 435U.S8. at 757 (emphasis added). Instead, the Tax
Commissioner employs tortured reasoning in an attempt to argue that the loading of coal does
not put the coal into the export stream.
The Tax Commissioner asserts that loading for shipment ends “when thé coal reaches the

end of the conveyor belt and gravity takes over for the final- drop into the railcar or barge.”
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Comm. Br. at 28. Thisg conveniently enables the: Tax Commissioner to profess that.“[f]or a
“second or two, the coal exists iﬁ a netherv&orld'betwe'en loading and shipment, falling through
spaée owned neither by the coal producer nor the common can-iel."until it hits the bottom of the
railcar or barge.’f Id. Trom this, the Tax Commissioner coﬁclﬁdes that_ the coal _is in the export
stream not when it is “being loaded,” but when it “is loédéd (i.e., When 1t 18 in the rail car).” IHd.
.(emph_asis in origiﬁal).‘r | B
The Té.x Commissioner’s self—described “microanalysis” of the loading . process
(Comm. Br. at 29) fails to establish that Ioading is anything other than the act that places the coal

into the export stream.

* Elsewhere in his brief, the Tax Commissioner makes the conflicting argument that-exportation only
begins “at water’s edge.” Comm. Br. at 27 (quoting Canton R. Co. v. Rogan, 340 US. 51 1, 515 (1951)).
That clearly is not the case here. As the Supreme Court confirmed in Kosydar, 417 U.S. at 67, the
determination of when goods enter the export stream is a factual one, and as the Tax Commissioner noted
in his administrative decision, the “material facts in this matter are not confroverted” and establish that
once the coal is processed, Appellants “immediately placfe] thle] coal in the export stream to purchasers
in foreign countries.” In re U.S Steel Mining Co., LLC and Consolidation Coal Company, et al. (Final
Decision of the Office of Hearings and Appeals (March 31, 2003), at 3, 4 (emphasis added). Thus, even
the Tax Commissioner does not dispute that coal which is loaded for shipment at the mine is in the export .
stream. See Comm. Br. at 28,

Moreover, the Tax Commissioner’s selective quotation from Canfon ignores the fact that the
Court differentiated between the broad zone of immunity afforded “goods” or “articles,” and the more
limited immunity afforded sérvices such as the handling of goods. 340 U.S. at 514. As Appellants noted
in their opening brief, Canton thus recognized that while “[a]n article may be an export and immune from
a tax long before . . . it reaches the port,” “the range of immunity cannot be so wide” with respect to “the
handling of [goods].” App. Br. at 17 n.9 {emphasis added) {quoting 340 U.S. at § 14-15). The Tax
Commissioner observes that Canton distinguished Richfield Oil and Spalding (Comm. Br. at 27), but that
distinction confirms that the Import-Export Clause affords goods greater protection from taxation than it
+ does services. Canton distinguished Richfield Oil and Spalding precisely on the ground that the taxes
struck down in those cases were on goods (the taxes were based on the value of the goods), whereas the
tax upheld in Canton, which was based on revenues derived from handling services, was “not on the
goods but on the handling of them at the port.” 340 U.S. at 514 (emphasis in original). The Supreme
Court has recognized that distinction to this day. Indeed, when IBM rejected the argument that
Washington Stevedoring had extended the Michelin approach to State taxation of goods in the export
stream, the Court emphasized that Washington Stevedoring had itself distinguished State taxation of
goods from State taxation of services on the strength of Canton. See IBM, 517 U.S. at 862.
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To be sure, the Supreme Court has recogmzed that the stream of export doctrine requlres _

courts to ﬁx a point at which “the export may be said to begm ” AG. Spaldmg & Bros. v.
Edwards, 262 U.S. 66, 69 (1923). But the Court’s analysis in this regard confirms that hair-
splitting such as that attempted by the Tax Commissioner does not render the subject t{axes
| conshtutmnal s |
Richﬁeld Oil relied upon and applied the export stream analysis of Spqltiing, which was
also endorsed in /BM. See 517 U.S. at 849. In Spalding, the Court explained that goods are

subject to taxation when they are being manufactured and that “no one would doubt that they

[are] exempt after they had been loaded” for export, 262 U S. at 69, S1gmﬁcant1y, however,

Spaldmg also confirmed that the Court will conclude that the facts “are closer to the latter than to

the former side, and that the export had begun,” when “[t]he very act that . . . incurred the tax . . .

committed the goods to the carrier ...” 262 U.S. at 69 (emphasis added).d Thus, contrary to-the

“Tax Commissioner’s erroneeus assumption, the constitutional exemptioﬁ from taxation does not

attach only “after” goods have been loaded. Rather, the exe1nption attaches to acts that
“commit” goods to the catrier fo.r export.

" Here, the coal is comnutted to the rail carrier not by virtue of the fact that the coal has

“been loaded,” but by the act of loadmg itself. This case is no dtfferent from chhf eld Oil,

where, as the Tax Commissioner acknowledges, “the taxable incident coincided with the loading

of the oil into the ship’s hold.” Comm. Br. at 29 (emphasis added). Although the Tax

.Spaldmg involved a challenge to a federal tax under the Export Clause of the U.S. Constitution,
U.S. Const. art. I, § 9, cl. 5. But as Appellants noted in their opening brief, “[a] long line of cases has
recognized . . . that the meaning of ‘export’ is the same under [the Export Clause] as under the Import-
Export Clause " App. Br. at 20 n.10 (quoting Kosydar, 417 U.S. a1 67 n. 5).

® As Appellants noted in their opening brief, although Spalding was referring to a vessel, it recognized
that the “same principle” applied when goods are placed into the export stream by their commitment to a
tail carrier inland. App. Br. at 18 n. 9 (quoting Spalding, 262 1.8, at 70}.
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Commissioner t.ries. to distinguish Richfield Oil by arguing that the “logistical realities of
pumping oil info a tanker reeuire a seamless physical cdnneetion between ship and shore that is
‘not necessary when loading coal” (Comm. Br. at 29), nothing in chkf‘ eld Oil supports any such
dlstmctmn To the contrary, the Richfield Oil Court recognized that it is enough that “the
expected and accomphshed effect of the act was to start [the goods] for thfe] port.” 329 U.S. at
81 (quoting Spalding, 262 U.S. at 69). o
Justice Black’s dissent in Ric:hﬁelcf Oil, upon which the Tax Cormhissioner and amicus
County Commissieners’ Association rely, is not on point. Justice Black stated that no one would
suggest that a severance tax would be unconstitutional as a tax on exports for the reason that “the.
taxabie event elearly arose before and not after the expertation began. ” 329 U.S. at 87. Even if
 the subject taxes are v1ewed as taxes on the ¢ pnvﬂege of mining,” this Court has held that
loading is a “taxable event” under the statute, and the loading of coal is what commits the coal to
et(portation. | |
_.Nor does Kosydar support the Tax Commissioner’s analyéis. The Tax Commissioner
ciaims that Kosydar’s “insistence upon an actual _movement into the. stream of export,’-’ which
was recognized as perhaps “an overly wooden or mechanistic application of the Coe doctrine”
(417 U.S. at 71), “apparently” endorses his “overly formahs‘uc” approach here. Comm. Br. at
29. That is not s0. Kosydar still examined whether at the time the tax was 1mposed, “the
-movement to foreign shores had []either started [lor been commz‘tred.” 417 U.S. at 70 (emphasis
i - added) (quoting Empresa Siderurgica, 337 U.S. at 157). No Import-Export Clause violation was
found because the goods “were sitting in [a] warchouse awaiting shipment,” some for as long as
three years. 1d. at 69, 70. Here, by contrast, it is an undisputed fact that the coal is “loaded while

the train passes under the flood load fac111ty,” such that the “coal is literally rollmg to the sea” as

16



~. it is being loaded: -Petition for Appeal of US Steel Mining Company, LLC, et al., Civ. Action

~ No. O3-AA—74 (Cir. Ct. Kanawha Co., May 23, 2003), §31(b); Tax Conunissionér’s Respdnée
to 'Petition,. bl 31 (adrhittiﬁg same). Kosydar therefore provides no support for fhe Tax
(L_‘onﬁnissi_oner’é position, either aﬁalytically or factually.

Thus, even assuming arguendo the validity of the Tax Commissioner’s ana_lytic_al
cbntortions regardi:r;é the duration of the Ioading iarocess, it is still insufﬁcieni’:mto render the taxes
conétitutional as applied to exported coal. There can be no legitimate dispute that the act of
loading — even under the Tax Commissioner’s restrictive definition — is the act ‘;hat “coﬁlmits”
the coal to the rail carrier.’ 'Accordingly, éven if one Were to assuine that Richﬁeld O?‘l is
distinguishable in the sense that it involved a sales tax and this case somehow does not, it
 remains the case that the prz’nczpleﬂlat reqﬁ_l.'redr invalidation of the tax in Richﬁeld Oil — that
- States may not tax the very act that commits goo&s to tﬁe export stream — also requires
invalidation. of the taxes here.

2. Commonwealth Edison is Distinguishable Both in Terins of the Tax
a_nd the Constitutional Provision that were Involved_in that Case.

As. Appellants anticipated, the Tax Commissioner relies heavily on a Commerce Clause
case, Commonwealth Edison Co. v. Montana, 453 U.S. 609. (1981), to argue that “a

nondiscriminatory ‘severance tax does not burden commerce, whether interstate or foreign.”

7 In point of fact, there is no validity to the Tax Commissioner’s claim that the “loading” of coal can be
said to end prior to the time the coal is in the railear or barge. The notion that the loading process ends at
the precise instant that a given lump of coal leaves the conveyor belt and begins “falling through space”
defies reason and common sense. Taking a somewhat different approach, amicus West Virginia
Education Association erroneously asserts that in Kanawha Fagle, this Court defined the taxable activity
in truncated fashion, 7.e., as only’ encompassing post-severance operations “up until delivery to a third
party carrier at the processing plant.” Br, at 2 {emphasis added). This Court suggested no such thing, and
instead expressly held that the “loading” of such processed coal is a taxable event. Syl. Pt. 4, Kanawha
- Eagle. : C
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Comm. Br. at 31 (heading).- Inasmuch as Appellants’ opening brief has already addressed most

of the Tax Commissionér’s arguments regarding Common_wealth Edison, as well as the Tax
Commissioner’s misplaced reliance on Commerce Clause concepts generally (see App. Br. at 20-
21}, only a brief elaboratibn is requiréd here.

Although the Tax Commissioner claims that there is a “striking” similarity between the

tax involved in Commonwealth Edison and the taxes in ques’uon here (Comm. Br. at 34), what is'

str1k1ng is the Commissioner’s failure to address the fact that the Montana Legislature expressly
limited the subJ ect of its tax to coal “severed from the earth” (Mont. Code Ann, § 15-35-102(4)

(1979)), Whereas the West Virginia Legislature expressly expanded the subject of its tax to

include post-severance activities through and including the loading of processed coal for

_shlpment See W. Va Code § 11-13A- 4(a)(l) Accordmgly, even assuming arguendo that the

Supreme Court recogmzed that the Montana tax was levied on a local actw}ty preceding the -

coal’s entry into mterstate commerce, it is not controlling with regard to the very different taxes
enacted. by West ergmla
Instead of addressing the obvious difference in subjépt matter between the Montana and

West Virginia taxes, the Tax Commissioner attempts to side-step that disparity by 'erecting a

straw man, - First, he mischéracterizes Appellants’ argument as one that distinguishes

K As Appellants demonstrated in their opening brief (at 21 22) the Court in Commonwealth Edison had
no cause to, and did not, make any “finding” as to when Montana’s tax was actually levied, let alone-

speak to the timing of its “accrual.” To the contrary, the Court emphasized that under the Commerce

Clause, it did not matter when the tax was imposed, See 453 U.S. at 614-17. The Tax Commissioner’s -

assertion that a decision two years later, Arkansas Electric Co- -op Corp. v. Arkansas Public Service
Commission, 461 U.S. 375 (1983), i phcltly confirmed that Montana’s tax was imposed prior to the
coal’s entry into interstate commerce, is incorrect. The Arkansas Electric Court simply observed that
Commonwealth Edison abandoned the rule that a fax’s constitutionality under the Commerce Clause
“depended on whether it was imposed” prior to the goods” entry into interstate commerce. 461 U.S. at
391 (emphasis added). Arkansas FElectric did not purport to speak to the question of whether Montana’s
tax in fact was rmposed prior to the coal’s entry into interstate commerce.
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C’émmonwealrh Edison not based on the difference in the subject of the two States’ taxes, but on

' the basis of a difference in how the taxes are calculated. The Tax Corhmissioner then refutes the
notion that there is any différence m how the taxes are calculated by reference to Montana court
cases that recognizc? that the Montana tax is calculated based on the sales price, just as West
Virginia’s 1s Seé Comm. Br. at 35-36. |
Appellants, howevef, have.never coﬁténded that the Montana and West Virginia taxes afe
calculated differently. Wﬁat Appellants do c-:ontend' is that undef the reading of the West
Virginia statutes proffered by_ the Tax 7C0mmissioner, which focuses on the label employed by
the Legislature, i.e., taxes imposed on the privilege éf mining coal, the taxes still are not levied
on the mere'severance of coal, but upon the loading of coal for shipment, which marks the
completion of ﬁlining under the statnte. and commits the co_al to the export stream. The fact that
both Montana and West Virginia balculafe’-the téxes based 6n contréct sal_es pricé does nothing to

change this fact.”

' The Tax Commissioner notes that the Supreme Court has held that two taxes, both -

measured by gross proceeds or gross receipts, had “different validity” under the Commerce

Clause, depeﬁding on the “subject” of the tax. - Comm. Br. at 26 (comparing Oklahoma.Tax

Commission v. Jeﬁerson. Lines, Inc., 514 U.S. 175 (1995) with Central Greyhound Lines, Inc. v.

? At worst, the similarity in how the two States’ taxes are calculated would arguably, and then only
~ harmlessly, chip away a bit at Appellants” separate and independent argument that West Virginia’s taxes
fall, in operation and effect, on the sale of coal — and then only if (1) this Court was to agree with the
Tax Commissioner’s assertion that the Commonwealth Edison Court found that Montana’s tax was levied
at the time of severance, and (2) “levying” of a tax is somehow deemed to be equivalent to the “accrual”
of a tax, which Richfield Oil held to be the operative test under the Import-Export Clause. But even then,
it still remains the case that West Virginia’s Tax Department has specifically recognized that liability for
the subject taxes accrues when the coal is sold, not when it is severed. See App. Br. at 13-14; see also,
infra at 26-27. And, of course, it also remains the case that the Tax Commissioner never explains how his
focus on the measurement of the tax in order to Justify his reliance on Commonwealth Edison can be
reconciled with his arguments elsewhere, that the measurcment of a tax is irrelevant to the determination
of what it is imposed on. See Comm. Br. at 15-20, - :
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Mealey, 334 0.8, 653 (1948)) While an analogy may be drawn to thIS case, it is not one that is
helpﬁll to the Tax Cormmsszoner Although West Virginia’s taxes are, similar to Montana’s tax,
measured by sales receipts, and even assuming arguendo that Montana’s tax was levied on coal
prior to ifs entry into intérstate commerce, West Virginia’s taxes have “different validity” under
the Import-Export Clause than Montana s had under the Commerce Clause — or even arguably
would have had under the I1np0rt—Export Clause — because they have a different subject than
Montana’s. By the express terms of the statute, the subject of West Virginia’s taxes includes the
loading of coal for shlprnent Whereas the subject of Montana’s tax was limited to severance of
coal from the carth. Accordlngly, the Supreme Court’s decision in Commonwealth Edison
uph01d1ng a dxfferent tax, under ‘a different constitutional provision, has no Bearing on the
w}a,lidity of West Virginia’s_._taxes under the Import-Export Clause pursuant to Rinhﬁe_ld Oil.
'Likewi-se, the Tax Commissioner’s aifguments regarding the putporte_d special role of
severance taxes and the S-tates’ concomitant power to levy sucﬁ taxes under the Commerce
Clause (see e.g., Comm. Br. at 12.-14, 31) are irrelevant to the analysis in this case. The Tax
Cornmissi_oner refers to “the Supreme Court’s movement toward a uniﬁed. approach tn
'conStitutional issues involving state taxation” (Comm. Br. at 32) (citing Walter Hellerstein, State
_ Taxatzon and the Supreme Court: Toward a More Un;ﬁed Approach to Constitutional
Adjudzcanon? 75 Mich. L. Rev 1426 (1977)), but as IBM confirmed in 1996, bright line
immunity from State taxation of goods in cxport transit remains in place under the Import-Export
Clause. The Tax Comnﬁssioner tries to muddy the waters by citing to a 1988 law réview article
refemng to a statement by Professor Tribe that the Supreme Court would presumably employ a
snnﬂar deﬁm‘non to deﬁne when goods are “in transit” for both interstate and foreign commerce

clause purposes. Comm. Br. at 32. But as Professor Tribe makes clear in his 2000 ftreatise,
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although the Supreme Court “hés évidenﬂy embracedrthé ‘in tra:nsit’ 'distincfibn first enﬁnciatéd
in Commerce Clause cases in determining whether a tax Jell on ‘exports’ in the first place,” the
Coun has "‘rejec'ted the application of a [Commerce Clause] balancing test once a tax is
characterized as falling on exports.” TriBe, § 6-26, at 1164 n.26 (emphasis in original) (citiné

fBM, 517U.S. at 862). |
3. West Virginia’s Uncénstitutional Taxation of the Loading of Coal is

the Result of the Legislature’s Deliberate Expansion of Taxable
Activity under the Statute. '

It should not go unmentioned that the constituﬁona_l infirmity érising from thé terms of
the West Virginia statute results from. deliberate legislative action_ taken some 25 years ago,
when the State expanded the scope of taxable activities well beyond the severance of coal.

~The Tax Commissioner has long advocated that severance activities extend far past the
reméval of coal from the earth. Prior to 1980, the Business and Occupation Tax applicéble to the
severance of coal was imposed “[ulpon every person exercising the privilege of engagin.g or
confinuing within this. State in the business of severing, extracting, reducing to possession and -
producing for sale, préﬁt or commercial use. any natural resources products, the amount of such
tax to be equal to the value of the articles produced as shown by the gross proceeds derived frcﬁﬁ |
the sale théreof by the producer, except as otherwisé prov;'ded. .. W.Va, Code §11-13-2a
(1971). Under this statute, the Tax Commissioner unsuccessfully urged that the severance of
coal extended through its cleéning and pro_c’essing. This Court rejected that argument and held
that the severance of coal énded when the coal was reduced to posseésion on the ground. Seé_
Gilbert Imported Hardwoods v. Dailey, .1 67 W. Va. 587, 280 S.E.2d 260 (1981).

In 1980, perhaps in anticipation of this holding, the Legislature amended the portion of

the Business and Occupation Tax pertaining to coal severarice to include
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those values arising from the ordinary processing and preparing of such coal for
sale or commiercial use, where such processing and preparing are done by the _
producer of the coal. Ordinary processing and preparing of coal activities by the
producer thereof are considered an integral part of the production privilege and
include crushing washing, cleaning, drying, sorting, sizing, blending, loading for
shipment and the like applied in the ordinary mining of such products,

1980 W.Va. Acts, c.123, effective April 1, 1980 (emphasis added),
In 1985, the Busine'ss‘ and Occupation Tax applicable to coal mining was repealed and

replaced by the current tax. While “severing” or “severed” were defined generally to mean the

physical removal of natural resources from the earth or waters of this state by any means, see

W. Va. Code § 11-13A-2(b)(14),'° the Legislature specifically provided that certain treatment
processes, when applied by the mine owner or operator, “shall be considered as mining and part

of the privilege taxed.” W Va. Code § 11~13A-4(a). In the case of coal, “[c]leaning, breaking,

sizing, dust allayiﬁg, treating to prevent freezing and loading for shipment? were deemed to be

part of mining so that they could be taxed. W.Va. Code § 1 1~13_A-‘4(a)_(1) (emphésis added),

In 1992, the Tax Commissioner promulgated a regulation prolviding that, “[iln ﬂie case of
coal, the term “production of coal_” shaﬁ include all activities and values arising from the
severance or extraction of coal .and/or the ordinary processing activities including crushing,

rworking, cleaning, drying, sorting, sizing, dust allaying, loading Jor shipment and freeze-

treatment. - When any of the activities are performed, the value added to the coal shall be

considered gross value atfributable to the ownet of the coal taxable under the severance tax.”
W. Va. Code St. R. 110 § 13A-4.1.1 (1992) (emphasis added).
If the State had retained the delineation of severance announced by this Court in Gilbers

Imported Hardwoods, namely, that severance ended when coal was reduced to possession on the

" This definition currently appears at W. Va. Code § 1 1-13A-2(c)(11).
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ground a much different issue would have been presented in this case, at least 1nsofar as ana.lys1s
of the ta.x under the hteraI terms of the statute is concerned. All severance activities would have
been completed well before the coal was committed to a common carrier for export. As it is,
howe;fer, the State has deliberately extend.ed its deﬁnition of the taxa‘ble event ﬁlnderrthe terms of
-the statute, so that it applies to coal as it 1s committed to a common carrier for export By this
action the State has V1oIated the Import-Export Clause and incurred the obhgatlon to refund
severance taxes paid. | |
This-is_ not how it had to be. The Tax Commissioner asserts that the inclusion of
“whatever value is involved in Ioﬁdiné 'thé coal for shipment” is “merely a statutory reco gnitfon
of real-world reélity._” _Comm. Br. at 30. However, the -Legislature treats other natural reéourées
differently, and excludes loading for shipment (as well as other post-severance processing
operatiéns) not only from the subject of those taxes, but also their taxable value. Seé, e.g.
W. Va. Code § 11-13A-4(e) (“The privilege of severing and producing limestone and sandstone
by quarrying or mining shall end once the limestone or sandstone is severed from the earth.””);
W. Va. Code § 11-13 A-2(c)(6)(H) (“For hmestone or sandstone quarried or mined, gross value is
the value of such stone immediately upon severance from the carth.”); W, Va. Code § 11-13A-
 4(c) (“The privileges of severing and producing oil and natural gas shall not include any
conversion or refining process.”); W. Va. Code §11- ]3A -2(c)(11) (“*severing’ or ‘severed’ 011
and natural gas shall not 1ncIude any separation process of oil or natural gas commonly

~employed to obtaln marketable natural resource products”); ' W. Va. Code § 11—13A-2(c)(-6')(G)

23




' _(“Foi' natural gas, gross value is the value of the natural gas ai the wellhead immediately
~ preceding transpo'rtation and transmission.”).!! |
Neither the Tax Commissioner nor a single one of the amici addresses these disparities, |

which not o.nly highlight the fact that, unlike othér natural resources, the terms of the coal tax
statute do not tax the meie extraction -of coal; .they show that the Legislature intended to tax
much niore in ihe case of coal. Indeéc.i,'the: Lééisleiture abandéned its more limited tax in 1980.
Even assurriing arguendo that the Legislature had a “rational and necessary” i‘eason fqr treating
loading as part of mining activity (as amicus West Virginia Association of County Officials
argues), the fact remai'n‘sl that under the terms of the statute, the tax that is on the books simply is

not constitutional under the Import-Export Clause as regards exported coal.

B.  In Addition to Being Unconstitutional as Taxes on the Loading of Coal under
— the Literal Terms of the Statute, the Taxes are Unconstitutional because they
Accrue, in Operation and Effect, on the Sale of Coal in the Export Stream.

1. The Tax Commissioner is Bound by His Administrative Findings that
Liability for the Taxes Accrues at the Time of Sale, After the Coal is
in the Export Stream. I '

In his administrative decision, the Tax Commissioner found:

During the respective refund petition periods, the various Petitioners were
*engaged in the State of West Virginia in the business of severing and processing
coal and immediately placing that coal in the export stream fo purchasers in

. foreign countries,

#* L *
This Tribunal also finds that liaBility for the taxes in question accrues

under the statutory law, at the time of sale, in these cases, which is after the coal
has entered the continuous stream of export to foreign customers.

" Thus, amicus Municipal League’s fear that “if the coal Severance Tax were fo be found

unconstitutional, the extractors of oil and gas soon will be before this court with a like argument,” is
unfounded. ' ' :
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Inre U.S. Steel Mzmng Co., LLC and Consolidation Coal Company, et al. (Final Decision of the
Office of Hearings and Appeals, March 31, 2003), at 4.

The Tax Commissioner atteinpts to disown his findings, dismissing them as “careless
_draﬂihg.” Comm. Br. at 4. _Frankly, that is hard to beliéve, for in the next breath after the T.ax
Cominissioncr made those findings, he took pains in his decision to note that this case is a
“vitally important maff;:f.” Inre US. rSrée.l Mining Co., at 4. Moreover,_ the Tax Commissioner
made these findings on the basis of a compreheﬁsi_ve evidentiary hearing, as well as.extensiv‘é
briefs filed by the partieé that focused, in lafge part, on the “accrual” issue, which Was hardly a
peripheraf mattef. After considering the parties’ a:rgumenté, the Tax Cornﬁﬁssioner agreed with
Appelié,ﬁts and made the above findings, which are straightforward a;ld a:ré not at all
“coﬁfusing,” as amicus West Virginia Associﬁtion .of County Officials fries to portray them,'?

The Tax Gommiséion'er also claims that_he simply disavows the “reasohing employed” in
_his decision. Id. at 3. The Tax Cominissioner is not disavowing any “reasoning.” The reasoning
he employed to rule against Appellants was based on Michelin, a:ﬁd was set forth in thé “Issues
and Determinations” section of his decision, See Inre US Steel Mining Co,. at 5-7. Whét the
Tax Commissioner is attempting to disavow are his ﬁmfings regarding the accrual of the taxes,
whiéh were set forth in the “Facts” section of his decision. See id. at 3-4. As amicus West
Virginia Association of County Officials correctly points out, these ﬁndiﬁgs were “adopted by
the Circuit Court.” Appellants respectfully submit that this Court should not lightly toss aside

these findings simply because the Tax Commissioner now recognizes that his reliance on

 The Tax Commissioner disparages Appellants’® focus on the “accrual” of the taxes as a “curious
fixation.” Comm. Br. 20. The Tax Commissioner’s remark is itself puzzling, given that the crucial
Inquiry in this case is “whether at the time the tax accrued the [coal] was an export ....” Richfield Oil,
329 U.S, at 78 (emphasis added).
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Mzchelm is flawed and that hlS ﬁndmgs regardlng the accrual of the taﬁes mandate feversal of his
decision, and that of the circuit court, |
2. If this Court Cons1defs the Tax Commissioner’s Arguments
Regarding the Accrual of the Taxes, it Should Reject Them on the
Merits. ‘

If, however, this Court does consider f.he 'Tax_ Commissioner’s arguments regarding the
accrual of & the'taxes, it should reject them on the merits. As Appellants demonstrated in their
opening brief, the Tax Commissioner’s ﬁndlngs were correct See App. Br. at 11 19. Appellants‘
| have estabhshed ( 1) that the severance of coal creates what is merely a contmgent 11ab111ty, 2)
thet the Supreme Court’s cases “have emphasized that ‘a liability does not accrue as ;long as it
remains contingent’” (Unfted States v. Hughes Pfoperties, Inc., 476 .U.S. 593, 600 (1986),
quoting Brown v. Helvering, 291 U.S. 193, 200 (1934)), and (3) that actual tax liability arises

only updn the sale (or, in the absence of a sale, the comumercial use) of coal. As discussed below,

the Tax Commissioner’s and amici’s arguments in response do not have any merit.

a. The Sale of Coal, Rather than Severance, Gives Rise to
Llablhty for the Taxes,

A recurring theme in the Tax Comjfmssmner s brief is his assertion that “lzabzlzzy for the
severance tax arose at the time of severance, a]though the amount of the hablhty could not be
' accurately determmed until some time later, when the coal is we1ghed 7 Comm. Br. at 30
(empha31s in ongmal) The Tax Commissioner maintains that “[tihere is nothing contingent
about the accrual. of the severance tax liability once severance takes place. What remains
uncertain is the measurement of the liability.” 7d. Most of the amici echo this centention.

This argument is refuted by the Tax Department’s own pubhcatlon regarding the “Special

Tax” imposed under W. Va. Code § 22-3-32(a). See West Vlrglma St. Tax Dept Pub. TSD-382
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(Mar. 1999) (“Commonly Asked Quesfions- About the Special Tax on Cdal”). The Special Tax
is imposed in thé sa.n-le fashion as the other taxes in question, namely, hpon “every pers.on in
[West Virginia] engaging in the privilege of se{rering, éxtra,cting, reducing to possession or
producing coal for sale, profit or commercial use.” W, Va, Code § 22-3-32(a). Publication
TSD-382 unequivocally states (emphasis .added):

4, When does the special tax on coal accrue? ,
Answer:  Liability for payment of this tax accrues when the coal is sold
by the producer, or the coal is shipped for commercial use by the
producer.
Notably absent is any statement that “liability” accrues upon the mere severance of coal, Neither
the Tax Commissioner nor any of the amici offer any explanation as to how the Tax

Commissioner’s litigation position, that liability accrues upon severance, can be reconciled with

Publication TSD-382.

b. The Tax Commissioner’s Arguments Regarding the
Calculation of the Tax Base do not Support the Conclusion
that Liability Accrues Upon Severance. Indeed, the
Calculation of the Tax Base Confirms that the Taxes Accrue
Upon the Sale of Coal. |

In an attempt to show that the subject taxes accrue upon the sevérance, rather than the

sale of coal, the Tax Commissioner does precisely what he takes Appellants to task for

'supposedly'doing, and focuses on how the coal is valued for tax purposes. Specifically, the

Y Though Appellants do not rely exclusively on the point, it is of course true that the severance tax is
measured based on the sale of coal. The Tax Commissioner’s observation (Comm. Br. at 20) that the
taxable value is not the same as the contract price in non-F.O.B. mine sales, because outbound freight
charges are not taxed, migses the point. The sale price still provides the benchmark from which the
taxable value is ultimately derived. Also, Appellants note that one should not confuse the terms of sale
with the point at which the coal enters the export stream, as amicus West Virginia Association of County
Officials does. The coal enters the export stream at the same point — upon its loading for shipment —
regardless of the terms of sale. The terms of sale dictate when the sale is consummated, and since all
sales take place no earlier than the loading of coal (in most instances, the sales occur much farther into the

' : (continued . . .)
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Commissioner, and several amici, emphasize (1) tﬁat' the statute excludes from taxable vaiﬁe thé
freight charges from the loading facility to the port, and (2) that the statute provides for a basi.s
for valuing coal in the absence of a sale Putting aside the Tax Commissioner’s conflicting
positions regarding the significance of how the tax base is calculated, the Tax Commissioner’s
arguments faﬂ on the merits.

As’ fo the ﬁi’st point, tiie allowable deduction for outbound freighf does not change ;nhe
fact that the Legislature has taxed é value through and including the loading of coal for shipment,
which is the act that commits the coal to the stream of export and the zone of immunity under the
Import-Export Clause. Although the Tax Cdmmissioner claims at one point that the “value that
forms the tax base results from actions that occur prior to receipt of the coal” by the rail carrier
(Comm. Br. at 9), the Tax Commissioner later refutes his own contention, racknowledging that
the taxable value of coal includes “whatever valiie is involved in loading the coal for shipment.”
Comm, Br. at 30. Tndeed, the statute defines “gross value’ as the market value of the natural
resource product, in tﬁe immediate vicinity, where severed, determined after application of post
production processing generally applied by the industry to obtain commercially marketable or
usable natural resource products.” W. Va. Code § 11 13A-2(c)(6) (emphas1s added). In the case

of coal, such processing includes “loading for sh1pment ? Id § 11- 13A -4(a)(1). Thus, in

Kanawha Eagle with regard to the statutory deduction for outbound ﬂe1ght this Court was

careful to note that transportation “subsequent to” the initial loading of coal for shipment is not

- taxed. 609 S.E.2d at 883.

export stream, such as when the coal arrives at the port or crosses the ship’s rail), the imposition of the
taxes on the sale of coal violates the Import-Export Clause regardless of the terms of sale i in a particular
transaction. See App. Br. at 4-5, 18-19.

28



. In any event, the Ba.cking-out. o.‘f freight does not change the key fact that tax ligbility
arises only if there is a.sale of the coal or, in the absence of a sale, the cdal 18 commércially used
by the producer. In no case does tax liability arise upon the mere severance of coal. The- Tax
Commissioner argues to the contrary, relying' on W. Va. Code § 11-13A-2(c)(6)(C), which
provides\tha , “[iln the absence of a sale, gréss value éhall be the fair market value for natural
resources of similar grade and quality.” But contrary fo the Tax Commissioner’s assertion, this
provision does not contemplate that the alternate tax base shall apply any time Vthere is an aﬁsence
of a sale. The Tax Ccnmmissionel_~ has failed to consult his own regulations, which confirm that

aside from sales to a related party, the alternate basis for calculating thle taxable value of coal
applies onlj when coal is com'merc-ially used by the taxpayer. See W.Va. Code St. R, 110
| § 13A-2a,6. That regulation states: |
In a transaction involving related parties, or in the“absence of a sale where the
taxpayer produces the natural resource for consumption by the taxpayer in the
taxpayer’s business, gross value shall not be less than the fair market value for
‘natural resources of similar grade and quality. . ..
Id. The fact that there is no provision iﬁ_the regulations for calculating a tax base _ by any
“method .—— if severed coél'is neither sold nor commercially used, conﬁrlﬁs that the severance of
coal merely breates a contingent liability. Actual liability (and the concomitant. calculation of a -
tax base) occur only if a sale or commercial use of the coal takes piace. |
The Tax Department’é. publication on the Severahce Tax, TSD-210, which the Tax
Commissioner also ignores_, ﬁlrthér proves the point. The Tax Department’s explanation of the

tax base states, in its entirety:

Q5.  What is the tax base for the severance tax on coal?

Severance tax is imposed on the “gross value” of the coal. “Gross value”
is determined by the sale price of the coal less freight expenses incwrred in
transporting the coal to a customer, if the transportation is performed by a
common carrier. Freight expenses are also deductible when performed by the
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taxpayer, if the charges are separately stated on the invoice, Freight expenses
related to the transporting of coal from a mine to g processing area are not
~ deductible. Only outgoing freight charges incurred in shipping coal to a customer
are exempt, - ' '

State and federal taxes, royalties, sales commissions, or any other expense,
such as black lung excise faxes or reclamation fees, may not be deducted in
determining the “gross value” subject to severance tax.

In transactions involving related parties, gross value can never be less

- than the fair market value of the coal of similar grade and quality. In situations

where coal is consumed or used by the severer or processor, the gross value is the
fair market value of coal of similar grade and quality. '

West .Virgim'a St. Tax Dept; Pub. TSD-210 (Jan. 2005) (emphasis added).

Publicaﬁon TSD-210 thus confirms what thé Tax Départment’s regulations providé, ie.,
that a tax basé is calculdted only in the following scénari_os: (1) the sale of coal, (2) transactions
i_nvolving related parties, and (3) situations where coal is consumed or used by the severer or
proc.essor. Notabiy absent from_ Publication TSD-210 is any statement that '4 tax bése will be
- calculated g7 dll if coal is severed but netther sold nor commercially ;;ed. The fact that there is

no provision for calculatioﬁ of a tax base absént a sale (w]iether to related or unrelated parties) or
coﬁmercial use of .the coal by the producer is not some happenstance.' Rather, it reflects the -
' operation of the statutes and regulations, under which no tax liability of any amount arises absent
‘asale or commercial use of the coal. The Tax Coxmﬁissioncr’s bald assertion that liability would
exist in such circums’;anggs, _and would just be “more difficult” to .determine (.Comm. Br. at 31),
is simply wrong,'* |
In smn; it is ﬁo mere coincidence that Tax Department Pubiica’;ion TSD~382. states that

that “[1]iability for payment of this .tax accrues when the coal is sold by the producer, or the coal

¥ dmicus West Virginia Association of County Officials notes that the statute reflects State policy to tax .
coal that is severed for sale, profit or commercial use, but not coal that is severed for non-commercial
purposes. The key point, bowever, is that coal severed for sale, profit or commercial use still is only
poteniially subject to tax upon its severance. It is actually subject to tax only if the intended sale or
commercial use in fact takes place. :
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is shippt_f:d for commercial .use by the producer,” while Tax Deparﬁn’ent Publication .TSD-210
provides for the calculation of g tax base only in instances in which coal 1s sold or commercially
used by the produéer. Contrary to the érguinents by tile Tax Comr_niésioner and amici that the
severance of coal gives rise to liability while the sale 6nly determines the tax Base, it is the sale
which both gives rise to liability and determines the tax base. In instances where there is no sale
but the coal is commercially used by fhé producéf, it is the commercial uée that both gives rise to
liability and determines the tax base.!® And if there is neither a sale nor the commercial use of
the coal By the producer, there is 1o liaﬁility and no detenninat_ion of a tax base, the severan cer of

the coal notwithstanding.'6

Citi}lg to no éuthority, the Tax Commissioner asserts. that if a rail or barge cafrymg
severed coal out of West Virginia derailed or sank, and the sale wés never consummated because
the coal never reached the port -(the Tax Commissioner’s assumption Being that the terms of -sale
were F.O.B. Terminal or F.O.B. Vessel, rather than F.0.B. Mine), “the Stéte.would be entirely
correct in demanding that severance tax be paid with respect to that coal.” Comm. Br. at 19. To
the contrary, if the Commissioner tried to collect the tax on such coal, the asséssment would be

successtully challenged on the basis of the aforementioned Tax Department regulations. 17

** All of Appellants® exported coal is sold rather than commercially used. A.R. 605, 715, 816.

' The last scenario is not a merc hypothetical. See, e.g., Adm. Dec. 86-1-B (W. Va. St. Tax Dept.),
available at 1986 WI, 221126 (involving situation where severed coal was determined to be unmarketable
and thus was neither sold nor commefcially used by the coal producer; Tax Department held that no
Business & Occupation Tax was incurred); W. Va. Tax. Dec. 85-110 B (W. Va. Off Hrg. App)),
available at 1996 WL 473674 (same). See also, App. Br. at 15.

Tt is, of course, possible that following an accident of the sort described by the Tax Commissioner, tax
would be owed, but only because the coal was retrieved and sold or commercially used. Such retrieval
and sale is entirely possible. For cxample, last year near Topeka, Kansas, coal spilled into a creek
following a train derailment and was recovered and sold to a salvage company, which, in turn, sold the
coal to small utilities companies and steel mills able to use dirty coal. See Cause of Derailment Stil]
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Indeed, in tﬁe two Business & OccuPation_Tax decisions diséuss__ed sz{vm .16, tﬁe West

| Virginia Tax Department, based on regulations siml'l.ar to the current severance tax regulations,
ruled in favor of téxpayers who challenged the assessment of tax on coal that Was severed but,

due to its high ash and moisture content, was neither salable nor suited for commercial use. In

holding that no tax liability was incurred, the Tax Department relied upon regulations that

provided:

(®) A person who produces natural resource products and does not make sale
of the same but uses or consumes said resources in his business shall report the
value of such resources under the applicable production classification on fhe
business and occupation tax return. In determining the value of the natural
resource products, the taxpayer must adhere to § 2 of these rules and regulations.

(0  Where the relationship between the producer of the natural resource

e

these rules and regulations.
W. Va, Tax. Dec. 85-110 B, 1996 WL 473674, at 4 (quoting W. Va. Leg. Reg. (BOT) 1.1-10,
Series XIII § 2a.01(a) and § 2a.01(b), pp. 56); Sée also Adm. Dec. 86-1-B, 1986 WL 221126, at

*3 (same). Summarizing these provisions, the Tax Department stated:

Petitioner’s 8,611.25 tons of coal do not fall within either exception. The

auditor’s work papers insinuate that the coal was consumed within Petitioner’s
business. The evidence is to the confrary. : o -

Since there was no sale of the coal, this tonnage cannot be taxed.
W. Va. Tax. Dec. 85-110 B, 1996 WL, 473674, at *5; Adm. Dec. 86-1-B, 1986 WL 221126, at

*4_
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Although the Tax Comm1s51oner charactenzes the B&O T ax provisions’ lack of a
valuatlon method for coal that was neither sold nor commerelally used as an “over31ght ” which
the Legislature wished to cure when it enacted the current taxes, he once agam cites no authority
for his assemon. The two B&O Tax decisions did not suggest anything of the kind, and indeed,
as demonstrated above, the current regulatione, like the B&O Tax regulations, do not provide a

valuation method for coal that is severed but neither sold nor commercially used.

c. The Tax Commissioner’s Reliance on Cases and Statutes
Involving Other States’ Taxes is Misplaced.

Ignormg his own depa,rtment s publications and regulations regarding the very taxes in
question, the Tax Commissioner relies upon cases and statutes iﬁvolving- other States’ taxes to
argue that other States have 1mposed taxes on the privilege of severing natura} resources that are
merely calculated based on sale. See Tax Comm. Br. at 15 17. But none of the cases cited by
the Tax Commissioner involved detennination of when the taxes accrue, which is the pertinent
inquiry under Richfield Oil. |

For example the Tax Cornmlssmner relies extensively on a South Dakota case,
Homestake Mining Co. v. Johnson 374 N.w.2d 357 (8. D. 1985), which involved various State
constitutional. challenges . as well as a challenge under the Commerce Clause of | the
U.S. Constitution, but not one under the ‘Ilmport-Export Clause. In Homestake Mining, the South
Dakota Supreme Coulrt evaluated whethef the “opereting incidence” of the tax, Le., severance of
precious metals, had a sufficient nexus to South Dakota so as to permit the state to levy tﬁe tax.
Id. at 363-65. As Appellants_ demonstrated in their opening brief, the concept of the “operating
incidence” of a tax involves “the question [of] whether the State has exerted its power in proper
proportion to appellant’s activities within the State and to appellaﬁt’s cohsequent enjoyment of

the opportunities and protections which the State has afforded.” Commonwealth Edison,
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453 U.S. at 625 (citations omitted). In contrast, the pertinent inquiry under the Import-Export
Clause is “whether at the time the tax accrued the [coal] was an export , . . .” Rz‘chﬁéld Oil,

329US. at 78. Like the U.S. Supreme Court in Commonwealth Edison, the South Dakota

* Supreme Court in Homestake Mining had no cause to analyze the timing of the “accrual” of the

tax, and its holding that the operating incidence of the tax was on severance sheds no light on the
issue faci'ng this Court.!*

The Tax Commissioner’s reliance on a Louisiana case, Rojo Oil Co., Inc, v. McNamara,

547 80.2d 1096 (La. Aj;)p. 1 Cir. 1989), is similarly misplaced. There, the Louisiana Court of

Appeals fdund that the tax in question was on the privilége of severing because the taxes were to
be paid and valued at the tiﬁe of severance, and tﬁe taxable event ended at severancé. 547 So.'2d
at 1097, Here, by contrast, the taxes are _-ﬁaia and valued at the time of sale,_ and,' as discussed
supra, thelt_axa,ble event, even under a literal reading of the statute, is not oﬁ_ mere severance.

The Tax Commissioner also cites a New Mexico statute, though without any actual

~explanation. But even a cursory examination of that statute reveals that it undercuts the Tax

Commissioner’s position. The New Mexico statute provided that in the case of natural resources.

other than coal, “the “taxable incident’ is the severance, . . . .,” while in the case of coal, the

-statute provided that é‘the taxable event is the sale.” Compare N.M. Stat, Ann, § 7-26-6 with’

N.M. Stat. Ann § 7-26-4. Thus, the New Mexico statute only serves to highlight the similar

dichotomy in West Virginia’s statutes between the State’s treatment of coal and its treatment of

¥ Homestake Mining also relied on the fact that the legislature labeled the tax as a severance tax, noting
that while it did not determine the nature of a tax, it did provide some evidence of legislative intent.
374 U.S. at 362, However, as discussed supra, West Virginia’s T egislature clearly did not intend to tax
the mere severance of coal.
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other natural resources. While the Legislature has taxed merely the severance of the latter, it

clearly has not done so with regard to coal,

ITIL - The Taxes in Question are Unconstitutionial as:-:Applied to Exported Coal Even
Under Michelin. '

A, The Taxes Undermine the Federal Government’s Ability to Speak with One
Voice in Matters of Foreign Commerce. : :

The Tax Commissioner malntalns that the taxes poee no impediment to the federel
govermnent’s ability to speak with one voice in matters of foreign commerce becauee (1) the
severance taxes do not affect the price that foreign buyers will pay for West Virginia coal, and
thus 'pose no risk of foreign retaliat.ion, and (2) they are nondiscriminatory, z'.e.,.they do not
- single out exported coal. See Comm. Br. at 37-40. Neither contention has merit.

The Tax Commissioner’s first argument that if there is no risk of foreign retaliation,

there can be no Impa:lrment of Michelin’s “one voice” prong, is squarely undercut by one of the

cases upon which the Tax Commissioner relies most heavily, Container Corp. of America v.

Franchise Tax Board, 463 U.S. 159 (1983). In that foreign Commerce Clause case, the Supreme
Court recognized that “fa] state tax may, of course, have foreign pohcy implications other than
the threat of retahatlon.” Id. at 195,

In their opening brief, Appeliants cited two Import-Export Clause decisions (decrded pre-
IBM) in wlnch the courts recognized that where as here, a State’s taxation of exported goods
adversely 1rnpacts the level of U.S. exports, Mzckelm s ﬁrst _prong is satisfied, regardless of

whether there is the possibility of forergn retahation See V}:rgmza Indonesia, 910 8 W 2d at 915

- (tax implicated first Mchelm prong because Indonesia “mlght turn to other countries for its

imported goods or might engage in retaliatory taxation of its own exports destined for the United

‘ States) (emphasis added); Louisiana Land & Exp!omtion Co. v. Pilot Petroleum Corp., 900 F.2d -
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816, 821 (5th Cir.) (relying on the fact that Alabama’s taxation of oil sold for expoft “adversely
"affect[ed] United States’ foreign commerce with respect to this very important conimodity”
because it would discourage foreign parties from using U.S. ports to transport fuel into foreign
countries), cert. denied, 498 U.S. 897 (1990).1%

The Tax Commissioner does not take issue with the analysis in either Virgz‘nid Indonesia
or Louisiana Land, nor does he dispute any aspect of the testimony and written report by
Appellants’ expert wifness, Dr. Robert L. Sansom (discussed in App. Br. at 37-39), which
confirms that although the West Virginia taxes do not increase the price of exported coal, they
nevertheless adversely affect U.S. competitiveness and the Jevel of U.S. coal exports to a
significant degree, Instead, the Tax Commissioner merely argues that

[tthe cases cited by Taxpayers for the proposition that foreign policy is mmplicated

by a state’s tax which might decrease the price competitiveness of its exported

products are not applicable to this case, because all of the cases cited by

Taxpayers involve taxes imposed on goods as they were in the stream of export

commerce. The coal at issue in this case is not in the stream of export commerce

when the severance taxes apply. '

Comm. Br. at 40-41. If this Court agrees with Appellants that the subject taxes do, in fact, fall
on the coal while it is in the cxport stream, there can be no qﬁestion that there is ample basis
upon which to find in Appellants’ favor, even if the Court were to apply Michelin rather than

Richfield Oil, given that neither the Tax Commissioner nor any of the amici even attempts to

rebut the reasoning of the Texas Supreme Court and the Fifth Circuit.

¥ The Tax Commissioner asserts that eliminating the taxes in question and thereby boosting the
competitiveness of U.S. coal ‘intemationally could invite retaliation from Australia or China, whose

irrelevant. In Louisiana Land, the court recognized that abatement of the tax on oil would resuli in
greater shipments from the United States, and presumably less from other couniries, but the court still
found that the tax impaired Michelin’s first prong. The same conclusion must be drawn here,

*® As Dr. Sansom noted, West Virginia coal accounts for approximately 40% of U.S. coal exports. See
Tr. 112, . - :
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The Tax Commlssmner nonetheless argues that nondiscriminatory taxes such as West
V1rg1n1a 8, by definition, cannot impair the federal government’s ab1hty to speak with one voice
in matters of forelgn commerce. Like ‘the circuit court, the Tax Commtssmner bases tlns
assernon ona statement m Michelin. See Comm Br. at 38. However, as Appellants pointed out
(sce App Br. at 35), Michelin referred only to nondlscrnmnatory taxes “1mposed on 11nported
goods that are no longer in import transzz” and quahﬁed its statement by noting that “such
nond1scr1m1natory property taxation” has no impact on the federal government’s excluswe
regulation of foretgn commerce, 423 U.S, at 286 (emphasts added). The Tax Commissioner’s
failure to heed this 1mportant qualification results in his reliance on a case, Saudz Refining, Inc. v.
Director of Revenue 715 A.2d 89 (Del. Super. Ct. 1998), whose analysis undercuts his
argument. For in Saudi Reﬁning, the court found that a nondiscriminatory gross receipts tax dld
not violate the'Import-Export Clause pre01se1y because it was “not directed at 1mported goods
still in transit.” Jd. at 91 (emphasis added).

"In addition, -_ the Tax Commissioner ignores the fact that both Virginia Indonesia and
Louisiana Land, on the strength’ of the aforementioned qualification in Mchelt'n, invalidated
nondiscriminatory taxes as applied to exports because the taxes were imposed on goods in. the

export stream. In Virginia Indonesia the Texas Supreme Court recognized that “by explicitly

articulating an exception for in-transit goods, Michelin appears to preserve bright-line i 1rnmun1ty

for goods in the stream of export.” 910 S.W.2d at 911 & n.3 (citations omitted). Similarly, in
Louisiana Land, the Fifth Circuit explained that “the United States Government must speak with
one voice when regulating commercial relations with foreign governments. To permit any and
overy state to impose a direct tax on goods in the export stream would circumvent this

objective.” 900 F.2d at 821 (citation omitted).
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Once again, in view of the fact that neither the Tax Commissioner nor any of rhe amici
even._ attempt to rebut the reasoning of the Texas Supreme Court and the Fifth Circuit in this
regard, if this Court agrees with Appellants that the subject taxes do, in fact, fall on the coal
while it is in the exporr stream, the Court .should find in the Appellants’ fax}or, even if it were to
apply Michelin.

B. The Taxes Have the Potential to Undermine Harmony Among the States.

The Tax Comm1ss1oner argues that the subject taxes do not undermine harmony among -

the States because Commonwealrh Edison upheld Montana’s severance tax against a Commerce
Clause challenge, and Washington Stevedoring applied the four-part Commerce Clause test to
analyze Michelin’s “State Harmony” prong under the Import-Export Clause. Comm. Br. at 41,

The Tax Comm1ssroner S assertion that Commonwealth Edison addressed a “State

He:rrnony argument similar to that of Appellants is incorrect. Commonwealth Edison observed

that “[t]he very purpose of the Commerce Clause was to create an area of free trade among the
several States,” but réjected the notion that this g1ves residents of one State a nght to
“reasonable” prices to resources located i in another State 453 U.S. at 619. Here, Appeliants do

not contend that the Import-Export Clause’s State Harmony prong is implicated becanse West

Virginia’s taxes raise the prices that residents of neighboring States must pay for West Virginia.

coal. To the contrary, there is no dispute that the €xport taxes do not raise the pnce of the coal.
What is important, however, is that it is also undisputed that the taxes nevertheless adversely
affect the amount of coal that is shipped through neighboring States. This effect of West
.Virgim'a’s taxes goes to the very purpose of “creat[ing] an area of free trade among the several
States” (id.) because tne taxes diminish such trade insofar as they reduce the emount of coal

shipped through neighboring States. While the tax in Montana did not impact interstate
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commerce ij:.self (it only é.ffected the price that individual purchasers would pay for the c.oal),
West.Virgin'ia’s taxation of exported coal indisputably decreases the level of commerce itsel_f. |

The Tax Commissioner ié also incorrecf in asserting that Appellants’ State Harmony
argument somehow conflicts with their statement that they “do notl contend that West Virginia is
- absolutely forbidden frqm imposing taxes -on coal to recoup expenses for services rendered.”
App. Br. at 40, Although the Tax Commissioner asserts ;rhat Appellants’ State Harmény
argument “demands, precisely that West Virginia may not impose any tax that increases fhe pric_g
of West Virginia ¢oal” (Comm. Br. at 43) (emphasis in original), that plai.nly is not the case.
West 'Virginia’s taxes can and do result in price increases for West Virginia coﬁl soid
domestica[bz, which acc_oﬁnts for 80% -or ‘more of all Weét Virginié coal 1:)1‘(3:(.iuction.2.1
Api)ellants do not contend that West Virginia cénnot impose the severance taxes on domeétic
sales.

Moreover, the Tax 'Cominissioner’s assertion is not even accurate as to export sales of
-coal. The Tax Commissioner argues that “ta]ny and all taxation imposed in any manner on a
coal prcﬁducer or the act of producing coal, or even the property taxes on the coal before it is
severed, Will ‘have a direct and identifiable impact on whether West Virginié coal producers are
ablé to sell coal in the.world market.” Comm. Br. at 43 -(quoting App. Br. at 39). Perhaps so, but
~ again, Appellants do not contend that West Virginia cannot impose severance taxes on coal if the

taxes are imposed in such a manner that they do not acerue when the coal is in the export stream.

! See App. Br. at 3 n.2 (citing Dr. Sansom’s report, A.R. 585). As Dr. Sansom noted, ualike in export
transactions, the severance tax is “frequently” passed on to customers in domestic coal contracts “because
the domestic coal price isn’t set by the world coal market,” where U.S. coal exporters lack the market
power o pass on the tax. Tr. 117; see also, AR. 551. ‘
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Thus, West'Virginia mej}"‘i'ﬁdeed recc')up its expenses not only on the 80 % of severed coal
that is sold dome.sﬁcall.y, but also on exported coal prowded that with respect to the Iatter the
State enacts a tax that comports w1th constitutional requirements under the Import—EXport
_Clause and does not tax coal whilé in the process. of exportation, As enacted however the taxes
fall on coal in the export stream. They are therefore mvahd regardless of whether they are
analyzed under Richfield Oil or Mzchelm for as the courts conﬁrmed in Virginia Indonesia and

Louisiana Land with whose analysis the Tax Commrssmner does not take 1ssue, taxes on goods

-in the export stream violate Michelin’s first prong. A violation of Michelin’s first prong is

1ndependenﬂy sufficient to 1nvahdate the taxes as apphed fo exported coal, even if this Court was

to conclude that the taxes do not implicate Michelin’s State Harmony prong.
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CONCLUSION
The taxes in questxon fall on coal in the stream of export and are therefore '
unconstitutional as applied to Appellants -coal exports under both Richfield Oil and Mzchehn

‘The cnrcm_t court’s decision should be reversed.
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