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~ IN THE SUPREME COURT OF APPEALS
OF WEST VIRGINIA
CHARLESTON

VALLEY WATER & 'SEW.ER SERVICES, INC.,
Appellant,
V. : | No. 33899

PUBLIC SERVICE COMMISSION OF WEST VIRGINIA
AND DEERWOOD HOMEOWNERS ASSOCIATION,

Appellees.

INITIAL BRIEF OF THE PUBLIC
SERVICE COMMISSION OF WEST VIRGINIA
: FOR THE ENTRY OF ITS ORDERS

"OF SEPTEMBER 28, AND OCTOBER 30, 2007,
IN CASE N0. 07-0448-W-42T-CN

TO THE HONORABLE JUSTICES OF THE SUPREME COURT OF APPEALS OF
WEST VIRGINIA:

The Appellee, the Public Service Commission of West Virginia ("Commission” or
“PSC”), hereby submits for filing with this Honorable Court this Initial Brief for the entry

of its Orders of September 28, and October 30, 2007, in Case No. 0740448—W-42T-CN.




STATEMENT OF THE CASE

On March 21, 2007, Valley Water & Sewer Serﬁces, Inc., (Valley), filed a Rule 42T
~application to increase its rates and charges for providing current waier service unrelated to
the project. The proposed non-project rate increase is 57.6%. Iﬁ this case, Valley also filed
an application for a certificate of convenience and necessity to construct a new water storage

tank to serve its approximately eighty-four (84) customers in Berkeley County pursuant to

West Virginia Code §24-2-11. The certificéte application proposed an additional
project-related rate increase of approximately 32.6%. This increase is over and above the.
non-project rate. increase of 57.6%. Valley estimated that construction will cost approxi-
mately $250,000 for the new tank. Valley proposed that the construction will be financed
with a bank loan,

In Case No. 0 1-1343-W-C, Valley was ordered to file for a certificate of 'conv_enienc.:e
and necessity té build the tank prior to June 1, 2004, under the terms of the settlement of the
first coinplaint case. Valley adﬁlitted that it did not comply with the settlement agreement
in the first complaint case. Valley justified the failure because it believed that the
then-current President of the Association told him that the Deerwpod Homeowners
Association, Inc. (Association) could live with the leaking tank as long as the rates were not
increased. (Tr. 33, 38 ). In the above-stated complaint, Valley never petitioned the
Commission to obtain an exiension of time to build the tank in order to not violate the

settlement agreement.




In Case No. 06-0508-W-C, the Association filed a second complaint. Valley was
ordered again to file a certificate of convenience and necessity to replace its water tank which
led to the current general rate case and certificate case. (Tr. 10).

By its Notice of Fiiing Order entered on March 29, 2007, the Commission ordered
- Valley to give notice of the increased non-project rates and the certificate filing with the
additional increased project rates to construct the new water storage tank to serve the
- Deerwood Subdivision in Berkeley County, by publishing a copy of the Noticé of F.illing
once in a newspaper, duly qualified by the Sec.retary of State, published and of general
circulation in Berkeley County, making due return to the Commission of proper certification
of publication immediately thereafter. The Notice provided that anyone desiring to protest
or intervene should file a written protest or notice Aof intervention within thirty (30) days
following the date of publication, _l_mléss otherwise modified by Commission Order. The
Notice of Filing Order warned that failure to timely protest or intervene could affect a
protestant’s or intervenor’s right to protest aspects of the certificate case, including any
associated rate incfeases, or to participate in future proceedings. The Noticé also stated that
all protests or requests to intervene should briefly indicate the reason for the protest or
intervention. Requests to intervene also had to comply with the Commission’s rules on

intervention set forth in the Commission’s Rules of Practice and Procedure (2004), 150

C.S.R. 1 (Procedural Rules). Finally, the Order stated that, if no protests were received

within the thirty-day period, the Commission could waive formal hearing and grant the




application based on the evidence submitted with the application .ar.xd the Commission’s
reﬁziew thereof.

On April 10, 200_7, Valley filed a letter certifying that the Certi—ﬁcate of Po’st_ing,
Publication, and Separate Méiling of Notice to iis Customers to comply with the notice
requirements in the Commission’s Rules for the Construction and Filing of Tariffs (2002),
150 C.S.R. § 2 (Tariff Rules)

On Aprii 13,2007, Staff Attorney Ronald E. Robertson, Jr., filed the Initial Joint Staff
Memorandum stating that the Commission Staffwas _reviewing the non-project rate case and
the ceﬁiﬁcate project case and would file a final reqommendation upon completion of the
review., |

| On April 24,2007, the Commi.ssion éuspended the use of the non-project related rates
and charges until August 30, 2007; referred fhe prbceeding to the Division of Administrative
Law Judges (ALJ) with a decision due date of on or before July 17,2007, on the issue of the |
non-project reléted rates, and a decision due date of on or before October 17, 2007, on the
application for a certificate of convenience and necessity;-and directed Commission Staff to
file its report regarding the non-project related rates on or before May 29, 2007,

On May 10, 2007, Valley filed the affidavit of publication evidencing that the Notice
of Filing had been published on April 6 and 13, 2007, in The Journal, a newspaper of general
circulation in. Berkeley Countj? to comply with West Virginia Code §24-2-11. There were

no protests filed.




On May 29, 2007, Staff filed its Final Non-Project .Staff Report recommending a
17.4% across-the-board increase to Valley’s current rates and approval for a 9.16% rate of
return.
By Procedural Order issued on June 11, 2007 by the ALJ, the matter was set for
hearing on July 11, 2007 , In Martinsburg, West Virginia, for the purpose of addressing both
the non-pfoject-related rate increase and the project-related rates increase. Valley was
directed to publish a Notice of Hearing, once a.week for two consecutive Weeks, and to
provide the afﬁdaﬁrit of publication to thé Commission at the hearing. Staff was already
directed to file its report-regarding the project-related rates on or before June 21, 2007.
On Juﬁe 15,2007, Valley filed a Motion to toll the statutory decision deadline and to
extend the ALI’s decision due date. |
By Commission Order dated June 26, 2007, the Commission tolled the statutory
period.f(')r thirty-two (32) days, from August 30, 20.07, until October 1, 2007 and extended
the ALJ’s decision due date for thirty (30) days, from July 17, 2007, until August 16, 2007.
On July 9, 2007, the Association petitioned to intervene in the proceeding. By
Procedural Order issued July 10, 2007, the Association was granted party status By the ALJ.
On July 9, 2007, Staff filed a Further Final Non-Project Staff Report recommending
18.7% across-the-board ‘increase to Valley's per book rates and Staffs non-project
recommended rates would generate anet operating income of $6,994, a cash flow surplus of

$817 and provide a 9.15% rate of return.




On Jﬁly 10, 2007, 4Staff filed its Final Project Staff’ Report recommending aﬁ'
additional 43.8% across—the-board increase to Valley's perrbook rates for constructing the
new tank and Staff’s project recommended rates would generate a net operating income of
$24,8644, a cash flow surplus of $8,170 and provide a 8.54% rate of retﬁm. Staff furthef
recommended that: 1) Valley certificate appiication to construct the new water storage tank
be approved subject to receiving a construction permit from the West Virginia Health
Department; 2) the bank loan from the City National Bank in the amount of $220,000 at an
initial interest rate of 8% for a period of ten (10) years be approved; and'3) Valley explore
the poésibility of transferring its system to another utility, i.e. Berkeley County Public Service
Watef District. . |

On July 10, 2007, Vélley publisﬁed the Notice of the July 1 1; 2007, Pubiic Hearing
in The Journal, a newspaper published and generally circulated in Berkeley County, West
Virginia, that described the new tank project and stated Valley’s combined non-proj ect and
project requested rates. |

* OnlJuly 11, 2007, the hearing was held as schedﬁled in Martinsburg, West Virginia.
E. Dandridge McDonald, Esquire, appeared on behalf ef Valley. Kenneth J. Ford, Esquire,
_. appeared on behalf of the A.ss'ociation. Ronald E. Robertson, Jr., Esquire, appeared on behalf
of .Commission Staff, | |

On July 17, 2007, a iranscript of the July 11, 2007, hearing, consisting of 182 pages
of testimony and 9 exhibits were filed.

On August 18, 2007, the ALJ issued a Recommended Decision that:
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. adoeted- a Corﬁmissiomapproved rate of return for a similar water utility as an
ade’quate’ method of establishing a rate of return for Valley given its small numlaer of
customers. The rate of return in this should be the same as approved by the Commission for
the Beckley Water Company in Case No. 06- 0373 W-42T, which was 8.84%;

. the rate case expense allowed by Commission Staff $10,000 over a five (5) period or
$2, 000 per year 1s reasonable and should be used to develop rates in this case. Valley was
requested rate case expense of $40, 389 over three (3) years or $13,463 per year. Valley s
efforts to collect expenses which were not incurred for this case and which were not part of
the test year must be rejected;

. given all the circumstances, it is not reasonable for the Commission to attempt to force
the stockholder of Valley to make a major infusion of equity capital in Valley and approved
the tank ﬁnencing and 100% recovery of the cost of ﬁnancing from the ratepayers:

. rejected to place into rate 'base money lhat Valley owes to S.nyder Environmental
- Services (SES), an affiliate of Valley, for O&M services because to place the debt into rate
base would be improper rate making. The ALJ stated that it would create an added burden
upon ratepayers which would never go away and old services do not depreciate;

. did not ignore the legitimate operational debt owed by Valley to SES and approyed
a surcharge lo be added to the tariff which spreads the debt owed to SES for O&M services
overa period of twenty-five (25) vears;

. E'clenied the Assoeiation any discount on rates based simply on Valley’s failure to

construct the new tank in a more timely fashion;




N o 'granfed the certificate and approved the need of the project to construét the ﬁew water
storage tank subject to receiving a construcfion permit from the -Wes‘t Virginia Health
Department; |

. approved the proﬁosed ﬁnanciﬁg ofa bank loan of $2.20,000 with an interest rate of
8% for ten years as reasonable;

. approved the pre-project rates atfached:as Appendix A as reasonable, just, based
primarily on the cost of providing service and should be approved for all. service rendered
after'thrj: suspension period

. approVed the post-project rates attached as Appendix B as reasonablc, juét, based
priin_arily on the cost of providing service and should be approved for all service rendered
after the substantial compl'eﬁbn of the project; and |

. required Valley to expiore.the possibility of transferring its system to another utility
given all the circumstances of this casé, including.the v-ery high rates and small customer
base.

- On August 31, 2007, Staff filed exceptions to the ALJ’s August 18, 2007, Recom-
mended Decision stating that Conclusions of Law No. 3-Financing tlﬁe Tank should not be
paid 100% by the ratepayers, and Nos. 5 and 6-Surcharge to Repay Valley’s Debt Owed to
SES should not be approved over a period of twenty-five (25) years.

On September 10, 2007, Valley filed a response to Staff’s cxceptions stating that
Conclusions of Law Nos. 3, 5, and 6 were é.orrect. In its response, the Utility requested that

the Commission alter the Administrative Law Judge’s (ALJ) decision to disallow $40,389




in legal and accountiﬁg expenses incurred in Case No. 06-0508-S-C and the present case.
Valley again requested that these cﬁpenses be amortized over a period of three years (3) at
' $13;463 per vear,

In its September '28,-2007, Ordér, the Commission: 1) adopted the ALT’s Re_cofn—
mended Decision conclﬁsion of law 3- Financing the Tank which required the ratei)ayers to
pay for 100% of the.tank financing; 2) did not adopt conclusions 6f law 5 and 6-Surcharge
to Repay Valley’ S Debi Ow.ed to SES of the ALJ’s Recommended Decision because the debt
sought to be recovered by the surcharge was debt incurred outside of the historical test year;
therefore, should not be indluded in determiniﬁg rates and charges in the present case; 3)
denied Valley’s exception concerning recovery of attorney and accounting expenses because

| Valley provided no compelling argument to overturn or alter the ALJ’s Recommended
Decision on this issue; 4) required Staff to file a petition with the Commission requesting a
general investigation of Valley. Staff may include in its petition the issues Staff deems
appropriate; hoWever, at a minimum, the petition should inbi’ude arequest fo investigate the
long-term viability of Valley, its relationship to Snyder Environmental Services, Inc., the
opportunities and alternatives for the transfer of ownership, and whether receivership is
appropriate; and 5) required Valley to file quarterly status reports in this case, beginning on
October 15,2007, regarding the status of the possible sale of Valley to another utility in the
areé.

On October 9, 2007, Valley filed a Petition for Reéonsideration for the Commission

to reconsider its rulings on three (3) issues: 1) the disallowance of a surcharge to recoup

s T




expenses from SES incurred by Valley pI‘lOI‘ to the test year 2) the requirement of the

Commission’s Staff to request a general investigation into Valley, and 3) the uphoidmg of

the ALY’s Recommended Decision concerning recoupment of only $10,000 over five (5)

years rate case/accounueg and legal expenses for thls case and Case No. 06- 0508 S-C.

On October 13, 2007 Staff filed a Response to Valley’s Petition for Rec0n31derat10n
concurrlng with September 28, 2007 Commission Fmal Order,

On October 30, 2007, the Commission' Ofder upheld ite earlier September 28, 2007,
Order, except that Conclusion of Law Number 4 and the fifth ordering paragraph are stricken
th_erefrom. To be clear, the fifth ordering paragraph of the September 28, 2607 lOrder, which
is stricken pursuant to this Order, stated as follows:

ITIS FURTHER ORDERED that Staff shall file a petition with the -
Commission requesting a general investigation into the viability of the Utility. The -
petition shall be consistent with the directive given to Staff in the Discussion and
Conclusion of Law sections of this Order.

On November 28,"2007, the Petitioner filed its Petition for Appeal of the Commis-
sion’s September 28,_ and October 30, 2007, Orders which was docketed as No. 073622. On

April 2, 2008, this Honorable Court issued an order that granted Valley’s Petition for Appeal.

ASSIGNMENT OF ERROR

THE PUBLIC SERVICE COMMISSION ERRED AND EXCEEDED ITS
STATUTORY AUTHORITY BY DENYING A SURCHARGE FOR THE
DEBT OWED BY VALLEY TO SES AND REFUSED TO AWARD
HIGHER RATE CASE/ACCOUNTING AND LEGAL EXPENSES THAT
"VALLEY REQUESTED

10




SUMMARY OF ARGUMENT

basic ratemaking principles, that the $79,230 debt to Snyder Environmental Servicés, Inc.
(SES) was outside the ﬁistoricai fest year, ﬁot extraordiﬁafy and should be'c.li-sa'llowed. These
Commiséion’s Orders also correctly held in establishing the rate caée/accounting and legal
expenses at $10,000 over 5 years beceius_e any higher amount was outside the historical test
yeai: and should be disallOw_ed under basic ratemaking principles. Both th.e surchargé and
a higher amount of raté casc/accounting and legal expenses constitute retroactive
ratemaking. | | |

STANDARD OF REVIEW

The authority for review of a Final Order of the Public Service Commission by the
Supreme Court of Appeals of West Virgihia is set forth in West Virginia Code §24-5-1,
which provides in part; -

[Alny party feeling aggrieved by the entry of a final order by the
commission, affecting him or it, may present a petition in writing to the:
supreme court of appeals, or to a judge thereof in vacation, within thirty (30)
days after the entry of such order, praying for the suspension of such final
order. ' :

In the process of reviewing a Commission Order, this Court is guided by the well
established principle that the Order will not be disturbed upon appeal unless such findings

are arbitrary, unjust, contrary to the evidence or without evidence to support them, Baliimore

& Ohio Railroad v. Public Service Commission, 99 W.Va. 670, 130 S.E. 131 (1925), or

unless the decision is based upon a mistake of law or misapplies legal principles. Preston

11
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Co. Light & Power Co. v. Public Service Commission, 197F. Supp. 759 (8.D. W.Va. 1969);

United Fuel Gaé Company v. Public Service Commission, 143 W.Va. 33,99 S E2d 1

(1957); Wilhite v, Public Service Commissioﬁ, 150 W.Va. 747, 149 S.E.2d 273 (1966);

Virginia Electric & PoWer Co.. v. Public Service Commissio_n. 162 W.Va. 202,242 SEZd
698 (1978).

[Rleview by the Supreme Court of Appeals, while not calling for an
independent judgment as to both law and facts, does provide a review in
regard to the evidentiary support for the findings of the Commission as well
as the correctness of the legal principles applied and conclusions reached by
the Commission. [Preston Co. Light & Power Co. v. Public Service
Commission, supra, at 766.] -

Several years ago this Court reconsidered the standard of review to be applied in

Monongahela Power Company v, Public Service Commission, 166 W.Va. 423, 176 S.E.2d

179 (1981). In Monongahela Power, this Court adopted the comprehensive standard of

review applied by many states and set forth in Permian Basin Area Rate Cases, 390 U.S. 747
(1968)."

After discussing the merits of the more comprehensive standard of review in Permian

Basin, this Court adopted the Permian Basin three-pronged analysis as follows:

The first is a rather broad inquiry centering on whether the Commission

abused or exceeded its statutory jurisdiction and powers. The second step

relates to an analysis of the Commission methodology and a determination of

whether there is adequate evidence to support the Commission's findings. The

third analysis looks to the substantive result of the Commission's Order to see o |

if it has arrived at a proper determination. [Monongahela Power, 176 S.E.2d i
‘at 183.]

12




It should be noted that although the Court reviewed a Commission rate case decision
in Monongahela Power, the same standard of review would apply to the Commission's

ruling in a certificate of convenience and necessity case,

Similarly, in C & P Telephone Company v. Public' Service Commission, 171 W.Va.
494, 300 S.E.2d 607 (1982), the West Virginia Supreme Court of Appeals began by
reiteréting the three-pronged standard of review established in the Monongahela Power

case, supra, and went on to hold generally that: "The Court's responsibility is not to supplant

‘the Commission's balance of interests with one more nearly to its liking, but instead to assure

its'elf that the Commission has given reasoned consideration to each of the pertinent factors."
Q_p cit, at 611.

Furthermore, the C&P case affirmed the Supreme Court's holding "thaf this:Court will
not substitute our judgment for that of the Comr‘nissi_on on c'ontrovefted evidence". Id. p.
611,

In Braxton County Citizens for a Better Environment v. The Public Service

Commission of West Virginia, 429 S.E.2d 899 (1993) and in Harrison Rural Electrification

Association, Inc. v. The Public Service Commission of West Vir inia, 438 S.E.2d 782, 190

W.Va. 439 (1993), this Court reaffirmed the use of the standard of review set forth in the

Monongahela Power case.
INITIAL BRIEF AND NOTE OF ARGUMENT

L. THE COMMISSION’S ORDER PROPERLY DENIED VALLEY’S SUR-
CHARGE TO PAY BACK EXPENSES TO SES BECAUSE THE EXPENSES
WERE OUTSIDE THE HISTORICAL TEST YEAR AND WERE NOT
EXTRAORDINARY.

13
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In this proceeding, the Appellants have challenged several long established,
universally récognized rate making prinéiples- including reliance upon a historic test year,
and dlsregurdmg out of pCuOd cXpeuse When ﬁhng a rate case before the Public Serv1ce.
Commission, every pubhc ut111ty is reqmred by rule to support its need for a rate increase by
an actual audited or finally closed experience for the most recent twelve (12) month period
ending on a calendar quarter availaﬁle. ‘;Each utility, at the time it ﬁies atari{f or application
for initial rates or changes in rates shall present the proposed tariff, schedules and exhibits

upon which it intends to rely in support of its application or filing.” Tariff Rule 19.1, Rules

for the Construction and Filing of Tariffs, 150 C.S.R. § 2.

| “TEST_ PERIOD: Actual or ﬁnally. closed experience for the most récent ﬁwelve (12)
monthlperiod ending on d calendar quarter available shall be used in preparing Statement A
to G, inch_lsive.” Ta;fiff Rule 19.2. Statement A, Schedule 2 Vrequires the public utility to
provide operating expenses for the historic test period. Expenses are required to be showny::
by account aumber and classifications set out in the applicable uniform system of accounts
prescribed by the Commission, Tariff Rule 19.3.b. This requirement that a proposed rate

increase be based upon actual experience of a historic test year is a basic rate making

principle. The principle is recognized by the National Association of Regulatory Utility

Commissioners (NARUC) in their Rate Case and Audit Manual (NARUC Audit Manual),

which was prepared by the NARUC Staff Committee on Accouniing and Finance, dated
Summer 2003.

Some states use an average historic test year, others use a year-end test
year, and others use projected, future test period. Yet, this difference does not -

14 .




generally change the nature or importance of the test year, nor does it change
the basic list of elements that are included in the rate base or the operating
income statement. :

NARUC Audit Manual, p. 4.

‘The test year is a period of measurement for a recent, consecutive twelve-month

period consisting of a full year of operations where data is readily available. NARUC Audit

Manual, p. 10. The NARUC Manual specifically directs the auditor to the test year when
reviewing operating expenses such as the ones at issue in this proceeding. “In reviewing
- operating ekpenses, the auditor inay wish to begin .by again turning to the historical analysis
of expenses that was. prepared during the preliminary procedures and the analysis of the

month by month test year data.” NARUC Audit Manual, p. 35.

The use of a historic test period, usually the most recent twelve month period for
which complete data are available, is. recognized by one of the most widely recognized _
experts in the field of utility regulation, Charles F. Phillips, Jr. See Charles F. Phillips, Jr.,

The Regulation of Public Utilities Theory and Practice, pp. 187-188 (2d ed. 1988).

The historic test year used in this proceeding included operating and maintenance
expensres associated with_ Valley Water & Sewer Services, Inc.’s contract with its afﬁliate,
Snyder Envirqnmental Services, but only insofar as those expenses affected the earnings
posture of Valley during the test year and would continue to affect Valley’s earnings posture
in the future. The contract expenscs were not coﬁsidn;red because they were out of period.
In its Order on Exceptions filed on October 30, 2007, the Commissioh both found as ﬁ

finding of fact that it was being asked to consider out of period expenses, but concluded as
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' e matter of law that it would be urifair.to utility ratepayers to allow the recovery of those out
of period expenses. (See Finding of Fact 1.and ConcluSion of Law 2. ) | |
-While the COITHHIS.SIOI] 01early stated in its October 3 0,2007 Order on page 4 that “[1]t
| Weuld be unfair to penahze the Utility’s customers at this late date by requiring them to pay
for expenses incurred in the distant past about which the Utlllty knew, but failed to attempt
to recoup in a timely manner,” the Comrmssmn did not further elaborate. Out of period
expenses are disallowed for several reasons. Inclusion of out of period expenses: (1) requires
r.etroac_tiv.e rate making, a proeesS outside the legislative prospective ratei making authoriza—
tion of the Commission; (2) mismatches revenue with expense in the rate design process; (3)
mismatehes the current customer universe with expenses incurred to serve prior customer
universes; (4) shifts all of ihe risk from management decisions not te timely pursue recovery
of utility costs to the utility ratepayers and away from the decision makeré responsible for the
décisi_on not to timely pursii'e recovery but to allow an expense to unreasonably accrue; (5)
makes itmore difficult for the Commission’s Staff'to verify the expeiiditufes during the audit
process; and (6) can unnecessarily produce “rate shock™ or significant increases in utility
customer biilings. For all of these reasons, expenses oecurring outside the test year are |
roiitinely-disregarded in the. rate making process.
In this case, Valley’s management made decisions regardirig the accrual of the
contractuai_ expenses being incurred during its continuing relationship with iis affiliate. It
is a matter of record that Valley’s management has received a tax benefit from the writing

off of a portion of the accrued expense. (See ALT’s August 16, 2007, Recommended

16




Decision, p. 8.). In a rate proceeding, “[m]anagemént’s function is to set the level of

~ expenses; the commission’s duty is to determine what expense burden the ratepayer must

‘bear.” Phillips, The Regulation of Public Utilities Theorv and Practlce supra, p. 246,

Also, under Rule 42 of the Commlssmn s Rules for the Constructmn of and Flhrg

of Tariffs (2002) 150 CSR § 2 (Tariff Rules), a utility filing for a rate increase is required
to provide ﬁﬁaﬁcial information regarding What is known as the historical test-year. The
historical test year provides the Commission with an understanding of what the utility’s
financial condltlon is for the pﬁrpose of determmmg Whether the utility’s requested rate
| increase is reasonable. WestV1rg1n1a—Amerlcan Water Company, Case No. 94-0138- W-42T
(Commission Order entered December 22, 1994 at page 55). Becau_se it is difficult to
predict how a utility’s financial condition will change, the Commission in the past has
limited informafion regarding the'utﬂity’s financial condition to the historical test-year,
ﬁnless an adjustment o the test year financial information that a utility or any other party to
the proceeding is proposing is known and measurable and does not violate the basic
principai of matching test year fate Base and test year expense units to test year revenue
| units. | |
Furthermore, since average test year plant balances, by definition, satisfy the
ﬁlatchiﬁg principal, in the past, adjustments to rate base are not considered unless they can
be denionstrated as being non-revenue producing and non-expense reducing. Id. and West

Virginia-American Water Company, Case Nos. 92-0113-W-PC and 92-0250-W-42T

(Commission order entered May 19, 1992 at p. 2 and at conclusion of law no. 3 at p. 4).
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Thus, allowing a recovery of an expense not incurred within the historical test year is a -

perilous path for the Commission to pursue. If a utility needed higher rates to. address

extraordinary expenses, the utility should have filed a rate case sooner. Valley’s manage- .

ment"VO"luntarily choose not to file rate cases any sooner in order to recover these expensés.
In its Séptember 28,2007, Order, the Commission stated on p. 4 that:

The Commission understands that the Utility should be able to recover its costs; however,
basic ratemaking principles must be followed by any utility operating in this State, Nothing
has prevented the Utility from seeking recovery of this item in more timely and earlier rate
proceedings, Rule 42 of the Commission’s Rules for the Construction and F iling of Tariffs
(Tariff Rules) requires a utility filing for a rate increase to provide financial information
regarding the historical test year, the most recent 12 month period ending on a calendar

quarter. The Commission typically limits information regarding a utility’s financial condition

to the historical test ycar and does not allow adjustments outside of the test year, The
- Commission finds no reason to deviate from that course in the present case.

_Propei' h-lan'agernent ofValIey would have resulted in periodic rate cases to recover
on-going revenue shortfalls. To allow Igngthy accruals results in: (1) rate shock; (2) a
_ decrease-d'ability for the Cominission to review and confirm that the expenses are ordinary
and reasonable; (3) an inability for the Commission to match test year expenses with test
yeér revenues during a historic test year; and (4) a mismatch of customer base with cost of
service. To allow utilities to defer filing rate cases indefinitely (or as in this cése for four
years) violates the traditional rate making mechanisms of using a historic test year and
disallowing out-of-period expenses. Valley’s past due expenses owed to SES were clearly
outside the test year. The ongoing recovery of the “current expense” for the Valley/SES

expenses was included in the Commission’s approved rate structure.
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In VEPCO v. Public Service Commiséio_n of W. Va., 162 W. Va. 202, 248 S.E.2d

322 (1978), this Honorable Court held that under “W. Va. Code, 24-2-3 [1923] authorizes -

only prospective and not retroactive changes in a utility’s rate structure”. The Court

rreaffirmed its decision in C & P Tel. Co. V. Public Service Commission of W. Va,, 171 W,
Va. 494, 300 S.E.2d 607 (1982), that it is inherent in the statute establishing the génerdl
power of the Public Service Commission to “fix feasonable rates ... to be followed in the
future.” _

In its earlier decisions of Séptember 28 and October 30, 2007, the Commission

adhered to this statute ( West Virginia Code §24-2—3) by notallowing retroactive ratemaking

which denied Valley’s recovéry of the $79,230 past debt (accrued between 2000 and 2005)
owed to .SE.S. | .

Therefore, the Commission maintained its ang~standing ratemaking policy regarding
.the historical test year and did not aliow a surcharge for the recovery of debt 'jncufred ﬁrior
to the test year to be included in detefmiriing rates in the current case;r Whicih W.as_ also
retroactive ratemaking, |

As a part of the currént rate case, Valley requested that $79,230 owed to SES be
placed into the rate base. The Commission noted that the debt accrued between 2000 and
2005 and had been written off by SES for tax purposes; howev.er, SES and Valley
maintained that the debt was collectible. (Tr. pp. 19 and 67). The Commission reasoned that
even if the debt was technically collectible, SES has received. some beneﬁt in writing off

Valley’s debt. (Commission’s October 30, 2007, Order Discussion at p. 2). Valley had the
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opportunity in previous years to file for a rate review and have the $79,230 in unpaid

éxpenses re'cc')gﬁized' in the appropriate time frames, but did not choose to do so. Valley had

a duty to manage this utility in a manner so that the unpéid bills did not accumulate. Valiey
should not be comperlsated for its -inaction.

On October 9, 2007, Valley requested the Commission to reconsider its decision in
the September 28,2007, Order to disallow expenses for services provided by SES that were
incurred prior to the test year, Valley state.d that it had dnl'y one rate case, Case No.
© 03-1127-W-42T, prior to the present case. The Utility imp_lig—:s in its arguments to this
Honorable Court that it did not seekl to recovér the SES expénses in the 2003 rate case
because the rate increase afforded by the Commission at that time was a substantial increase
to Valley’s customers and was relati\{ely high corrrpared to other water utilities at the time.

Valley argues that the Commission held, in Back Creek Valley Utilities, Case No.

95-‘062 1-W-19A (Order entered June 25,1996), that after .considering the most recent year
ofactual costs, Staffthen coﬁsi_ders “whether there are any extraordinary .item.s which should
require adjustments to the actual costs.” Id. at 3.

The Appellant’s, as well as the Administrative Law Judge’s, contentions that Valley’s
out of period expenses should be treated as recoverable extraordihary expenses should be
addressed. Extraordinary expense is a term of art in the regulatory community usually used
torefer to single, large expenses mcur@d for a short perlod of time and which are not usually

mcurred as a part of a utility’s regular operation and maintenance. Major repairs to a gas

transmission line is one example. See Union Oil & Gas, Inc., Case No. 06-0410-G-42T,
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J anuary 11, 2007; and Greenbrier County Public Service District No. 2, Case No, 07-0072-

PSD-42T, August 29, 2007, for other lesser non-recurring expenses. In Case No. 79-140-E-

42T, Appalachian Power Company, May 27, 1980, the Commission approved recovery of
ice-storm damage and fire damage. “Extraordinary expenses™ as a term or art has not been
expanded to include the accrual of a public utility’s regular operation and maintenance

expenses over an extraordinarily long period of time as Valley seeks in this proceeding.

- In Blacksville Oil & Gas Company, Case No. 79-486-6-42T (Order Modifying
Héai‘ing Examiner’s Re.c'ommended Decision entered November 10, 1 980), the Commission
Waé confronted with addressing whgther a debt which was clearly utility-related, but
incurred outside the test year, could be recovered from the customers through the rate
proceeding pending before the Commission. While the Commission ulti.mately concluded

in the Blacksville Oil & Gas Company case that the utility could not recover the extraordi-

nary utility-related debt incurred outside the historical test year, the Commission provided
a good summary of when the Commission may consider allowing a utility to recover
| extraordinary past unrecovered costs:

That is not to say that there are no circumstances in which the Commission
might provide a means by which extraordinary past unrecovered costs could
not be recovered, although such circumstances will be rare and such
mechanisms are to be very carefully circumscribed.

For example, we might reasonably consider providing a mechanism for
recovery of such costs in those instances (a) in which a clearly extraordinary,
unforeseeable and unforseen cost is clearly unrecovered []; (b) in which the
underrecovery could lead to the utility’s bankruptcy or severe financial harm
[1; (¢) in which the cost or debt is clearly identifiable; and (d) in which the
cost or debt is not barred by the statutes of limitations.
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Blacksville Oil & Gas Cdmnanv at p. 6. The Commission stated that none of the above

condiﬁions existed in the Blacksville Oil & Gas Co'mnahv_case. Likewise, there was no
evidence presented by Valley in the current cﬁse that any of the above-stated conditions
exist, VaIley’rs $79,230 past due.'payables' owed to SES were for the dperation and
maintenance of Valley’s water system and were not extraordinary. No where in the record
did Valley prove .through testimony nor any exhibits at hearing-‘-[hat the $79,230 past due
payables were extraordinary. Therefore, the Commission rightfully denied the Administra-
tivé Law Judge’s allowance of a surcharge to recover this past due debt 0v§ed to SES.

In Harrison Rural Electrification Association. Inc. v. Public Service Commission and

Monongahela Power Compény, 190 W. Va. 439, 438 S.E.2d 782 (1993), this Honorable
Court ruled that the Commission may designate employees to conduét hearings, but the
ultimate authority to renders decisions remains with the Commission. West Virginia Code
§ 24-1-9 states in part:

(d)  In all proceedings in which exceptions have been filed to a recom-
mended order, the commission, before issuing its final order, may afford the
parties an opportunity for oral argument. When exceptions are filed, as herein
provided, it shall be the duty of the commission to consider the same and if
sufficient reason appears therefor, to grant such review or make such order or
hold or authorize such further hearing or proceeding as may be necessary or
proper to carry out the purposes of this chapter. The commission, after
review, upon the whole record, or as supplemented by a further hearing, shall
decide the matter in controversy and make appropriate order thereon.

(e)  When no exceptions are filed within the time specified, such recom-
mended order shall become the order of the commission five days following
the expiration of the period for filing exceptions unless the order is stayed or
postponed by the commission: Provided, That the commission may, on its own
motion before such order becomes the order of the commission, review any
such matter and take action thereon as if exceptions thereto had been filed.
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AtPage 787 of Harrison Rural Electrification Association. Inc., this Court stated that: An

ALTs decisi.on is arecommendation to the PSC, which “may, on its own motion . . . . review
any Vsuch matter and take acrion thereon . .. .” West Virginia Code §24-1-9 [1979]. This
Honorable Court further held that the PSC’s autﬁorify to review internal decisions of its
employees is not similar to the review procedures outlined in the Administrative Act, § 29A-

5-4(g); therefore, the jurisdiction conferred by the legislature on the PSC in this section will

-« not be limited,

Under the above-stated statute and sound rate making principles, the Commission
oorrectly denied the ALJ’s August 18, 2007; Recor_nmended Decision aﬁproving Valley’s
surcharge; Valley’s operation and maintenance debt due to SES accrued between the years
2000 and 2005 which was outsidé the historical test year ended September 30, 2006, and this
debt was not extraordinary.

Moreover, adopting the Admin:istrative Law Judge’s allowance ofa surcharge so that
Valley oan recover unr)aid 'e)rperlses outside of th-e historical test year would be effectively
granting rates on a cosh flow methodology. Valley is private utiIity, and its rates shorlld be
granred on a rate of return méthodology. In Southern Public Service Company, Case Nos.

81-233-G-42T, 81-234-G-42T, 81-235-G-42T (Commission Order Modifying Hearing

Examiner’s Decision) the Commission at p. 6 stated: “Ordinarily, oncé a reasonable return .

on rate base is established it should not be arbitrarily aliered to provide additional cash to
the Company to fund extensive construction or renovation projects or an excessive debt.”

The Commission explained that:
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Using a cash flow approach in determining a paiticular utility’s revenue
requirement generally involvesan examination of the Company’s debt service
requirements and funds required for capital improvements as well as operating

- revenue deductions of a cash nature. Depreciation and other expenses not of

- -acashnature are not considered. The return on average rate base which results

- from the utilization of this methodology is merely a fall out number (primarily
the difference between a company’s debt service requirements and
allowance for depreciation and amortization). The primary consideration in a
cash flow analysis is whether the rates being approved are sufficient to
generate cash for operating expenses and needed capital improvements. , , .
Looking only at cash needs may result in unreasonable low earnings and
insufficient internal cash generation to fund depreciation requirements during
periods of low construction activity, Such a situation could seriously
jeopardize a utility’s capability to obtain capital from normal processes. This
is further exasperated in the case of relatively small privately owned utilities
which generally do not have access to capital markets through the issuance of
stock or bonds.” - S

Id. at p. 5. Private utilities primarily focus on the rate of return. Thus, absent unusual
circumstances, the Commission does not grant rates under a cash flow methodology for

private utilities. While in the Southern Public Service Company case, the Commission

aliowed the utility to charge a surcharge for a short time périod as é “customer contribution
in aid of construction”, similar facts do not exist which supports Valley to collect a surcharge
for a long _period of years (for twenty-five years) for expehses incurred outside of the
historical test year in addition to earning a rate of return. Finally, imposing the surcharge for
the expenses which occurred outside of the test year is retroactive ratemaking because it
allows Valley to recover these outside expenses from future ratepayers.

Valley had the opportunity in previoué years to file for a rate review and have the
$79,230 in unpaid expenses recognized in the appropriate time frames, .but did not choose

to do so. Valley also had a duty to manage its finances in a manner that the unpaid bills did
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not accumulate. There is no evidence in the current case that any of the circumstances -

outlined in Blacksville Qil & Gas Company which would warrant the recovery of

extraordinary past unrecovered costs outside of the historical test year exist. SES also wrote
- the debt off as uncollectible and enjoyed ﬂie bénefit_s of reduced business aﬁd/or personal
taxes of Mr. Snyder, Valley’s President, due to the write off,

The Commission did not consider its decision in Back Creek to require it to approve

the surcharge in this case. First, Administrative agencies performing regulatory actions are

not normally bound by stare decisis. See, Monongahela Power Co., Case No. 89-532-E-P,

March 16, 1992, Order; Morgan Sanitation & Re¢vcling Corp., Case No. 98-1339-SWF-CN

(Reopened), May 11, 2000, Order. See also, Central W Va. Refuse v. Public Sew. Comm ’n,

190 W. Va. 416,438 S.E.2d 596 (1993); Chesapeake and Potomac Tel. Co. v. Public Serv.
Q_om_g 171 W. Va. 4_94, 300 S.E.2d 607 (1982). In regulatory duties, .the Commission
examines each case base.d on the particular faéts and e\.ride.nce of that particular case. Second,
regardless of stare decisis, the Commission’s Order .distinguished the precedent cited by
Valley.

The Public Service Commission of West Virginia has not only been granted'the
statutory authority to make rates for public utilities, it has been statutorily mandated to fix
reasonable rates for a public utility whenever, after hearing, its finds the rates of any public
utility to be unreasonable. West Virginia Code §24-2-3, states in part:

The c.ommission shall have power to enforcé, originate, establish,
change and promulgate tariffs, rates, joint rates, tolls and

schedules for all public utilities: . . . . And whenever the
commission shall, after hearing, find any existing rates, tolls,
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tariffs, joint rates or schedules unjust, unreasonable, insufficient

ot unjustly discriminatory or otherwise in violation of any of the

provision of this chapter, the commission shall by an order fix
‘reasonable rates, joint rates, tariffs, tolls or schedules to be

followed in- the future in lieu of those found to be unjust,

unreasonable, insufficient or unjustly discriminatory or otherwise
- in violation of any provision of law . . . .

It has long been established that rate making is a unique process. Rate making is the exercise
of legislative power, and where there are disputed facts and fhe Commission (the legislative
authority) acts upon disputed facts, its actions will ﬁot ordinarily be reversed by the courts,
unless its conclusions are reached by applying wrong legal pripciples to facts. clearly

disclosed. Pittsburgh & West Virginia Gas Company v. The Public Service Commission of

West Virginia, 101 W. Va. 63, 132 S.E. 497 (1926). “. .. [T]he rate-making power

necessarily implies a range of legislative discretion; and, so long as the legislative action is
within its proper sphere, the céurts are not entitled to interpos¢ . . . their own judgment with
- respect to the reasonableness of rates for that of the legislature .. . .”. United Fuel Gas
Company v. Public Service Commission, 73 W. Va. 571, 80 S.E. 931 (1914). The Supreme
Court of Appeals of West Virginia “. . . has persistently held that because the commission s
(experienced) in rates and familiar with the intricacies of rate making [the Court] . . . will
ordinarily not substitute [its] . . . judgment for that of the commission on controverted

evidence.” Cit

of Charleston, et al. v, Public Service Commission. 110 W, Va. 245,159 S.E.
38 (1931). “When the Public Service Commission (PSC) is exercising its rate-making
authority under W. Va. Code § 24-2-3, its decisions are not subject to the doctrines on stare

' decisis ot res Judicaia simply because rate making is a legislative function.” State of West
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Virginia ex rel. The Public Service Commission of West Virginia. v. Town of Favetteville.

Municipal Water Works, 212 W. Va. 427, 573 S. E.2d 338 (2002) It is essential to keep in

mma that the l’ubhc Service (,ommlssmn is not an executive admlmstratwe agency, but an |
ag_ency. created by the Legislature to ﬁe'rfor_m the Legislature’s rate maki'ng function.
- Numerous citations regafding administrative law as it applies to _exe_:éutive administrative
agencies cannot alter the natufe of the Public Servéce Commission. ‘It is an extension of the
Legislature and as such, is not and cannot be restricted by the application of the doc'trine_of
stare decz’sis., |

A cloée reading of the authority cited by the Appellant iﬁ'suppbrt of its argument that
the doctrine of stare decisis applies to the Public Service Commission will reveal that this
Honorabie Courf reiterated its hisforic position that the Commission’s actions were legislative |
in character. “The exercise by the Public Service Commission of its rate making authority is

primarily a legislative function, and by its nature legislative action operates prospectively and

not retroactively.” C & P Telephone Company v. Public Service Commission, 171 W. Va,
_.494, 300 S.E2d 607 (1982). The doctrine of stare decisis does not normally apply to

administrative decisions. Id.

As a matter of fact this C & P case clearly establishes why the Appellant’s case must
fail. The .Court found error in the Commission’s actions, but not because the Commission
failed to follow the doctrine of stare decisis, but because the Commission did the very thing .

that the Appellant seeks in this case - to engage in retroactive rate making.
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On August 1,2007, Valley identified several options for recognizing the old debt. Oﬁe
of those Optioﬁs, a surcharge to recover the_ amount, was proposed in the Recommended
Decision. Valley cited several Commission cases in support of this position. The Commission
.n'(')tes that all cases cited by Vélley élré cas.es involving publicly-owned utilities (r.lon—proﬁt)&
rather than privately-owned utilities (for-profit).

Valléy cited five (5) cases that involved five publicly-owned utilities, where the
Commission approved a surcharge. Valley argues that these five (5) public-owned utilities
~were granted a surcharge to recover prior debt. These public-owned utilities cited by Vﬁlley
were grénted a surch'argle due to violations of boﬁd covenants, including Eond deficiencies

- Or excessive accounts payable, or falling behind on another type of loan. In Putnam Public

Service District, Case No. 03-0303-PWD-42T the utility requested surcharge for bond
deficiencies, but Staff concluded the utility’s money problems were related to a recent change

in operations. The Commission granted the surcharge. In South Putnam Public Service

District, Case No. 05-0660-PWD-CN and Putnam Public Service Districf, Case No.

' 0'6-1291-PWD~T, the abové referenced surcharge was already in place and not at issue. In |

West Virginia W_atcr Development Authéritv v. City of Huntington, Case No. 03-1678-S-C,

and City of Huntington, Case No. 04-0949-S-MA, the Commission granted a surcharge due
to violations of bond covenants including unpaid bond payments and past due accounts
payable. In Huntington Sanitary Board, Case No. 05-0624-8-CN, the surcharge was already

in place and not at issue in that case. Boone-Raleigh Public Service District, Case No.

06-1472-PSWD-PC, Arbuckle Public Service District, Case No. 03-03 88-PSD- 19A, Lubeck
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Public Service District, Case No. 03-1473-PWD-CN, and City of Cameron,'Case No. -

03-0724-W-MA, involved, at least in part, surcharges granted due to bond deficiencies or
- repayment of other loans owed to lending institutions. These cases cannot be compared to the
case of a private utility (for profit) that failed to pursue- another rate case to recover operating

costs to SES its affiliate, at the time those costs were incurred. Vailey s debt to SES accrued

. between 2000 and 2005 which is not extraordmary and is clearly outside the historical test

year ended September 30, 2006. Therefore, the Commission prudently ruled in denying

Valley’s surcharge by fo_llowing long-established and universally_recognized principles of rate

_ méking withregard to: using a historic test year; refusing to engage in retroactive rate makin g;

being unconstrained by the doctrine of stare decisis; and disallowing the accrued, out of

period operation and maintenance expenses as extraordinary expenses. The Commission’s
decision regarding the unrea_sonableness of rate case and legal expenses, Whiéh would not
have been incurred but for the inacﬁon of Valley’s management, was based on a similar
established rate making principlé_ and will be. specifically addressed in the next section of this

Bﬁef.

II. THE COMMISSION’S ORDER PROPERLY GRANTED VALLEY’S RATE
CASE/ACCOUNTING AND LEGAL EXPENSES BECAUSE THE EVIDENCE
SUPPORTED $10,000 OVER A FIVE (5) YEAR PERIOD OR $2,000 A YEAR.
In Case No. 01-1343-W-C (a Final Order on September 26, 2002), Valley was ordered

to file for a certificate to build a new tank prior to June 1, 2004, under the terms of the

seftlement agreement. Valley admitted that it did not comply with its own settlement
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agreement to build a new tank prior to June 1, 2004, in this first complaint case. (Tr. 33).
Valley should not be rewarded for its management’s neglect. |
In Case Nq. 06-0508-W-C (a Final Order on March 6, 2007), fhe Association filed a
' second comple?int.r Valley ’Weis ordered a.gai;i to ﬁle a ceft_iﬁé_’ate to répiabe' its old Wﬁter tank
'which led to the current genéral rate case and certificate case filed on March 21, 2007. (Tt.
10).

It‘ has been a long-standing Commission policy to use a historictest yeat. Under Rule
42 of th_e Commission’s Rules for the Construction of and Filing of Tariffs (Tariff Rules), a
utility filing for a rate increase is required to provide financial informatién regarding what is
knoﬁn as fhe historical test-year.

Onpage 7 of the ALJ ’s Recommended Decision in this caée, the ALJ stated that Valley
was attempting to recover rate casé/legal and accounting expenses of $40,389 over three (3)

_ years_ that were not incurred for the .current filing and did not occur in fhe historical test year. |
Therefore, the ALJ rejected the amount of $40,389 ovef three (3) years.

The second complaint—relai:ed '(in Case No. 06-0508-W-C) legal and accounting
expeﬁses were not incﬁrred in the test year.. In fact, these expenses would not have been
incurred at all, had Valley complied with the settlement agreement to construct a new tank
prior to June 1, 2004, in the Association’s _ﬁrst complaint case. |

Valley should not be rewarded with higher rate case/legal aﬁd accounting expenses

because of its neglect by not complying with the settlement agreement in Case No.
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01-1343-W-C. Also, the ratepayers should not suffer higher rates because of Valley’s

‘inaction.

The Commission Otders ‘uphcld_ the ALJ s reﬁenale that the rate case/legal and
| accounting exr::enses of § 10,000 ever a five (5) period Waereesonable and should be used to
develop rates in this case. The Commission aIse affirmed the ALJ’s five (5) year amortization

as reasonable because Valley has only filed one previous rate case in 2003 in Case No. 03-

1127-W-42T,

In its response to Staff’s August 31, 2007, exceptions, Valley reQuested that the

Commission allow it to recover accounting and legal expenses totaling $40,389. These
expenses were incurred by Valley in Case No. 06-0508-S-C and the cutrent case, Valley

requested that the rates be amortized over a peridd of three years at $13,463 per year, The ALJ

- adopted Staff’s rate case expense position which allowed $10,000 to be amortized over 5
years or $2,000 per year. In rendering its final decision the Commission found no evidence _

or sound principle of rate regulation to be applied to alter its decision on this rate

case/accounting and legal expenses issue,
Based upon an adequately-supported record, the Commission’s September 28 and
October 30, 2007, Orders propetly held that Valley’s rate case/accounting and legal expenses
should be recovered at $10,000 over five years (5) or $2,000 per year.
Therefore, the Commission’s October 30, 2007, Order properly reaffirmed both its
September 28, 2007, Order and the ALT’s August 16, 2007, Recommended Decision to grant

Valley’s $10,000 rate case/legal and accounting expenses of $10,000 over five (5) years or
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$2,000 per year; and the decis_ion is supported by the evidence presented the hearing as Wéll
. as sound rate making principles.

in summary, the Commission maintains that it con51derea the evidence properly,
applied correctly the approprlate laws, apphed correctly the Commission’s Tariff Rules and
justly denied the Appellant’s exceptions to the ALIs January 29, 2007, Recommended

Decision.

CONCLUSION

WHEREFORE, the Public Service Commission of West Virginia maintains that its
Orders of September 28, 2007, and October 30, 2007 , contain the proper ruling based upon
ev1dence reviewed in this case. Therefore, the Commission made a proper and just decision

in its Order and has committed no reversible error.

The PuBlic Service Commission of West Virginia respectfully requests that this
Honorable Court affirm the Commission Orders, entered on September 28, 2(}07, and -
October 30, 2007, and deny this Appeal.

Respectfully submitted this 2nd day of June, 2008.
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