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lNTRODUCTION

The respondent and plalntrff below Ellzabeth Murfltt frles the followrng .‘

o response to the pet:tlon flled by the petttloner and defendant below Ene lnsurance o

: Property & Casualty Company “Erle")

STATEMENT OF FACTS B o

lhe pla[ntlff Ellzabeth Murfltt suffered senous and llfe altenng lnjurres on

October 19 2000 when the tortfeasor Edward l_ar falled to yreld the nght of way and
i slammed lnto the van in whloh she Was rldlng Mrs Murfrtt suffered a Colles fracture- |
-;‘_of the rlght arrn requrnng multrple surgenes More S|gn1floantly, Mrs Murfrtt suffered
f_'.darnage to the ulnar nerve causrng perS|stent severe parh and llmltlng the mobllrty of
her domlnant arm The nerve damage requ1red addltlonal surgenes and nerve blocks'
in an effort to allewate Mrs Murfrtt S paln Even after six separate surgenes and after g
.”_more than a hundred sessmns of lntensrve hand therapy, Mrs Murfrtt still was unable o o
:_:to return to work or perform routlne tasks because of a loss of strength grrp and

‘:mob|l|ty ln her rlght hand

The tortfeasor was: lnsured by the defendant Ene Accordlng to rts clarm log,

"-_Ene aooepted Ilabllrty on Deoember 14 2000 Nevertheless Ene dld hot engage in
| =::reasonable good falth settlement efforts and lnstead attempted through
negotlatlng to browbeat Mrs Murfrtt into aooeptlng a settlement for Iess than falr_

' 'value For |nstance Ene was fully aware of the faot that Mrs Murfltt was not worklng :




due to’ her mrurres and had llttle or no mcome When asked for a $5 OOO advance to :
: pay for IVIrs l\/lurfxtts monthly Irvrng expenses however Ene delayed payment for a.-

"rfuu five months

Eventually, in IVlay 2001 Ene made rts frrst settlement offer |e $48 575.

Thls was clearly a towball offer rn vrew of lvlrs Murfrtts lost wages medrcal expenses
.'and substantral personal |nJur|es Over the next month and a half Ene made a serles.
of creeprng" Iowball offers culmrnatlng m an offer of $55 OOO |n July 2001 Mrs.
| -Murfrtt rejected each of these offers demandrng that Erre make a falr offer Inste_ad. |

Ene refused to make any further offers for over a year.

It was not untrt October 15 2002 that Ene made any addrtronal settlement :

offer——a $27': OOO cffer wh.cl" carre almcst two years postcollroron and only one
1 'month before the start of tnai Even this offer was wcefutly short of an amount
| = provrdlng full compensatlon Ene frnally settled the clalm for $800 OOO on the second |

':"_-day of tnal but only after compellrng IVirs I\/iurfrtt to endure a long and harrowmg'

o 1 l:tlgatron process
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Followrng the setttement of her personal rnjury clarm Mrs lVIurfrtt amended her

- complamt to assert atlegatlons of bad fa:th agarnst the defendant Ene Mrs l\/lurfrtt
'5."served drscovery requestlng, rnter aha the productron of Erie’s olarm f:le There was
a!so a set of mterrogatorres whereln l\/lrs IVlurfrtt requested when and in what amount
I a reserve was estabhshed for her personat lnjury clarm and as well asklnq when and o
'-:__|n what amount the reserve was mcreased “Erie obrected that reserve rnformatlon

" \oRDAS 8 BORDAS, FlLLC.'_' -was work product and thus protected from drscovery
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'._Wrth regard to reserve lnformat|on the order provrded

| protected from dlscovery as work product

'pialntrff l\/lrs l\/lurfltt

'ot-he_nmse.

: e Judge l\/lazzone conducted a full in- camera revrew of Erles flle pursuant to o
"'-.State ox rel. Westfrelo’ Ins CO v. Madden 216WVa 16 602 S.E.2d 459 2004) On-”
_'March 30 2005 he entered an order addressrng all of Enes pnvrlege Ob_leCtIOI‘IS

‘_[The order requrred the productlon of some, but not all, of Er:e s clalm frle matenals

' “ln add|tlon to the

N aforementroned documents to be produced elther in therr entlrety or in- redacted
1 '5_ver3|on the court would hereby order that any documents pertalnrng to reserves are
:' ;to be dlsclosed to. the extent of reserve amounts and dates on wh|ch any such

__'.'amounts Were placed > 3/30/05 ORDER at 3 Erie delayed taklng any actron with -
respect to the March SOth order untll June 22, 2005 when lt ﬁled the present pe’[ltIOl'l_.

'requestmg a Wrrt of prohrbrtron -

lnformahon Concermnq the Amount ot An Insurer’s l_oss Reserve Is Not Protected
Frorn D:scovery As Work Product tn A Case Alleqrnq Unfair Cla|m g
- oo ‘ Sett!ement Practlces o

The rssue ralsed by Ene rn its petltlon rs whether |ts reserve lntormatron |s' -
Thrs response rs flled on behalf of the "

lnformatlon concermng the amount of reserves establrshed for-_

NN the payment of lVlrs l\/lurfitts clalm is obvrously relevant and Ene does not suggest

The only |ssue then is Whether the work product prrvrlege prevents its

“disclosure..

' Not. only is reserve mformatlon relevant in estabhshlng Erie's evaluatron of the clalm :t is

also reievant ln establrshrng when Erie became aware of. the tortfeasors umbrella coverage Erie




- tt is approprrate to begin wrth a few fundamental prlncrpies Privileges are

'_..l_drsfavored m the Iaw because they are in derogatron of the truth Accordlngty,
Eprrvrleges are strrctly construed and the party clarmrng the exrstence of a prlvrlege
bears the burden of provrng all of 1ts elements See e. g Maciay v. Jones 208'
= __'WVa 569 575 542 S E 2d 83 (2000) prlvrleges “rnterfere Wlth truthseeklng and

_' thus are strongly dlsfavored ) State ex rel Unrted S‘tates Frdeirty & C‘uaranty Co V.

I _.:'j Canady, 194 WVa 431 460 S, E 2d 677 (1995)(notrng that a prlvrlege should be

e strlctly confrned Wlthrn the narrowest possrble llmrts con3|stent Wrth the logrc of its
Bl pr|n0|ple and further that the burden of estabilshrng a prrvrlege al__ways rests upon

the party assert:ng |t”)

The WOI’k product prrvr[ege lo often traced to chkman V. Taylor 329 U S 495

k (1947’) Essentia![y, the pnwlege is mtended to protect a partys lrtrgatron strategles

_'_and preparatlon lt comes as no surpnse then, that Rule 26 does not provrde Work—

”':'--_'-_'_produc.t protectron untess a document Was actually prepared in antrcrpatron of'

E !rtrgatron To meet thrs test Erle as the party clarmrng the prrvrlege must prove that _

| ,j:. “the prrmary motlvatmg purpose behlnd the creatron of [the document or mformatron
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~in questron] ‘was to assrst in pendlng or probable Iltrgatlon If however the.-' '
Bl :'document or rnformatron |s prepared n the regular course of Erre 8 busrness no work "~
product protectron is - avariable “Documents prepared in the regutar course of the
'.-.;compr!ers busmess rather than specrﬁcally for Irtrgatron even rf it |s apparent that a
i 'party may soon resort to tltrgatzon are not protected from drscovery as work product

: f_:Sfate ex. re! Unrteo’ Hos,ortal Center lnc v. Bedeﬂ 199 WVa 316 484 S E 2d 199

: ::dtsclosed the'tortfeasor’s liability Iimits of -$250,DOO _in December, 20_00, but' did not disclose the o
- existence of an additional $1,000,000 in umbrella coverage until a year later. If Erie was reserving the - |
- claim in an amount exceeding its liability coverage, then clearly it was aware of the umbrella coverage.. . !
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" "_':(1997) see atso State ex rel Medfoal Assurance v, Recht 213 WVa 457 583 -

""_'VISEZd 80 (WVa 2003)

o Erre provrded Judge Mazzone Wlth no evrdentrary matenals of any kmd to‘

sustaln tts burden of proof Instead tt argued that reserve mfcrmatlon |s _I__L‘
’_'\_.protected from dlscovery under the work—product pnwlege The only case cited for o
: _ .;'-thls proposmon IS Mordesowtch v. Westfreld ins. Co 244 F Supp.2d 636 (S.D. W
t__’Va 2003) th only is” Mordescwtch a federal case WhECh has no- b[ndlng
: precedehtlal etfect the maglstrate judge drd not engage :n any Iegal analy5|s but

"'mstead made a fact-specmc flndlng that the reserve rntormat[on he revrewed in

camera contarned protected mental 1mpre55|ons Mordesovrtch dces not provide any :

B meamngful msrght mto th=s |ssue

More msrghtful IS the court s drscussron |n Non‘h F?rver lns Co V. Greater NeW'

| __'York Mut !ns Co 872 F: Supp 1411 (E D Pa 1995) a case :nvotvmg a bad faith
_.__;:refusal to settle a personai mjury clalm One of the 1ssues presented was Whether
.".the I:abrltty msurer GNY acted in bad fasth by refusmg to settle Wlthln its pollcy lrmlts
".’lDtsoovery Was served requestmg reserve ;nformatron for the personal |nJury “claim.
8 _:The court granted a motron to compet product|on of the reserve mformat!on not:ng '
:...-that the estabtlshment of a reserve is not done in antlcrpatlon of htlgatlon but rather

R as a reguiar part of an msurers bus:ness ;

State insurance Iaw generally requires - casualty - insurance
companies to set aside reserves upon notice of potential losses’ o
- under their policies. ~See, e.g., N.Y. Ins, Law § 1303 McKinney = -
- 1985); 40 Pa.Cons.Stat.Ann. § 115. The reserves are established
to pay those losses upon settlement or when. liability is established.
" The existence -of these reserves aiso allows state insurance
. departments to monitor the financial condition of the insurance -
";'_companles they reguiate for the protection of 1nsureds and the_"l_'_

3T CLAIRSVILLE, OHIG 43850 - || -

: (74D) 695-B141 - - i -




flnanc:al wherewrthal to pay thelr clalms

:frle perlodlc reports Wlth the offlce of the lnsurance comm:ssroner

publzc The reserves, of course, must have some relatlonshlp to
‘the “insurer's  estimation - of . the " insured's “potential liability.
- Otherwise, the setting aside of reserves would serve: littie, if any,
. purpose. Accordingly, the amount at which GNY set its reserves
.- for the Mclihenny case is certainly germane to any. analysrs GNY
- made of its settlement value. This information, in'turn, is relevantto -
. the question of whether or not GNY acted in bad faith dunng the -
- pretrial settlement negotiations. 872 F.Supp. at 1412; see aiso -
1" Simon v. G.D. Seatle and Co., 816 F.2d 397 (CA 8 1987) Athridge-
LV Aetna Casuall‘y & Surety Co 184 F R.D. 181 (D D C 1998)

' _These cases recognlze a fundamental fact of I|fe that reserve settlng is

"-"'reqwred by law in order for regulators to determ:ne lf in fact IﬂSUFefS have the

Indeed as a Pennsylvanra insurer domg o

busrness in West Virgmra Erle is subject to regulat|on and admlnlstratlve overs;ght |n'

- ) "both Jurlsdrctlons

Under Pennsylvanla law all rnsurers are requrred to establlsh reserves and to .

If the_ _

o comms snoner determmes that “the Ioss reserves of any lnsurer under hls .
-.superwsron calculated in accordance wuth the Toregomg provrsrons are 1nadequate :

: -_'he may, in hlS d|scret|on reqUIre such |nsurer to mamtam additlonal reserves based

S _;'.upon estlmated Indmdual clalms or othenrvlse " 40 Pa St 115 see also 40 Pa St 92

. ol Commonwealth
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_'_,_'(provzdlng that reserves. must be set down by careful estlmate in each case”) _'

V. Safeguard Mut Ins Co 478 Pa 592 387 A2d 647

'(1978)(conflrmlng that state !aW requrres ilablhty lnsurers to marntarn reserves for

_ ‘outstandlng Iosses to msure the avallabliity of tunds to cover the losses ) '

West Vfrgima law also regulates reserve sett:ng Reserves are treated as a

’ Ilabrlrty chargeable agaxnst an insurers assets Accordrngly, an lnsurers records and




o ._'_'-"_'__adjustment or settlement thereof " WVa Code 33- 7 5

of Insurance Commrssmners whlch mcIudes

B 1nforrnation w Va Code 33- 2 9.

i purposes of statutory compl;ance

o statutory

pcllcyholders”)

| chapter necessary to pay aII of |ts unpald Iosses and cIaIms mcurred on or before the

o date of the statement whether reported or unreported together W|th the expenses of

insurers are subject to

I examrnatton by the commlssroner who has free access to all of thelr records

_' 'Examlnatrons are conducted usrng gurdelrnes devetoped by the Natronal Assomahon

rnter aha a revrew- of reserve

In certa:n |nstances West Vlrgrnra IaW dlctates the

amount of reserves Wthh must be malntamed and in what form (cash cash"

,";3eqU|vaIents etc) W Va Code 33 8 22

Drscovery |n thls case has not progressed to the posnt that  Erie .

| ‘:‘;ll-representatlves have been questioned W|th regard tc reserve setttng However in
'..:'bad farth cases |nvolvmg other Iarge weII known msurers dorng. busmess in West '

Virglnla representattves have conceded that the settlng of reserves ls done for

Eg CIRRINCIONE DEPOSITION AT 57 58_--

- (AIIstate~-reserve settlng is’ reqmred by statutory pnnclpIes and aIso accountlng' )
'pnncrp[es") REGER DEPOSITION AT 132 (Natronwde—-reserves are a requrrement '
1| of the msurance commrssaoner [so] that the msurance company has enough funds 1n_'_

| 'order to pay future Iosses ) HOHL DEPOSITION AT 44 (Nahonwrde--reserves are a

'accountlng - mandated.. by o msurance departments to protect

RIEHLE DEPOSITION AT 258 59 (Twm Clty--West Vlrglnla

:_regulatlons dlctate that a reserve must refiect the upper va]ue of the claim);
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'_under colllsmn and other

not atfec he value DI

reserves for reasons related to Iltlgatron

5 ‘_.-remedral steps berng taken by the comm|SS|oner

:_MOORF DEPOSITION AT 123 (Hartford~-reserves are set pursuant to “legal

_gmdeline[s] tor lnsurance companres )

It should also be pornted out that reserves are ‘set tor all clalms regardless of'

whether l[trgatlon is antrczpated by the rnsurer For example reserves are establrshed

for property damage clarms Wthh are seldom if ever lrtrgated and for clarms arising

no fau'lt coverages

'(Allstatewreserves are automatlcally establlshed in property damage clarrns)
I PARDEE DEPOSITION AT 157 (Hartford—-reserves are set in no tault” clalms) .
.ZAVATSKY DEPOSITION AT 93 (State Farm--a reserve is automa’ucally establlshed '

| _When a colhsron clalm is presented) Furthermore the mere ﬁllng of a lawsurt does -

claim no: ooes it serve to rncrease or decrease the reserve.

' _'SENGHAS DEPOSITION AT ‘E‘l? 18 (Tvv[n C[ty) VOLLERT DEPOSITION AT 146-

Contrary, then to the argument advanced by Erie, insurers do not estab!rsh '

Insurers as regulated entities, are_

.compelled by Iaw to establlsh and report reserves and make therr reserve rnformatlon

" 'open to examrnatlon Farlure to establrsh reserves as reqwred by lavv can result in -

lncludlng,_ in extrem_e cases,

' -t'dellnquency proceedlngs

lt is also srgn;flcant that insurers recerve preferentlal tax treatment tor their

Ak reserves Under the federal tax code amounts set asrde for reserves are treated as

;soams&sonms e || unpald losses whrch may be clalmed as a deductron for corporate income tax

2 Relevant excerpts from the deposmons crted hereln are attached to thls response )

PRALA DEPOSITION AT 209




US 382(1998)(explarnrng the tax treatment grven to- lrabllrty |nsurers for loss'

' reserves)

In other Words all amounts ‘set asrde as reserves for the payment of g

1l future clarms are deductrble from an rnsurers gross rncome and thus reduce the

e rnsurers overail tax Irabr!rty

reserves because rt |s compulsory to do S0,

Reserves olearly are not set for lrtrgatron purposes Frrst rnsurers establish

Reserve settrng is requrred by law

regardless of whether Irtrgatron rs antrcrpated Thrs |s because the purpose of a

"those that are Irtrgated and those that are not
; _.because rt is advantageous to do SO:.
i due and owrng

1 'reserves

o reserve rs to guarantee that the rnsurer has ample funds to pay aII of its clarms_'

Seoond rnsurers estab[rsh reserves

rt offsets therr rnoome and reduces the taxes

Ene has not and cannot satrsfy rts burden of provrng that reserves are '

ol prepared rn antrcrpatron of Irtrgatron

- Even If The Work Product Privilege Applies To Reserve Information,
.- The Privilege Is Overcome In View Of The Fact That The Reserves
Are The Ontv Relrabte Contemporaneous Record Of The Insurers Claim
' : Evaluatron L : o

Even |f the court Would determrne that reserve 1nformatron is protected by the

o work product prrvrtege the prrvrlege is clearly overcome under the facts of the present
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case.

It rs |mportant to remember that Work product protectron rs not absolute _'

:“Whr!e the work product doctrrne creates a form of quatrfred rmmunrty from drscovery, .
"_rt does not label the protected materrat as prrvrleged and thus outsrde the scope of

_:".drscovery under Rule 26(b)(1) g State ex rel Chaparro vs. Wrr'kes 190 W Va 395

These then are the pnmary motrvatrons beh:nd the settrng of '




: 397 438 S E 2d 575 (1993) see also State ex rel Medrca! Assurance vs Recht 213

o -'_.W Va 457 583 S E 2d 80 (2003) _ Rule 26( )(3) more fully sets forth thrs standard o

_-'_documents protected by work product are d|scoverable upon a showmg that the

A party requestlng d|scovery has substantial need of the materlals in. the preparation of

-'the partys case and that the party |s unable wuthout undue hardshlp to obtaln the '

" substant:al equwalent of the materlals by other means

Thls standard is clearly met here After alI the bona ﬁdes of Ene S evaluatlon

:_ ‘.,:_lS the oentral rssue that must be decrded The plamtiff has alieged that Ene acted in
"'bad farth by fa:hng to attempt fo resolve her clalm for a ful! falr and reasonable'
: :amount Erles own determlnatlon of the value of the plalntaff’s clalm s obvrously.
cntioal ewdence The reserves it estabhshed and how those reserves were adjusted g
u_'throughout the pehdency of the clalm are the only contemporaneous record of Erie’ s-. |
" evaluatlon process To resolve the issue of Ene s bad falth |t |s necessary to prove
":'Ene 's OplnIOl‘l concernang the value of the plalntlffs clalm The one and only source'

of ev:dence is Ene s reserve xnformatcon '

The premier case address:ng Work product ln a bad faith context is Brown Vs,

I Superror Courf 137 Anz 327 670 P 2d 725 (1983) Brown was CIted thh approval

T '-'by Just|ce Starcher m hlS concurnng opm:on in Recht The plaantaff in Brown sued '
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: --his msurer CNA alleglng bad farth and through dlscovery requested productlon of -
R _'the entlre clalm flle CNA objected mttng work product Brown concluded that even
though parts of the f!le mlght be sub}ect to Work produot protectlon the plalntlffs |

. RS & SomoRs oo |f i_substantlal need for the flle overcame the pnvulege

Further bad-falth actlons agalnst an lnsurer llke actions
: b_y cllent_agalnst attorney, patient agalnst_ _doc_to_r can_only, _




a be proved by showmg exactiy how the oompany;" -
y _processed the claim, how thoroughiy it was considered
. . and why the oompany took the action it did. The claims
.. file is.a unique, contemporaneously’ prepared history of S
- the company’s handling of the claim: in an action such as -
- this the need for the information in the fiie is not only
" substantial, . but ‘overwhelming. - APL Corporation_v. .
- '_/—\ETNA Casualty & Surety Co., 91 F.R.D., 10, 13-14 " -
7 (D.Md.1980). The “substantial equwaient’ of this matenal_'
. cannot be obtained through other means. of discovery. :
~ The claims file “diary” is not only likely te-lead to evidence, -
"~ but to be very important evidence on. the issues of '
- whether Continental acted reasonably 137 Ariz. at 336.,
: 676P2d at734 : . _ —

Brown in turn was crted wrth approval |n Tackez‘t VS, Sfate Farm Frre and- _

o '_Casuarty, 558 A2d 1098 (1988) The plamtrrr sued her insurer, State Farm, al!egmg

T that |ts refusal to pay undermsured motorrsts benefrts constrtuted bad falth The

L '_"plamtrff requested the ehtlre Clarm ﬂle includmg specrfrca!ly, reserve rnformatlon The
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'_oourt c‘oncluded that even though reserves mrght reflect the mental |mpre33|ons of
L z.the ad}uster responsrble for settrng them any prrvrlege was overcome under the

'___substantral need standard

L [I]t is certaln that a plamtrff erl have to establrsh how the?
_ defendant processed the claim, why the defendant took: :
- the action it did, and Why it took the time it did to process. -
the claim. In thrs context, it is clear then that, “The claims
~file is a- unrque ‘contemporaneously prepared history of
- the company’s handling of the claim; in an action such as
- this - the need for the information in the file is not only -
- substantial, but overwhelmmg " Brown 670 P.2d at 734.
- The ‘substantial equivalent of this material” cannot be
. obtained through other means of drscovery - The claims -
file ‘diary’ is not only likely to lead to evidence, but to be
‘very important evidence on the - issue ~of whether -
.. Continental acted reasohably.” Brown, supra at 734. _
.~ Given the very-essence of a claim of bad faith, I am
. satisfied that plarntrffs have met the substantral need test
of Ru[e 26(b)(3) ' ‘ S :




..j.f.The court in Brown supra adoptrng the at rssue-"
C exception, succrnctfy concluded: as follows: Recognlzrng _
- that mental impressions and the like are afforded greater .
protection under Rule 26(B)(3), Brown [670 P, 2d] at 735,
- we do not believe such protection can be absolute. rn a
. case presentrng issues*1105 similar to one at bench . S
- ‘the reasons the insurer denied the claim or the manner in
= which it dealt with it are central to [plaintiff's] claim-of bad -
. faith. Thus, the strategy theories mental i impressrons and
o opmrons of [the insurer's] agents concermng the . . claim .
-~ are directly at issue. When mental impressions and the .
.'lrke are directly at issue in a case, -courts have permitted.
" an exception to the strict protectron of Rule 26(b)(3) and .~
allowed. discovery. |d. Having stated the above, it follows "
- a fortiori that reserve figures which are: the - product of -
- mental impressions; opinions and cohclusions: of the
~insurer's agents are likewise discoverable in the contextof = . -
the case at bar.. 558 Atlantic 2d at 1103-04.; 'see also . = . -
* Groben vs, Travelers Indemnity Co 49 Mrsc 2d 14 266 .- .-
’ NYS 2d616(1965) , e

The same legal reasonrng appires here Regardtess of Whether Work product _

i '-'protectron rs avariable the plarntrff neverthefess is- entltled to the reserve rnformatlon _

'=_‘:_-she has requested because she has a substantral need for it Indeed Brown'

S ':'V'followed by Tackett have conc!uded that the ptarntrff’s need is overwhe!ming in ||9h'f.

o _, :'of the fact that the rnformatron is essentral in provrng the tnsurers state of mind:

__::;Accordrngty, the reserve rnformation is drscoverable aiternatrvely under the

" ATTORNEYSATLAW..
1358 NATIONALROAD - -

© OHIO OFFICE.
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_'_',substantral need test |

CONCLUSION

Prohrbrtron is an extraordrnary remedy that is avarlab!e only where a trlal court

i L o _';._commrts E clear—cut Iegal error See a. g Hrnkle V. Black 164 W Va 112 262 S E 2d -
" :oabts&a'ohmé,'éttc i k
- L 744 (1979) in thrs case Judge Mazzone conducted an rn camera rev:ew of alI of the

. [EELING, WEST VIRGINIA 26008 |}

o bomzEan o clalm frle materrals produced by Erre From hrs revrew and applyrng the Iegat




Sl pnncrpies from Hrckman Bedeff and other authontles Judge Mazzone oonchded that

§ Erres reserve rnforma’oon was not entrtled to Work produot protectron Ene cannot

o record Erte s petitron should be denled

o EL[Z_ABETH MURFITT, et al., Plaintiff,
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B ._ demonstrate a olear-cut Iegai error For thrs reason and other appearlng-_from the
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