IN THE WEST VIRGINIA SUPREME COURT
No. 32774

STATE OF WEST VIRGINIA ex rel.
THRASHER ENGINEERING, INC.,

Petitioner,
V.

"THE HON. FRED L. FOX, II, JUDGE OF
THE CIRCUIT COURT OF MARION
COUNTY, WEST VIRGINIA; THE GREATER
MARION PUBLIC SERVICE DISTRICT; AND
ROBERT BRUMMAGE, ET AL.,

Respondents.

PUTATIVE THIRD PARTY DEFENDANT’S SHOWING OF CAUSE
"WHY A WRIT OF PROHIBITION SHOULD NOT BE AWARDED
AGAINST THE HONORABLE FRED L. FOX, II, JUDGE
OF THE CIRCUIT COURT OF MARION COUNTY

Charles R. Bailey, Esquire (wv Bar No. ozoz)
Heather D. Foster, Esquire (wv Bar No. 8543)
BAILEY & WYANT, P.L.L.C.

500 Virginia Street, East, Suite 600
Post Office Box 3710

Charleston, West Vll'glnla 25337-3710
(304) 345-4222



COMES NOW putative third-party defendants West Vir ginia Department of
Natural Resouzces West Virginia Department of Environmental Protection and West.
Virginia Public Service Commission, by counsel Charles R. Bailey, Heather D. Foster and
the law firm of Bailey & Wyant, P.L. L.C., pursuant to the Order of this Honorable Court,
showing cause why a Writ of Prohibition shotﬂd not be granted as sought by Thrasher
Engineering, Inc. and as against The Honorable Fred L.. Fox, II, Judge of the Circuit Court
of Marion County, West Vitginia, Gi‘eater Marion Public Service District, and Robert
Brummage, et al. -

The state agencies hereby incorporate and adopt by reference the Brummage Class
Plaintiff's recttation of the facts and procedural history, acknowledging that the Plaintiff-
| Class has a clearer understanding of such given the agencies never havmg been an

appr0priate or actual party to the civil action, and further state in support herein:

| Thrasher petitions this Courtto prohibit Judge Fox from enforcing his February 28
20 05 Order denying impleader of the state agenmes inthe underlying civil action. Thrasher
filed its  petition three months after the Order was entered and upon the eve of trial. The
under]ying action is a consolidated civil action as instituted by the Brummage class_
piaintiffs and Greater Marion Public Service .District (Civil Action | No. 03—C~221,
consolidating 03-C-221 and 04-C-107).  Plaintiffs brought suit | against .Thra'sher
Engineering because a vacuum sewage system constructed and installed in Marion County
by Thrasher does not work properly. The class plaintiffs are members of communities
affected by the malfunctioning vacuum sewer system, plalntiffs whose homes regularly

flood with sewage because of the system.



The state agencies submit this response showing cause why the Writ of Prohibition

should not be granted and illustrating that Judge Fox did not abuse his discretion in

denying impleader of the agencies.

Syl. pt. 1, Syl. pt. 1, Leun
citations omitted). -

have easily impled the agencieé at that time. There'after, on April 9, 2004,

“In determining whether to entertain and issue the writ
of prohibition for cases not involving an absence of jurisdiction
but onlywhere it is claimed that the lower tribunal exceeded its
legitimate powers, this Court will examine five factors: (1)
whether the party seeking the writ has no other adequate
means, such as direct appeal, to obtain the desired relief; (2)
whether the petitioner will be damaged or prejudiced in a way
that is not correctable on appeal; (3) whether the lower
tribunal’s order is clearly erroneous as a matter of law; (4)
whether the lower tribunal's order is an often repeated error or
manifests persistent disregard for either procedural or
substantive law; and (5) whether the lower tribunal's order
raises new and important problems or issues of law of first
impression. These factors are general guidelines that serve as
auseful starting point for determining whether a discretionary
writ of prohibition should issue. Although all five factors need
not be satisfied, it is clear that the third factor, the existence of
clear error as a matter of law, should be given substantial
weight. '

The history of the case is such that Greater‘Mari_on Public Service District first filed -

suit against Thrasher Enginéering, Inc. and otherson September 9, 2003. Thrasher could

class plaintiffs filed a complaint against Thrasher and others. Thereafter, Thrasher served
a third-party complaint upon these same state agencies on June 22, 2004. See Exhibit" 1.

The Court entered an Order on October 6, 2004 granting the state agencies’ Motion to

'Exhibit refer to those exhibits submitted with the
filed in response to Thrasher’s Petition for a
- Prohibition.

-3.

g v. Sanders, 213 W.Va. 569, 584 S.E.2d 203 (2003) (internal

the Brummage -

Agencies’ informal response
Rule to Show Cause and for Writ of



Dismiss and further granting the class Plaintiffs' Motion to Strike Thrasher's Third-Party
Complaint which was based on Rule 14 of the West Virginia Rules of Civil Pr_ocedure.

The Court set forth in its October 6, 2004 Order that Thrasher failed inexplicably to
provide notice to the state agencies of claims as against these agencies. See Exhibit_ 2 at p.
9, 1 8. However, the Court more pointedly found in its October 6, 2004 Ordér that
impleading the agencies"unduly complicated this litiga’cion by involving separate and

: dlstmct 1ssues, created significant confusmn and unduly delayed 1’cs ultimate resolution.”
See Exhibit 2 at p. 9, § 6. The Court went on to state that "the merits of the complaint .
against [the agen(:les] are, at best, que_s’cionable." Id.

Thereaﬂef,‘Thrasher complied with the notice réquirements and filed a Motion to
File a Third—Pa.rty.Complaint against the state ag.encies. See Exhibit 3. In resﬁonse the
agencies relied upon West Virginia Rule of Civil Procedure 14 and the court’s plevmus
Order 1ecogn1z1ng the delay and confusmn impleader of the agencies would create in the
action. See Exhibit 4. The agencies also set forth a factual basis of delay and prejudice for
the Court’s consideration concerning discovery conducted to that point. See Bl.ueﬁ'eld' Sash
and Door Co. v. Corte Consiruction Co. , 158 WV 802, 216 S.F.2d 216.(1975) overruled on
other grounds by Haynes v. City of Nltro 161 W.Va. 230, 240 S.E.2d 544 (1977). The |

'partles bricfed the matters extensively and argued the issues to the Court on February 22,
2005. See Exhibit 4; Exhlblt 5. |

At the time of the February 22, 2005 Hearing substantial discovery had taken place
since the state agencies' dismissal on October 6,2004. The state agencies argued that they |
would be unduly prejudiced by impleader in this matter in that depositions had been had

of key factual witnesses without participation of the agencies, those being:
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Donna Menefee

Renee Goines,

Richard Spots,

Teresa Efaw,
“Kevin Johnson,

Steve Calvert,

Joe Hebda,

H. Wood Thrasher,

Kenneth P. Moran,

Curtis Poe,

Mote Fike,

Robert Brummage,

Deborah Spears,

David Haun,

Clint Hawn,

Michael Taylor, and

David Simon

| See Exhibit 4‘at PpP. 3-4.

Giventhe substantial discovery that had taken place in this matter, the state agencies
argued thét they wouid have had to have undertaken to deposeall of thosé factuai vﬁtnesses
and incur substantial expe_ﬁse todo éo, thereby caﬁsing delay in the Iitigat_io?na. See Exhibit
5. at p. 12; See Exhibit 4 at p. 3-4 . In addition to 'del‘)osit.ions that had been had, expert
disclosures had been made eVidenci_ng further the prejudice the state Wbuld have incurréd
as the result of impleader if grantea. Sée Exhibit 4 at p. 4. Much i11Vestigation had been
undertaken and coﬁducted by each party to this matter further prejudicing the state
agencies. The litigation would certainly have been delayed bythe state agenciesneedto “ggt

up to speed” as explained to the trial court at hearing on the matter. See Exhibit 5 at 10-13.

“At the February 22, 2005 Hearing the Court granted Plaintiffs’ Motion for a
definite trial date and set trial to commence on July 26, 2005.

-5.



Atthe February 22, 2005 Hearing the Court setforthits reasoning todeny impleéder

of the state agencies upon the record:

Lagree that the addition of the three (3) state agencies as third-
party defendants would unduly complicate the litigation at -
hand and would cause and even greater delay in this case. In
addition, it has great potential to confuse the jury with
additional and diverse issues, which could include but are not
limited to Stateagency regulations, communications from State
agencies, publication by these State agencies, certification
procedures and State policies. The permission to interplead a
third-party pursuant to Rule 14A of the West Virginia Rules of
Civil Procedure (sic) is placed within the sound discretion of
the trial court, and with that latitude I fee] that the addition of
these three (3) State agencies would significantly prejudice the
certified class and the Greater Marion Public Service
Commission. ' '

In addition to the delays and confusion which granting the

third-party complaint would occasion, in addition the State

agency has the potential to prejudice the State agencies

themselves which would be drawn into an entity - - into the

- entirety of the litigation, much of which does not relate to the -
‘potential claims against them. This would result in the waste

of State resources which is at the very heart of the doctrine of

sovereign immunity. '

Although T recognize that Thrasher has complied with notice
provisions and that Thrasher has a right to bring this claim
- despite constitutional immunity pursuant to West Virginia - -
hursuant to Pittsburgh Elevator series of case, I'believe that
the general principles of avolding an undue complication of the
issues in the case and undue delay and resolution of the case as
it relates to the plaintiffs, and the waste of state resources by
requiring the State institutions to participate far outweighs the
defendants right to file a third-party complaint at this time.

See Exhibit 5 at pp. 19-21.

Thus, the Court found that it had the proper factual basis to deny Thrasher’s motion

to file a third-party complaint and therefore did so. Judge Fox’s February 28, 2005 Order
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was not clearly erroneous as a matter of law for his ruling was within his sound discretion
and he did not abuse such discretion. See Exhibit 6. Thrasher consistently delayed the -
underlying litigation and the filing of its Petition on May 23 continues this pattern in that
the discovery deadline was had on June 14 and trial is set for July 25 to August 63, The
Courtissued its contested order on February 28, 2005. See Exhibit 6. Therefore, Thrasher
waited almost a full three months prior to filing the subject petition. Additionally,
Thrasher, as below, alleges only state agency regulatory issues, without specification of the
allegations against the agencies, that will only serve to confuse the issues to be presented
to the jury. See Exhibit 3, attachment. In that same vein, the granting of the Rule to Show
Cause and the Writ will inevitably delay the litigation, of which the trial court took great
care to avoid in issuing its order denying impleader below. See Exhibit 5 at pp- 19-20.

At this juncture, discovery in the case is complete. The undersigned trial counsel
participated in no depositions or in discovery in this matter although, to be fair, it is -
understood that internal counsel for the respective agencies attended depositions had of
employees, but merely to defend the depositions. Among the depositions had are the
following, employees of either DEP or PSC:

Mike Johnson
Larry Batante
Paul Frantz
Bob Koontz
Michael Zito
Brad Swagger
David Dove

James Corder
Mike Kitchnell

*The action in this Court stayed the proceedings below, however, the District has
made a motion to lift the stay so that the parties may proceed to trial in this matter.
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Additionally, there were two (unsuccessful). mediations conducted, of which the
égencies have not been a .party. Ultimately partiél settlement was had among the parties.

This is a very simple issue brought to this Honorable Court. The lower Cotirt had
-complete d.iscretioh-to determine if these state agencies should be impleaded in this matter
by Thrasher. Rule 14 providés for the Court to exercise its d'iscretio.n if a third-party |
complaint unnecessarily chfuses, delays or raises distinct and sepﬁrate issues in the
litigation. See Syl. pt. 3, Bluefield Sash and Door Co., supra ( inferndl cttations omitted);
see alsb West Virginia Rgle of Civil Prbéedure 14.

As it had at the earlier hearing, the Circuit Court, in the February hearing, asséssed
the claims of Thrasher set forth in its proposed third-party complaint and found that those
claims confused the issues présented by Plaintiffs and would likely cause delay in the
procéedings. The Cc;urt recognized that the complaints by all Plaintiffs as against Thrasher
aré based in the desi.gn, implementation, and construction of the Sﬁbject vacuum sewage
system as undertaken bythe named defendants in this matter. Thrasher based its proposed
third—party cbﬁlplai-n-t as against the three state agencies on their dpproval of and funding
provided as regulatory agencies of the plans submitted them by Thrasher. The issues raised
in the complaint(s) as against Thrasher are clearly distinct and separate issues from fhose
raised in Thrasher's third-party complaint proposed to the lower Court..

Furthermore, although Thrasher relies heavily upon prejudice it claims will inure to
itif it is not allowed to implead these state agencies, Rule 14 allows for the lower Court to
use its discretion to strike a third-party complaint if it prejﬁdices the original plaintiff or
the third-party defendant. These respondents have found no. caselaw to support that

-prejudice to the original named defendant may be considered by the lower court when

-



-considering granting the filing of a third-party complaint. Bﬁfsee Bluefield Sash and Door
Co., s.upr'a_. |
Additionéﬁy, almost the entii‘ety of Thrasher’s argument put before this Court is
based on WV DEP’s enforéement of an Order it issued regarding illegal “Inﬂow
| | andInfiltration.” Thrasher ignores the evidence that has been adduced in discovery, and
more speéifically eﬁdence that Thrasher’s plans submitted for approval to the agencies did
not have I/1 included and that the hémeowners were not responsible for hooking up.I/ I
sources to the system. At deposition had on May 4, 2005, Paul Frantz, WV DEP, offered
the. following testimony: _
Q. Now, back when you reviewed and-approved. the design
and the plans for the Idamay system, those plans didn't
include hooking up dozens of sources of storm water,
did they?
A. No, sir.

And in fact, if they had, you wouldn't have approved the
plan, right?

A. Yes, I wouldn't have approved them.

If Thrasher and Green River during the-construction of
this project hooked dozens of sources of storm water
into the system, the system as built would not be
consistent with the system as designed?

2

Well, that is true, if that did take place.
Part of your job was to do a monthly inspection; is that right? -
Yes, sir.

How many times do you think you went there?

Thirty.

o > o »



So would it be, like, for 30 months then?

A. Yes, uh-huh.

Q. And so when you would do your inspections during the

construction process, did you look at the work that had
already been done, or did you watch the guys as they did
the work, or bo’fh? :

A. - Both.

Q.  Okay. And did you participate in any work where the
contractor or engineer was attempting to separate storm

water ﬂows from sewer flows?

A. I don't remember seeing any separation at the time 1
inspected.

See Exhibit 7 at pp. 31-32. _
Itis evident from this testimony that Thrasher, along with the other defendants, had

the responsibility for identifying, accommodating for, and/ or hooking up sources flowing
into the systerﬁ; Furfhermore, any illegal I/I was not approved by the DEP or other
feg.ulatory agency in that the.agencies were not made aware of such when presented
With the design plans for,app'roval. Furthermore, as argued to the lower Court, .these
- regulatory agencies | merely undertake to determine if 'plans submitted them are in
éonformance with proceduré and within state regulations. The regulatory agencies make
no changes if everything ié within regulation and a professional engineer has signed éff on
the plans. |

WHEﬁEFORE, given the diséussion herein, to allow Thrasher.leave to proceed
wit_h the third-party co mp.laint as against the state agencies would indeed, as recognized by
the lower Court in both its October 6, 2004 Order and February 28 Order, unnecessarily

confuse, delay, and complicate this litigation. The code of state rules should not be puton
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trial so that Thrasher may circumvent or confuse the litigation. Due to such, this Court

should deny Thrasher a Rule to Show Cause and Writ of Prohibition.

Charles R, Bailey (Wv\ggr No. 020
~* Heath&r D, Foster (WV Bar No. 8543)
BAILEY & WYANT, P.I..L.C.

500 Virginia Street, East, Suite 600
Post Office Box 3710 -

Charleston, West Virginia 25357-3710

(304) 345-4222

0@%@ Wﬁ '

WEST VIRGINIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION,
DEPARTMENT OF NATURAIL

RESOURCES, AND PUBLIC
SERVICE COMMISSION '
By Counsel,

Counsel to West Virginia Department of
Environmental Protection, Department of
Natural Resources, and Public Service Cormmission
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IN THE WEST VIRGINIA SUPREME COURT OF APPEALS

THRASHER ENGINEERING, INC.

Petitioner,
v. Case No.: 051126

THE HONORABLE FRED .. FOX, I
JUDGE OF THE CIRCUIT COURT
OF MARION COUNTY, WV, and
GREATER MARION PUBLIC
SERVICE DISTRICT and

ROBERT BRUMMAGE, ¢t al.

Respondents,

CERTIFICATE OF SERVICE

‘The undersigned does hereby certify that the foregoing JUNE 14, 2005 RESPONSE
LETTER TO THRASHER ENGINEERING, INC, PETITION FOR WRIT OF
PROHIBITION has been served upon the following counsel of record by this day mailing true
copies thereof: |

Guy R. Bucci, Esquire

Kris Kormany, Esquire

Bucei Bailey & Javins, LC
Post Office Box 3712
Charleston, WV 25337
Counsel for Brummage Class

. John I. Tinney, Ir.,; Esquire
The Tinney Law Firm, PLLC
Bank One Center, 14% Floor
707 Virginia Street, East
Charleston, WV 25301
Counsel for Thrasher Engineering, Inc.

James A. Walls, Esquire

Kelly B. Kibble, Ewquire

990 Elmer Prince Drive, Suite 205
Morgantown, WV 26505

Counsel for Thrasher Engineering, Inc.

The Honorable Judge Fred L, Fox, II
Judge, 16" Judicial Circuit



Marion County Courthouse
211 Adams Street
Fairmont, WV 26554

- Respondent '

W. Henry Jernigan, Esquire
Julie Pence, Esquire
- Dinsmore & Shohl, LLP
900 Lee Street
Huntington Square, Suite 600
P.O.Box 11887
Charleston, West Virginia 25301 _
- Counsel for Greater Marion Public Service District

Mark A Bramble, Esquire

Kesner, Kesner & Bramble

P.O. Box 2587

Charleston, West Virginia 25329
Counsel for Green River Group, Inc.

Carl L. Fletcher, Jr., Esquire

~ Jennifer Grindo
Daniels Law Firm
BB&T Square _
300 Summers Street, Suite 1270
P.O.Box 1433 ' I
Charleston, West Virginia 25325-1433
Counsel for Defendant Airvac, Inc. _

Done this 29th ___day of July, 2005

ST
Charles R, {Baﬂey, Esqtﬁre (VWBE&‘ No. 0202)
Heather D. Foster, Esquire (WV Bar No. 8543)
BAIEY & WYANT, P.L.L.C.
405 Capitol Street, Suite 1007
Post Office Box 3710
Charleston, West Virginia 25337-3710
(304) 345-4222
Counsel for Defendants, West Virginia Depariment of
Environmental Protection, West Virginia Department
of Natural Resources, and West Virginia Public
Service Commission '



IN THE WEST VIRGINIA SUPREME COURT OF APPEALS

THRASHER ENGINEERING, INC.,

Petitioner,
V. - Case No.: (51126

THE HONORABLE FRED L. FOX, 11
JUDGE OF THE CIRCUIT COURT

- OF MARION COUNTY, WV, and
GREATER MARION PUBLIC
SERVICE DISTRICT and

ROBERT BRUMMAGE, ¢t al.

Respondents.

CERTIFICATE OF SERVICE

The undersigned does hereby certify that the foregoing PUTATIVE THIRD PARTY
DEFENDANT’S SHOWING OF CAUSE WHY A WRIT OF PROHIBITION
SHOULD NOT BE AWARDED AGAINST THE HONORABLE FRED L. FOX, 11,
JUDGE OF THE CI_R_CUIT'COURT OF MARION COUNTY has been served upon the

following counsel of record by this day mailing true copies thereof:
Guy R. Bucci, Esquire
Kris Kormany, Bsquire
Bucci Bailey & Javins, LC
Post Office Box 3712
Charleston, WV 25337
Counsel for Brummage Class

John H. Tinney, Jr., Esquire

The Tinney Law Firm, PLLC

Bank One Center, 14™ Floor

707 Virginia Street, Bast -

Charleston, WV 25301 '

Counsel for Thrasher LEngineering, Inc.

James A. Walls, Esquire

Kelly B. Kibble, Ewquire

990 Elmer Prince Drive, Suite 205.
Morgantown, WV 26505

Counsel for Thrasher Engineering, Inc.

The Honorable Judge Fred L. F ox, IT



Judge, 16™ Judicial Circuit
Marion County Courthouse
211 Adams Street
Fairmont, WV 26554
Respondent '

W. Henry Jernigan, Esquire

Julie Pence, Esquire

Dinsmore & Shohl, LLP

900 Lee Street

Hunfington Square, Suite 600

P.O. Box 11887

Charleston, West Virginia 25301 ,
Counsel for Greater Marion Public Service District

Mark A. Bramble, Esquire
Kesner, Kesner & Bramble
-P.O.Box 2587
- Charleston, West Virginia 25329
Counsel for Green River Group, Inc.

Carl L. Fletcher, Jr., Bsquire

Tennifer Grindo

Daniels Law Firm

BB&T Square

300 Summers Street, Suite 1270

P.O. Box 1433 ,
Charleston, West Virginia 25325-1433
Counsel for Defendant Aivvac, Inc.

Done this 29th___ day of July, 2005

R

Charh;i{. Bailey, Esquire (W Bar No. 0202)

Heather D. Foster, Esquire (WV Bar No. 8543)

BAILEY& WyanT, P.L.LC.

4035 Capitol Street, Suite 1007

Post Office Box 3710 -

Charleston, West Virginia 25337-3710

(304) 345-4222

Counsel for Defendants, West Virginia Department of
Environmental Protection, West Virginia Department



