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" The Honorable Justices ofthe
West Virginia Supreme Court of Appeals
. ATTENTION: Rory L. Perry, Clerk -~
- ‘West Virginia Supreme Court of Appeals
- State Capitol - IR o

“Charleston, West Virginia 25305

Re: - Thrasher Engineering, Inc. v. The Honorable Fred L. Fox, 1,

-  Judge of the Circuit Court of Marion County, West Virginia, and -
 Greater Marion Public Service District and Robert Brummage, et
. -al.; No.op1126 ' ' o SN

| _Ionnor_ab_lé Justices of the Wes-t Virgiﬁia' Supreme Court of 'Appealéq L

1, Charles R. Bailey, along with Heather D. Foster of Bailey & Wyant, P.L.L.C., am
writing on behalf of the West Virginia Department of Environmental Protection, Public .-
Service Commission, and Department of Natural Resources. This Honorable Court offered -
these state agencies the opportunity to respond at this informal stage of the proceedings to’

a Petition for a Rule to Show Cause and Writ of Prohibition filed by Thrasher Engineering, =
Inc. as against The Honorable Fred L. Fox, II, Judge of the Circuit Court of Marion County,
West Virginia, and Greater Marion Public Service District and Robert Brummage, et al.

- Thrasher petitioﬁs-this Courtto p-rohibit'J udge Fox from erifofdn’_g his Februéry 28,
2005 Order denying impleader of the state agencies in the underlying civil action. Thrasher

filed its petition three months after the Order was entered and upon the eve of trial, The
~underlying action is a consolidated civil action as instituted by the Brummage class
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-plamtrffs and Greater Marlon Pubhc Semce DlStI‘lCt (Clvﬁ Actron ‘No. 03~ C—221

o consohdatmg 03-C-221 -and 04-C-107).  Plaintiffs brought suit against Thrasher

" Engineering because a vacinim sewage system constructed and installed in Marion County -

- by Thrasher does.not work properly. The class plaintiffs are members of communities -

" affected by the malfunctioning vacutim sewer- system plarntlffs whose homes regularly
flood wrth sewage because of the system o : :

The state agencies submlt thls 1nforma1 response in opposnhon to the Petltlon for the : B
Rule to Show-Cause and Writ of Prohlbltlon in that J udge Fox d1c1 notabuse hls drscretlon' e
in denymg Impleader of the agencres ' L R

: _ “In determlmng whether to entertam and issue the wr1t_ B
- ofprohibition for cases not involving an absence of jurisdiction =~
~ - “butonlywhereitis claimed thatthe lower tribunal exceededits - .
- legitimate powers, this Court will examine five factors: (1)
‘whether the party seeking the writ has no other adequate -
" means, such as direct appeal, to obtain the desired relief; (2)
:whether the petitioner will be. damaged or prejudiced in a way -
‘that is not correctable on appeal; (3) whether the lower
“tribunal's order is clearly erroneous as a matter of law, (4}
whether the lower tribunal's order is an often repeated erroror
manifests persistent disregard for either procedural or
substantive law; and (5) whether the lower tribunal's order
raises new and important problems or-issues of law of first
impression. These factors are general guidelines that serve as
~auseful starting point for deterrnmmg whether a discretionary .-
writ of prohlbrtlon should issue. Although all five factors need -
- notbesdtisfied, it is clear that the third factor, the existence of
- -clear error ‘as a ‘matter of law should be glven substantlal
' welght ‘ o .

| . Syi P’E 1, Syl pt 1, Leung vy Sanders 213 WVa 569, 584 S E 2d 203 (2003) (mternal_
-mtattons omltted) o

_ The hlstory of the case is such that Greater Marion Public Seerce Distriet f]rst filed
- suit against Thrasher Engineering, Inc. and others on September 9, 2003. Thrasher could
have easily impled the agencies at that time. Thereafter, on April 9, 2004, the Briimmage
class plaintiffs filed a complaint against Thrasher and others ‘Thereafter, Thrasher served
a third-party complaint upon these same state agencies onJune 22, 2004. See Exhibit 1.-
The Court entered an Order on October 6, 2004 granting the state agencies’ Motion to -
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: _Dlsmlss and further grantlng the class Plamtlffs Motlon to. Strlke Thrashel s Thlrd Party "
E _Compiamt whrch was based on Rule 14 of the West Vlrglma Rules of Clvﬂ Proeedure

, The Court set forth in its October 6 2004 Order that Thrasher falied mexphcably to .
‘provide notice to the state agencies of claims as agamst these agencies. ‘See Exhibit 2 at p.
9,9 8. However, the Court- more pointedly found in its October 6, 2004 Order that

. 1mp1ead1ng ofagencies unduly complicated this litigation by involving separate and distinet -

issues, created significant confusion, and unduly delayed its ultimate resolution.” -See -

: Exhlblt 2atp. 9, 16. The Court went on to state that "the merlts of the complamt agamst_
- [the agenc1es] are at best questlonable " Id L _ _

Thereafter Thrasher comphed wrth the notice requlrements and fﬂed a Motlon to”

‘File a Third-Party Complaint against the state agencies. See Exhibit 3. In response, the
‘agencies relied upon West Virginia Rule of Civil’ Procedure 14 and the court’s previous .
Order recognizing the delay and confusion impleader of the agencies would create in the - -

action. See Exhibit 4. The agencies also set forth a factual basis of delay and prejudice for

- the Court’s consideration concerning discovery conducted to that point. See Bluefield Sash
* - ‘and Door Co. v. Corte Construction Co., 158 WV 802, 216 S.E.2d 216 (1975), overruledon -
*other grounds by Haynes v. City of Nltro 161 W.Va. 230, 240 S.E. 2d 544 (1977).- The

parties briefed the matters extensively and argued the i issues to the Court on February 22,

.2005 See Exhibit 4; Exhibit 5.

At the time of the February..za, a005 Hea-ring substantial d’iscOvery had taken place

“since the state agencies' dismissal on October 6, 2004. The state agenciésargued that they

would be unduly prejudleed by impleader in this matter in that depositions had been had' |

- of key factual w11:nesses Wxthout partle1pat10n of the ageneles those bemg

' Donna Menefee
‘Renee Goines,
o Richard'S_pots,
. Teresa Efaw,
‘Kevin Johnson,
Steve Calvert, -
Joe'Hebda, -~ = -
' H.Wood Thrasher;, =
. . Kenneth P. Moran, -
Curtis Poe, '
Mote Fike,
- Robert Brummage,
Deborah Spears,

1
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- Clint Hawn,

" ‘Michael Taylor and
| Dawd Slmon o

| _ ,"See Exhlblt 4 at pp 3 4

leen the substantlal dlscovery that hadtaken placein thls matter the state agenmes'

argued that they would have had t6 have undertaken to depose all of those factual witnesses

. and incur substantial expense todo so, thereby causing delay in the litigation®. See Exhibit -
-5 at p.-12; See Exhibit 4 at p. 3-4 . In addition to depositions that had been had, expert
. disclosures had been made evidencing further the prejudice the state would have incurred

as the result of impleader if granted. See Exhibit 4 at p.4. Much investigation had been

uridertaken and conducted by each party to this matter further prejudlcmg ‘the state
~ agencies. Thelitigation would certainly have been delayed by the state agencies need to “get -
- upto speed” as explamed to the trial court at hearlng on the matter. See Exhlblt 5at10-13.

At the February 22,2005 Hearlng the Court set forthrts reasonlng to deny nnpleader_

. of the state agencres upon the record:

I agree that the addltlon of the three (3) state agen01es as thll‘d- =
. party defendants would unduly complicate the litigation at -
-hand and would cause and even greater delay in this case. In
addition, it -has great potential to confuse the jury with
additional and diverse issues; which could include but are not
- limited to State agency regulations, communications from State
-agencies, publication by these State agenmes, certification
- procedures and State policies; The permission to interpleada
third-party pursuant to-Rule 14A of the West Virginia Rules of
-Civil Procedure (sic) is placed within the sound discretion of -
- the trial court, and with that latitude I feel that the addition of
these three (3) State agencies would significantly prejudice the -
certified class and the Greater Mar10n Public Serv1ce ¢
Commlssmn ' : SR :

‘At the February 29, 2005 Hearing the Court granted Plarntlffs Motlon fora
deflnzte trial date and set trlal ‘to commence on July 26 2005 :
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o In addltlon to the delays and confusron whlch grantmg the -
third<party complaint would occasion, in addition the State
~agency has' the . potential to -prejudice the State agencies
. themselves which would be drawn into an entity - - into the
. entirety of the litigation, much of which does not relate to'the: ~ ~

-potential claims against them. This would result in the waste
- of State resources which is at the Very heart of the doctrme of -
_ _Soverelgn rmmunlty : : -

- Although I recogmze that Thrasher has comphed w1th notlce_ '
- provisions and that Thrasher has a right to bring this claim
. despite- constitutional immunity pursuant to West Virginia ~ -
- pursuant to Pittsburgh Elevator series of case, I believe that
. the general pr1nc1pies of avoiding anundue comphcatlon ofthe
-issuesinthe case and undue delay and resolution of the case as
it relates to the plaintiffs, and the waste of state resotirces by .
~requiring the State institutions to participate far outweighsthe -
-- defendants right to ﬁle a thirdmparty complalnt at thls t1me .

e See Exhlblt 5 at PP 19 a1,

Thus the Court found that ithad the proper factual basis to deny Thrasher smotion
tofilea thlrd-party complamt and therefore did so. Judge Fox’s February 28, 2005 Order
- was not clearly erroneous as a matter of law for his ruling was within his sound discretion
and he did not abuse such discretion, See Exhibit 6. Thrasher has consistently delayed the

“underlying litigation and its late filing of this Petition (May 23) continues this pattérnin = -

~ that the discovery deadline is set for June 14 and trial is set for July 25 to August 6. The -
- Courtissued its contested orderon February 28, 2005, See Exhibit 6. Therefore, Thrasher
- ~waited almost a full three months prior to filing the subJeet petition, Addmonally, _
“Thrasher, as below, alleges only state agency regulatory issues that will only serve to - -
‘confuse the 1ssuestobe presented tothejury. See Exhibit 3, attachment, In thatsamevein,
the granting of the Rule to-Show Cause will stay the proceedmgs and inevitably delay the
litigation, of which the trial court took. great:care to avoid in 1ssu1ng its order denymg
impleader below. See Exhlblt 5 at pp 19 20. ' - :

' At th1s Juncture, dlscovery in the caseis substantlally complete but for deposmon of

Thrasher’s liability expert scheduled for June 14, 2005. Discovery deadline is June 15,
- 2005. The under31gned trial counsel has participated in nio depositions to date although,
to be fa1r it is understood that 1nterna1 counsel fer the respeetlve agenc1es attended
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deposmons had of employees Among the deposmons had are the followmg, prlmarﬂy
E employees of e1ther DEP or PSC :

- ‘Mike Johnson _
" -Larry Batante -
‘Paul Frantz -~
‘BobKoontz' " -
- =Michael Zite = -
‘Brad Swagger
‘David Dove - _
. James Corder - - -
j ~Mike Kltchnell

Addltlonally, there have been two (unsuccessful) medlatlons conducted of whlch the ':4 R

e agenmes have not been a party

| Tl]ls isa very szmple issue brought to th1s Honorable Court. The lower Court had -

- complete discretion to determine if these state agencies should be 1m,pleaded inthismatter
- by Thrasher. Rule 14 provides for the Court to exercise its discretion if a th1rd~party s
- complaint- unnecessarﬂy confuses, delays or raises distinct and separate issues in the
. litigation. See Syl pt. 3, Bluefield Sash and Door Co., supra (internal citations omitted);
~ see also West Virginia Rule of Civil:Procedure 14. As it had before, the Circuit Court

assessed the claims of Thrasher set forth in its proposed third-party complaint and found .

~that those claims confused the issues presented by Plaintiffs and would likely cause delay =~ =
‘in the proceedings. The Court recognized that the complaints by Plaintiffs as against =~ -

Thrasheris based in the design, implementation, and construction of the subject vacuum
sewage system as undertaken by the named defendants in this matter. Thrasher based its

proposed third-party complaint as agamst the three state agencies on their approval ofand

fundmg provided as regulatory agencies of the plans submitted them by Thrasher. The

issues raised in the complaint(s) as against Thrasher are clearly distinct and separate zssues
from those raised in Thrasher s thlrd-party complamt proposed to the lower Court.

F urthermore, although Thrasher relies heawly upon pre;udlce it claims wﬂl inure to '

- it ifit is not allowed to implead these state agencies, Rule 14 allows for the lower Court to

useits diseretion to strike a third-party complaint only ifit prejudices the orlgmal plaintiff
or the'third-party defendant. These respondents have found no caselaw to support that
prejudice to the original named defendant may be considered by the lower court when
considering granting the filing of a third- party complamt But see Blueﬁeld Sash and Door '
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o Addltlonally, almost the entlrety of Thrasher s argument put before this Court is
* based.on WV DEP’s ‘enforeement, or lack thereof, -of an Order it issued regarding illegal -
“Inflow andinfiltration.” Thrasherignores the evidence that hasbeen adduced in discovery,
and more specifically evidence that Thrasher’s plans submitted forapproval to the agencies
~ did nothaveI/Tincluded and that the homeowners were not responsible for hookingup I/I
- sources.to the system. At depesmon had on May 4 2005, Paul Frantz, WV DEP offered. e

o :-the followlng testlmony

o o o

Now, back when you revrewed and approved the de31gn

and the plans for the Idamay system, those plans didn't L
include hooking up dozens: of sources of storm water,

- dldthey'r’
".No srr

- -_'And in fact 1f they had you Wouldn t have approved the .
-_plan rlght'? _ _

Yes, I wouldn t have approved them

I Thrasher and Green River during the eonstructxon of B

this project hooked dozens of sources of storm water
into the system, the system as built would not be;

- consistent with the system as. demgned'?’

Well that is true if that did take place

| -Part of your _]O_b was t_o .do a monthly 1nspectio'n; is that rlght'p B

 Yes,sir.

How many times do you-think- you went there?

: Thirty.

So would it be, lrke, for 30 months then?

B Yes uh- huh
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Q. .-And S0 when you. would do your 1nspectrons durmg the =

- construction: process, did you look at the work that had =
" already been done, or (hdyou watch the guys as they dld- R
' the work ot both'? . - o

A Both -
Q | __Okay And did you partlclpate in any work where the .

- contractor or éngineer was attemptmg to separate storm . .
' water ﬂows from sewer ﬂows? . -

AT don t remember seelng any separatron at the tlme I't e
s '.'-mspected : :

-. .See Exh1h1t7atpp 31 g0

It is evident from this testrmony that the Thrasher had the sole respon51b1hty for .

: .hookmg upsources flowing intothe system. It is further evident that any illegal 1/ was not

approved by the DEP or other regulatory agency. Furthermore, as argued to the lower

. Court, these regulatory agencies merely undertake to determine if plans submitted them
~are in conformance with. procedure and within state regulations. The regulatory agencies -
make no changes if everythmg is w1thm regulatron and a professronal engmeer has SIgned :

'_ off on the - plans,

‘Given the dlscussmn herem to allow ’I‘hrasher leave to proceed with the thlrd«party .
Lcomplalnt as against the state agencies would indeed, as recognized by the lower Courtin

both its October 6, 2004 Order and February 28 Orde1 unnecessarily confuse, delay, and

complicate this htlgatmn The code of state rules should notbe put on'trial sothat Thrasher -

~ may circumvent or confuse the litigation. - Due to such, this Court should deny Thrasher
a Rule to Show Cause and ert of Prohlbrtlon :

S ClatlesR BalesrBequire (WY EarNo.oa0)

-Heather D. Foster, Esquire (WVBarNo. 8543)

BATLEY & WYANT, P.L:L.C.
- 500 Virginia Street, East, Suite 6(_)0

Post Office Box 3710 :
Charleston, West Vlrglma 25337 3710

- {304):345-4222

. Counsel to West Virginia Deparhnent of -

- Environmental Protection, Department
of Natural Resources and Pubhc Servlce

- Commrsszon :




