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Now comes the petitioner, Kimbeﬂy Tui"ley, (respondent below), pursuant -
to Rule 4 of the West Virgi_nia Rules of Appellate Procedure, and respebtfully
requests this Honorable Court to grant her Petition for Appeal and to reverse
the trial Court’s ofdﬁrs of July. 1, 2004 and August-26‘, 2004, granting the
respondents’, and petitioners’ below, John and 'Daisy Keesee, grandparents’

visitation with Mrs. Turley’s children Holly, age 11, and Ashlee, age 3.

' PROCEEDINGS BELOW AND RULINGS
OF THE FAMILY AND CIRCUIT COURTS

On January 24, 2004, Daisy and John Keesee filed their petition for
grandparents’.visitaﬁi.on before the Family Court- of Cabell County.! Mrs. Turlejf
objected to the visitation on groﬁnds that continued exposure to the
grandparents and the unhealthy environment in which they lived was Liri'safe,
immoral and ﬁot in the best interests of her children’s welfare. The Cabell
'Cou‘nty Family Cburt'_ granted visitation by order entered July 1. 2004. (Sece
Exhibit A) The order of visitation was appealed to the Circuit Court, the
Hohoréble Dan O’Hanlon .presiding. On- August 20, 2004, Judge-'O’Hanlon' |
_ ruled that. the trial court did nct properly address ﬁhe statutory criteria as
~ dictated by W. Va. Code §48—'.10—502 in grari_ting gran_dparents visitation. jJudgc
O’'Hanlon further ruled that the fémily céurt did not properly consider the best
interests of the children as_required by both statutory and 'comn.lon law. J udge -
O’Hanlon remanded the case for further evaluation and for sp.ec.iﬁc findihgs of
facts. Of specific cohcérn to Judge OHanlon was the trial court’s lack of
.ﬁndings_re'garding the mother’s fear of the children being exposed to danger :
whilé in the grandpar.ents’ (:ﬁstody; (See Exhibit B, Order Remandilng Matter to
Family Court) On August 26, 2004 and Without further proceedings, the
Family Judge entered an order articulating various findings laffirming his early
rulings gr_anting visitation. This ruling was once again appealed due to the fact

* that Mrs. Turley believed the court did nét consider the legitimacy of her

' John Keesee died on November 6, 2004.
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‘to demonstrate that he is both _violent and uncolleerned of the legal

concerns nor did it apply the intent-‘- of the law in granting grandparents"

visitation. However, the appeal was not returned to the remandmg court, but
mstead was assigned to Judge Alfred Ferguson Judge Ferguson, without oral
arguments affirmed Judge Anderson’s rulmgs Judge Anderson’s grantmg of
visitation is clearly erroneous and puts the children at risk of harm. Perm1tt1ng
grandparents visitation that places children at harms door i is not in comphance
w1th West Virginia statutory and common law, and therefore, it is from this

series of orders that Mrs. Turley appeals 2 |

STATEMENT OF FACTS

On Fe’bruary 18, 2002, Kimberly Turley, formerly known as Kim'berlly

Keesee, and Kevin Keesee separated, and on December 20, 2002 they were

divorced. Durmg the marrlage Kevin Keesee had both drlnkmg and drug'-

related addlcuons_ He was both phys1cally and mentally abusive to hlS family.
This behavior was both witnessed and condoned by his parents, John and
.I.)aiisy Keesee. (Sec hearing tape, te'stimony of Mrs. Tufley, Daisy and.John

Keesee) During separatmn the abuSNe behavmr became SO threatemng to

"Mrs Turley and her children that the court prohibited contact of any kind

_between Kevin Keesee and his ,blologleal children. Kevin’s behavior continued

consequences associated with his actions. (See Order of August 9, 2002,
attached as EX_hibit C). | o |
Kevin and Mrs. Tui"le'y have two children, Hollie, age 11 and Ashlee, age
3. On January 24, 2004, John and Daisy Keesee filed a petition for
grandparents’ vieitation. Although the children, méinly Hollie, had frequently
visited with their.grandparents _prior to separeition, Mrs. Turley testified that

this was not by choice. Unfortunately, an abusive person, such as Kevin

? The appellate rules as articulated in the Family Court Rules appear to be similar to a supreme court appeal in that
it requires the filing of a petition for appeal; a granting or denial of the appeal; and if granted, the right to oral
arguments. In the case at bar, the petition was filed and an order affirming the rulings was issued. This was done
without a formal granting of the appeal and without an opportunity 1o present oral arguments.’
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Keesee, frequently limits the spouse’s contact with other people. In this case,

Mrs. Turley’s associations where hrmt(,d by Kevin to his frlends and family.

(See hearing tape Mrs. Turley, 2:05). Specnﬁcally Mrs. Turley testlﬁed that

Kevin would not permit her to socialize outside of his famlly circle. Kevm '

would threaten and physically abuse Mrs. Turley, and he would disable her car
to prevent her [rom leaving the home. Dué to times of extreme violence, ‘the
—grandp.ai."ent’s home was a safer environment for the children than the marital
5_horﬁe. It is important.to note that Mrs. Turley testified it was a safer location,
not the preferred location. (See hearing tape, 4:30 and 9:10). '

In 2002 and after years of living in an abuswe home, Mrs. Turley made

the monumental decision to break away. A situation filled with fears and

abuse. Her first step towards freedom was to get a job. Her second step was to
leave the home and move her and the children to her father’s home.3 Due to

lack of resources, Mrs. Turley attempted to obtain a divorce without the benefit

of counsel. Richard Fredeking represented Kevin Keesee. The initial temporary-

hearing resulted in Kevin being granted significant visitation with the children
due to the fact that Mrs. Turley was working and the father was on social
“security disability. Although Mrs. Turley attempted to convince the court of the

violence associated with the Keesee home, Judge ‘Anderson ignored Mrs.

Turley’s pleas until Kevin was careless eno.ugh' to demonstrate his violent

‘nature in public. Only after Kevin committed acts of violence and subsequently
threétehed to kill Mrs. Tufley and the children- did Judge Anderson restrict
Kevin’s contact with the children. (See Exhibit C, Temporary Protective Order)
Eve'n. after the court had prohibited c_ontacfbetween Kevin and his children, on
November i, 2002, Kevin left the following méssage on Mrs. Tuﬂey’s father’s

answering machine.

* It is interesting to note, that Mrs. Keesee testified that Kevin and Mrs. Turley’s troubles started when Mrs. Turley
got a job. Consistent with domestic abuse, the abused person can only break away if they have some financial
ability to do so. So in one sense, Mrs. Keesee’s comment was correct, Mrs. Turley started the fight for freedom
when she stood up to Kevin and got a job. This allowed her the financial ability to break away.



This is K man. You're trying to take my kids away
from me, and you f--- me and we’ll all die and go to
hell. And, that means you big man, and the main

- thing is Kim Keesee and ----- Charlie. We’ll all die
and go to hell. You F---ed with the wrong Motherf---
er. I ask for my kids, I ask you nicely and you can

. kiss my ass, and if I see you out, your ------- . Listen,
I'm just dying to see you Motherf---ers in a crowd, all
right. You are good people; I'm just dying to see you
all all right. You are number one dickheads. Don't {-
-- with me all right. You ain’t taking my kids away
from me. I will kill every f---ing one of you all right.
Don’t you, Hey I might stay in _}all for two years for
saying this {cuts off).

‘Mrs. Turley .begs the court to listen to the tape. It will give this court a
true feeling of the personalities involved. The trial court refused to listen to the
tape, and therefore, the trial court could not have been in a position to
understand or cons1der its contents. (See trlal exhibit 5, casaette tape of Kevin

Keesee’s message)

Mrs. Turley would not agree to - visitation with the paternal -,

grandparents and the recent death of Mr Keesee has not changed her-

position. Mrs. Turley gave four reasons for her position. First, Mrs. Turley
testified that the grandmother Mrs. Keesee had prev1ously permitted Kevm

Keesee Lo see the children during a prior restralnlng order prohlbltlng such

contact, and that Daisy had stated that she would permit Kevm to see the

 children in the future. Secondly, Mrs. Turley testified that_ Kevin had'.

repeatedly threatened to kill her and the children and that any visitation with

Kevin’s parents would place the children at an_ine-reased_ risk of harm. Third,

due to the fact that drugs and alcohol are regularly present in the

grandparents’ environment, the grandparents* home is far from appropriate for

a child of any age. Fourth, the evidence clearly demonstrates that the

grandparents, as a unit, could not control the people and environment around

them. Based on the fact that John Keesee recently passed away, the ability of

the grandmother to control the adults around her is of even greater concern.



Mrs. Keesee lives at 7009 Skyhigh Road, Ona, West Virginia. It is a
significant di-stance to law enforcement. T_hellonly n_eighbo‘_rs. w_ithin"runnin'g
distance are. Buddy, the"Keesee’s son and brother to Kevin Keesee, and
MaryJane Belton, Mrs. 'Keesee’s-mother. ~There is no cell phone coverage.
During. the past several Years, John -Keésee was convicted of cultivating and
possessing. marijuana. By his own admission he had been arrested for pubiic
intdxication on many occasions. (See hearin.g tape 1:42:30)° A normal day in
‘the Keesees' home involved John 'drinking. approximately one case of beer per
day. (Sec hearing tape Kim Turley, 1:25:38). Buddy, the Keesees’ son and
next-door neighbor has been convicted on at least three DUI charges. (One
1nc1dent resulted in a death) Buddy was recently charged with two counts of
-possessmn of a controlled substance with the intent to distribute. Buddy

Keesee is suspected to be mvolved with marljuana trafficking. (See Exhibit D).

- Kevin, the biological father has been convicted on various drug and alcohol

related charges.. In or around the fall of 2002, Kevm Keesee was arrested for
destroying property and threatening to kill Mrs Turley s father. (See Exhibit E,
911 transcnpt) He was originally sentenced to home confinement, however, in
or around March or 'Apr—il of 2004, he Violated home confinement and was
terriporarily incarcerated. At the initiation of home confinement, Kevin Keesee
tested positive. for cocaine. Even after his release from jail, Kevin Keesee’s
‘behavior continued to be erratic, unpredictable and dangerous. 4 |
The grandmother Daisy Keesee, testifiéd that Kevin is a regular visitdr in
‘her home and that she talks with him dally Of greatest concern to this counsel
is Mrs. Keesee's testimony that her son respects her and does not drink in -
front of her. If Kevin and Buddy Keesee have such great respect for their
parents,. why do both of them have sigﬁifican"t-c‘rirninal records? Furthermore;
logic dictates that this is not a true statement especially when one recognizes

by Mrs. Keesee’s own admission that her husband, John, consumed alcohol

 Various docket statement were presented to the court marked as Respondent’s exhibits 1, 2,.and 3, reflecting
various arrests and convictions for Johnmy, Buddy and Kevin Keesee. These cxhlblts reflect only a portion of -
charges involving the Keesee family. : :



« dally Klmberly pleaded for the court not to force her to place the children in a
drug and alcohol invested enVJronment that had taken her yearb to break away
~fromi. ' L 7
| 'Melody Frye, counselor | appomted by Lhe court to attempt family
: counsehng during the original divorce between Kevin and Mrs. Turley, testified
that during heér involvement with the court ordered famll'y counseling, Kevin
Keesee coﬁfessed th_at he Wt)uld “kill Kini,and drag her body down Route 2.75
Kevin also threatened that if he could not see his children no one would see
them, and she understood Mr. Keesee was thréatening to kill his own Childreﬁ.
~Ms. Frye testified that Kevin understood that she would be called td testify in
his case, and that he exhibited no fear of the consequences associated with his
conduct. She stated that Kevin had made a subliminal threat to her own, Ms.
Frye’s, children. In fact, Ms. Frye testified that she was fearful of appéaring
and testifyin\g in the hearing on this matter as she was concerned abQut: her
own safety. (See hearing tape 2:09:5.9 and 2:12). Ms. Frye furthef testified
that she had been asked to see Hollie prlor to the hearlng on grandparents’
visitation, the oldest ch1ld at issue before this court, and opmed that Hollie was
afraid to visit with her grandparents due to a f(_-zar that Kevin would be present.6
Ms. Frye testified that she was highly c'oncerned that Kevin Kéeéee would follow
- through with his threats to hurt Mrs Turley and. the chlldren and thatl
grandparents visitation would create a serlous risk of harm to Mrs. Turley,_
Hollie and Ashlee. As further ev1dence that Kevin Keesee is a serious threat to
‘Mrs. Turley and the children is the fact that on April 17, 2004, just a couple of
weeks after- Kevin was. released from jail for attemptmg to break into. Mrs
Turleys fathers home to kill h1m Kevin left a threatenmg letter on Mrs.
Turley’s father’s car stating “If I can’t see my kids nobody will see ‘their kids.”?
(See Exhibit F). " |

° Mrs. Frye’s testimony can be located on the hearing tape at 2:07:29.

® Ms. Frye did not examine Ashlee due to the fact that Ashlee was less than a year old when Mrs. Turley and Kevin
separated, and therefore, Ashlee does not have recollection of a relationship with the Keesees.

7 Although the trial court refused to admit the note into ev1dence for reasons not absolutely clear to appeliant, the
court remalked that the note gave him great concern,



Ms. Frye testified that she did not recommend visitation with the

_ grandp'arent‘s due to her concern that contact with Kevin’s parents would give |
' Kerio access to the children’s schedule thus making it easier for him to gain |
“access to the children. This would allow Kevin a greater opportunity to carry i
through with his -threats of Violerlce She. further testiﬁed ‘that personality
'd1sorders as exhibited in Kevin are frequently based on the env1ronrnent a
persorl would have been exposed to during his youth, and therefore, she was
Concerned that Kevin was a simple reflection of his parents Daisy and Johnny
Keesee. Reoogmzmg that Kevin’s brother has. similar drug and alcohol
problems, Ms Frye is ooneerned that Kevin) is a product of the drug, aleohol, as
well as, violent environment of the grandparents., John and Daisy Keesee..

It is requested that this Honorable Court give careful consideration to
Mrs. Frye’s testimony. Mrs. Frye has been involved in counseling, including
domestic violence counseling, for more than thirteen years. - She tes.tified that
- never before in her career had any patient sedred her in the way Kev.in Keesee _
did. In Mrs Fryes professional opinion, Kevin could not be controlled by
.arlyone In her words, “I can’t 1rnag1ne how anyone would be able to control
hlm [Kevm Keesee] ‘He says ‘there is nothmg wrong with him and he has no
fear of consequénces.” (See hearing tape at 2:12; 24) Mrs. Turley pleads for
this court to listen to Mrs. Frye’s testimony' (See hearmg tape 2: 07)
| . Ms. Frye also testified regardmg Hollie’s emotronal status. In Mrs. Frye’s
opinion, Hollie has shown. marked 1mprovemer1t in her personahty since bemg .
separated from the Keesees. Hollic now demonstrates a positive outlook and
| has become much more active and 1nv01ved A srtuatron that did not exist
durmg her prior Court ordered family counseling. _(See hearing tape, Melody
Frye beginning at 2:07:15). _

Hollie, since the separation has been able to participate in activities
outside of the “family” such as youth sports. Hollie has been allowed to attend _
church regularly and participate in youth programs. She has successfully
completed the Drug Abuse Resistance Education (D.A.R.E.}) program which

educates youth on the dangers of alcohol and drug abuse. She has shown



‘marked imprbvcment in her school grades and is beginning to enjoy life as any -
- young gir.l should. Mrs. Turley does not want to expose her children to an
énvironmént. thaf breeds dysfunction and.a'ddictions. No'_ responsible pérent
would.® o o - |
_ Iﬁ general, the court scoffed at the evidence Surréunding members of the
_Kef:éee fafniljf other than evidence related directly tol John and Daisy. In
| general the -court appeared to have *the opinion that the 'eﬁvironment
Sufroﬁhding the Keesees’ home aﬁd life was not relevant. Although the court
stated that Kevin Keesee was not to have any contact with the children, the
court found no reason to prohibit contact with the grandparents. The court
éppeared unconcerned with the fact that the grandparents had not been able
to. control the conduct of their children, Kevin or Buddy, throughout the past
several years. The court appeared to have even less concern as to the
possibility that Kevin .and Buddy were f_he prodigy of a cycle of violence created
by the environment that their pareﬁts éxposed them to during their childhood.
Therefore, the court granted grandparents’ visitation on the st and 3rd
| Saturday of each month from 1 p.m. to 6 p.m. for five months. Additional time
‘may be requested in five m{)n.ths " No restrictions were placed on the
Vgrandparents as to where v1s1tat10n would take place The' grandparents are
free to take the children to their home. B |
Kevm_Keesee has threatened to kill. By his'3own comménts he is not
“concerned as to whethier the killings will take place in public or a private .
locatio'n' (See Exhibi’t . tape] “The Keesees insinuated to the court that
Kevin has known of the chﬂdren s home address for some time, yet he has not
 killed them This position is bhoth illogical and ‘dangerous. (See cross-
examlnatlon of Melody Frye hearing tape 2:20:41). The evidence throughbut |
both the divorce proceedmgs and the underlying proceedings demonstrates

- that Kevin has destroyed property when he rammed and totaled Mrs. Turley’s

¥ The significant portion of the evidence revolved around Hollie, age 11, as she is the child that had the most
exposure to the grandparents. Ashlee is only three years of age. She has had very little contact with the Keesees
and she would have no personal recollection of them. '



~car. He attempted b_odﬂy harm and att’em?ted to-harm Mrs. T urley’s father for
which he was convicted and ultimately imprisoned.— And, after he was released
fror_n jail, Kevin once again threaten Mrs, Turley and her family by leaving a
note on Mrs. Turley’s father’s car. The élrgument to 'wdit and eee if he kills is
both illogical and deadly for Mrs. Turley and her daughters, Holhe and Ashlee.
When granting visitation, the trial court did instruct Lhe grandparents
not to inform Kevin of the visitation. However, this approach does not create a . .
safe zone for these childlfe'n. Mrs. Keesee testified th.at she talks with or sees
Kevin on a daily basis. Recognizing her constant contact w1th Kevin, it would
 be nearly impossible for Mrs. Keesee to prohibit Kevin {rom randomly stopping
by her home or contacting her during fisitation. Recognizing that Mrs. Keesee
has never prohibited her son from coming to her home, instructing him to stay
away would only confuse Kevin c_r.eating curiosity, or it would anger him
causing Vacts of violence. Furthermore, the news of' the children visiting with
' 'ther Keesees will quickly spread to f-émily and heighbors, and as a fesult WOlﬂd
ultimately. be cofnmﬁﬁicé_ted to Kevin. Even if Déisy. attempts to keep
_' knowledge of the visitation from Kevin, 'it will only be a mafter of time before he
discovers that the children are visiting. ' ' o

Ms. Turley appealed Judge Anderson’s ruhngs On Au’gust 20, 2004

Judge O’Hanlon remanded the case and instructed the trial court to make .

specific findings of fact as to whether it 15 in the best interests of the chlldren-
for the respondents to havc Vlsltatlon ' |

- taking into consideration the factors set out in W.Va. Code §48 10—

- 502 and §48-10-501, and Mary Jean H. v Pamela Kay. R, making a
determination as to whether it is the best interest of the children -
for the Respondents to have visitation over the objection of the
custodial parent and evaluating the concerns of danger to the
children expressed by the Petitioner. -

See Order Remanding Matter to Family Court attached as Exhibit B.

By order entered on August 26, 2004, Famﬂy Court Judge Anderson

~affirmed his rulings by stating that “it is appropriate to grant reasonable



visitation to the grandparents and it is this court’s feeling that it is in the best
interest of the children and would not substantially. interfere with the parent-

child relationship.” _ (See Order on Remand attached_ as _Exhibit _Gr)_.

In affirming his rulings, Judge Anderson states that prior to the divorce

' the children had a good relationship with the grandparents. - Although the

grandmother testified that she had been aware or at least informed of Kevin’s
add1ct1ons and v101er1t behav1or the trial court stated that there was no h1story
Cof phys1ca1 emot1ona1 sexual or other abuse ass1sted or condoned by the'
grandparents. In the trial court’s oplmon the grandparents had been
significant caretakers, yet the trial court failed to address Judge O’Hanlori’s
concerns regarding the dangers .associ_ated with the children spending time
with the grarldparents. The trial court never made a 'ﬁﬁding that the Keesee’s
could provide a safe envir.onment.‘ Although no substantial limitations were
placed on the visitatiorr that Wodld insure that Kevin would r10t have access to
~ the children, on the second appeal Judge. FerguSorr affirmed the trial 'eourt"s
award of visitation. (See Exhibit H, Order Affirming Family Law J udge S Order)
The trial court’s refusal to address the mother’s concerns of exposmg the
children to the risk of murder as well as, exposing the chﬂdren to an

env1ronment filled w1th drugs and alcohol, clearly conflicts with both the intent

of W.Va. Code §48-10-510 et. seq. and the holdmgs of the West Virginia-

| _'Supreme Court of Appeals.’ - Furthermore, exposing c_hﬂdrenr.to drugs and

‘ alcohol as well as the risk of death is both ﬂl'og'i_cal and could not possibly be in
the best interest of any Chlld It is from this ruling that the respondent,
| K1mberly Turley, appeals | ' '

' STANDARD OF REVIEW

The West Supreme Court of Appeals reviews a final order and ultimate

disposition of a family court under an abuse of discretion standard. The

- standard of review of ﬁ-'ndi'ngs of fact made by a family court is clearly
erroneous and the standard applied to the application of law to the facts is an

‘abuse of discretion. Questions of law and statuary interpretations are reviewed

10
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~ de novo. John P, W. v. Dawn D.O., 214 W.Va. 702; 591 SE 2d 260 (2003), and
‘State Ex rel. W.V. Dept of Health and Human Resources v. Carpenter 21 1w, Va

176 564 SE 2nd171 (2002)

DISCUSSION OF LAW

I.  The 'grandparents failed to rebut the presumption that
Mrs. Turley’s parental decision to prohibit v181tat10n was in
the children’s best interests.

West Virginia Code §48-10-501 states that a court may grant

reasonable grandparent visitation that would be in the best interests of the

- child and would not substantially interfere with the parent child relationship.

In making a determination on a motion for grandparent

~ visitation the court shall consider the following factors:

(1) The age of the chll_c_l;
(2)  The relationship between the child and the grandparent;

| (3].-= The relationship between each of the child’s parents or the
pcrson whom the _child is residing and the grandparent‘ :

(4). | The time, whlch has elapsed since the child last had contact :
w1th thc grandparcnt :

(5) The effect that such visitation will have on the rclanonshlp
between the child and the child’s ‘parents or the person with Whom
‘the child is residing;

6) - If the parents are dlvorccd or separated, the custody and
~ visitation arrangement which exists between the parents with .
rcgard to thc child; -

(7) ~ The time available to the child and his or her parents, giving
consideration to such matters as each parent’s employment
schedule, the child’s schedule for home, school and community
activities, and the child’s and parents’ holiday and vacation
schedule; ' -

S|
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(8) The good falth of the grandparent in filing the motion or
petition;

(9) Any history of physical, emotional or sexual abuse or neglect
being performed, procured assisted or condoned by . the
grandparent o "

: (10) Whether the child has, in the past, resided with the
grandparent for a significant period .or periods of time, Wlth or
w1thout the chﬂd s parent or parents;

(1 1) - Whether the grand‘parent has, in the .past, been a -s'ignificant
carctaker for the child, regardless of whether the child resided
inside or outside of the grandparents’ residence;

(12)  The preference of the parents with regards to the requested
visitation; and

-

(13) | Any other factor relevant to the best interests of the child.
W.Va. Code §48-10-502. (200 1)

The West ergmla Supreme Court of Appeals has estabhshed that the

o tr1a1 court must consider the child’s best 1nterests

While Grandparent Vlsltatlon Act affords certain protectmns
to grandparents, it is in no measure guaranty of right to visitation, .
but rather child’s best interests must be given greatest priority,
‘and child’s rights are super1or to that of grandparents seekmg
visitation. :

Mary Jean H. v. Pamela Kay R, 198 W.Va. 690 482 S.E.2d 675 (1996)

The West Virginia Supreme Court of Appeals further addressed
grandparent visitation by stating: _ _

: We perceive that the statutory scheme for grandparent
visitation — which provides for two ultimate determinations by the
trial court, related both to the best interests of the children

- involved and the protections of the parent-child relationship from
any significant interference — constitutes a workable means by
which the legitimate interest of the children in maintaining a viable
relationship with their grandparents and the liberty interests of
parents relative to the care, custody, and control of their children -
can be effectively examined, protected, and promoted.
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The stdtute ‘providés a comprehenswe and fair means by
which the best interests of the children and the relationships with
‘their respective parents or grandparents can be protected from
harm resulting either from the inconsiderate or excessive demands

of grandparents or the. obstinate or unreasonable and
insignificant objections of parents, any of which, on occasion, be
driven more by emotion than pursuit of the proper interests of the
Ch11dren and their parents :

. Ex. rel Brandon L. V. Moats, 209 WVa 752, 551 S.E. 2d 674 (W.Va.
2001) emphasis added.
The grandparents have the burden of proof to show visitation is in the child’s

best interest. Id.

Additional criteria was estabhshed by the West Virginia Supreme Court
of AppeaIs as to grandparents’ visitation in Lindsie DL v. Richard W.S., 214
W.Va. 750. 591 S.E.2d 308 (2003)." (The issue presented to the Supreme Court

 was 81b11ng visitation, however the ruhng was held to apply in grandparent

51tuat10ns also )

The Due Process Clauses of . the West V1rg1n1a and .of
the Constitution of the United States protect the fundamental rlght
of parents to make decisions concerning the care, custody, and
control of their children. We further hold that there - is" a
presumption that fit parents act in the bcet inferests of their
children. -

Id. 313, emphasis_ added..

‘This' Honorable Court:further stated:

- That the trial court can place such conditions on visitation
that it finds are in the best interests of the children and that also
reasonably accommodate the rights and preferences of the parent.
Court ordered visitation should not result in exposure to activities,
conditions, circumstances, or_influences that are contrary to the
parent’s reasonable preferences.

Id. at 315, emphasis added.
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. Although the famﬂy court ruled that “it is this Court’s feeling that it

-+ [visitation with grandparents]_isrin'the best interest of the children . . .,

the _evidence did not rise to the level necessary to rebut the-presurnption that
Mrs. Turley’s position in refusing visitatic)n‘ was in the children’s best interest.

In the case at bar, Mrs. Turley has expreesed both legitimate and
alarmlng concerns as to why she will not Consent to visitation between her
- children and their paternal grandparents, Safety is the number one concern. |

The evidence presented to the Court was as follows:

1. The grandparents have daily contact with their son and the children’s
father, Kevin Keesee.” The man who threatened to kill both his children and
Mrs. Turley These threats were made to a court appointed counseclor and left
on voice mail. (See hearing tape, trial exhibit 5, Mrs. Keesee at 1:40:50 and
1:44:30 and Melody Frye generally at 2:07:15)

2. In the late 1990s, the grandfather was convicted of drug related
- offenses including the cultivation of marijuana. The grandfather drank daily in-
Daisy’s presence, and he used marijuana. (See hearing tape, Mrs. Turley at
L: 25 38, Daisy Keesee generaﬂy at 1:42: 16 and Johnny Keesee at 1:42:30}.

4 The- grandnarents have a close relatlonshm ‘with thelr son Buddy
Keesee who has had multiple charges including two new drug charges on
August 24, 2004. Buddy Keesee lives next door to Dalsy Keesee. (See evidence-
generally, Tr1a1 Exhibits, and Exhibit Dj}. _ : -

5. The grandparents have raised two children, Kevin and Buddy, and
both of their children have significant criminal histories and they have
~ completely dysfunctional lives. (See general record)

)

6. That drugs and alcohol are regularly present in the grandparentsr
home. (See hearlng tape, Mrs. Turley, 1: 20 45)

7. That the grandparents condoned their son’s abusive behavior
towards Mrs. Turley and her children. (See general testimony of Mrs. Keesee.
Hearing tape at 1:40:02). o -

8.  That the court appointed counselor testified that Hollie’s attitude

was much more positive since the divorce and that Hollie did not want to re-
associate with the grandparents
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9.  There was absolutely no evidence that suggest the grandparents
home is a safe and/or appropriate environment.

10.  Although the grandmother testified, but did not substantiate poor -
conduct on the mother’s part, the mother has never been subject to criminal
charges. In fact, Mrs. Turley does not drink. (See hearing tape generally).

11. The grandmother testlfled that she was aware of the claims of
v101er1ee against her son during his marriage, as well as, has knowledge of his
criminal activities, yet she refuses to admit that her son is v101ent (See hearmg
tape Mrs. Keesee, 1: 40:02)

Judge Anderson’s decision to grant visitation was an abuse of discretion,
as well as, a clear mlsmterpretatlon and apphcatlon of the law. The evidence
clearly established that visitation with the grandparents would place the

children at an increased r1sk of harm.

II. The mere fact that the grandchildren visited with the

- grandparents in the past is not grounds to grant grandparents’
visitation when the children would be exposed to a known.
danger, and therefore, best interests of children would not be
‘met by continued relationship with grandparents.

The criteria that a trial court is to cd'ns.ider in evaluating the evidence
.regard—ing a parent’s decision to preclude visitation is to evaluate. wheth.er or -
“not the par.ent’s decision is 'reasonable or unreasonable and driven more by.
- emotion than pursuit of the proper interest of the chﬂdren and the1r parents.
See Ex. Rel Brandert L. v. Moats, supra.. However, the grandparent/ child
reiationsh’ip shall not be rﬁaintained .if it would expose the children to
activities, conditions, circumstances and influences that are eentrary to the
parent’s reasonable preference. See Lindsie D.L. v Richard W.S, supra.

The United States Supreme Court has directly addressed concerns
regarding court ordered visitation with non-parents. In Troxel v. Granville, 520
U.S. 57; 120 S.Ct. 2054, and 147 L.Ed.2d 49 (2000), the United States

Stlpreme Court clarified that the Due Process Clause of the JFourteenth
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Amendment protects fundamental rights of parents to make dec.isions as to the

-care c'ustody and. ‘control of their c'hildren Id. Throughout hlstory, the

Supreme Court has been. eareful to uphold the fundamental right and liberty of
a parent to direct the upbrmgmg and education of children under their control. '
Id. “It is cardinal with us that the custody, care and nurture of the child reside

first in the parents, whose. primary function and freedorn include preparat1on

for obhgatlons the state can neither supply nor h1nder Id, citing Prince v.

Massachusetts 321 U:S. 158; 64 S.Ct. 438; and 88 L.Ed. 645 (1944)

In finding that the Washington statute regardlng non- parent Vlsltatmn
and/or custody was to broad, the ‘United States Supreme Court reasoned in
Troxel that no one had alleged nor did the court find that the parent_‘at issue
was unfit. Specifically the Supreme Court reasoned “there is a presumption
that a fit parent acts in the best interests of their children.” Id at 68, 2061.

“Accordingly, so long as.a parent adequately cares for his or her children (i.e. is

- fit), there will normally be no reason for the State to inject itself into the private

-reaim of the farmly to further questlon the ability of that parent to make the

best dec1s1ons concerning the rearing of the parent’s children.” Id.

In an ideal world, parents mrght always seek to cultivate the bonds
between grandparents and their grandchildren. Needless to say,-
however, our world is far from perfect, -and in it the decision
whether such an intergenerational relationshlp would be beneficial
in any specific case is for the parent to make in the first instance.
‘And, 1if a fit parent’s decision of the kind at issue here becomes

- subject to judicial review, the court must accord at least some-
spemal weight to the parent’s own deterrmnatlon

-Id;'

This court in State ex. rel. Brandon v. Moats, supra, evaluated ‘the -
constitutionality of the West Virginia statute under the directives of the Troxel

decision. In upholding the constitutionality of the statute, this Honorable

Court determined that the West Virginia statute was sufficiently narrow in

scope, and it required the trial court to address the parent’s preference. This

Court further addressed the United: States Supreme Court’s concern as to
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~ whether or not the tr1al court must give the parent’s determination special

We1ght Although this Court determmed that the Brandon case did not provide |
the opportumty to determme the amount of we1ght that ‘should attach to
parental preference, this Court did recognize that Troxel requires the trial court -
to give “epecial weight” to a pafe_nt’s determination of visitation. Brd'ndonl at
- 209 W. Va. 763; 551 S.E.2d 674. Judge Anderson in his order of August 26,
- 2004, gave absolutely no consideration to, or fnention of, Mrs. Turley’s position
on visitation. In fact, Judge Anderson did not make Q’ﬁ finding és_ to why he
felt the parent’s preference to prohibit visitation was unreasonable or not in the
children’s interest. By all indications, the court gave no weight to Mrs. Tlirley’s
preference.

How much more evidence Should it take for a trial court to pi‘ohibit
grandparents’ visitation. Do we wait and see if the man who has been
convicted of acts of Violen_ce and Who has threatened murder to a court

appointed oounselor kills before we prevent visitation. It cannot be suggested
that Mrs. Turley s des1re to protect her chﬂdren from a known harm, drugs and
alcohol is unreasonable o
| ~ Recognizing _that one grandparent was an admitted alcoholic * and
| Convicte'd drug cultivator, and further recognizing that the grandpa{rents have -
lralsed two dysfunctional drug and alcohol addicted children, Mrs. Turley’s

posmon that she does not want her children exposed to the Keesees is both :
reasonable and in the best interest of the children. The grandparents’ home is
a bad environment. Raising children i is hard enough without exposing them to
bad inﬂuences bad environment's and bad.'people Why would a court want to
risk exposmg young impressionable minds to the same env1ronment that
resulted in Kevin and Buddy’s personality dlsorders The answer is simple,
.grandparents visitation should be denied.

In its order on remand, the trial court simply states m “support of
granting visitation that prior to the divorce the children had a good relationship |
with the grandparents. The court further stated that there was no history that

the grandparents abused the children or that the grandparents condoned

17



" abuse. The trial courts comments are in direct conflict with the evidence. _,A
review of the evidence reveals that the grandparents both knew of and ehabled
the serious abusivé habits of * Kevin Keesee. In fact a close 1nspect1on of
Dalsys Lestlmony reveals that she is not Wﬂmg to admit that Kevin is violent.
(Hearing tape, Mrs. Keesee 1:40: 02) Although Daisy was forced to admit that
Kevin had made threats to kill, she attempts to excuse this bé_havi‘or by saying
“he was just mad” (See hearing tape, 1:40:30). Petitioner concedes thatx'people
may say things they regret when they are angry, but reality demonstrates that
even when a person is “mad,” he or she does not threaten to kill. Let alone
threaten to kill in the presence of a court appointed counselor. Behavior of this
nature is not simply a comment made in anger, its insane. You cannot reason
with the insane, all you can do is try to protect those who may be the subject of
their irrational behavior. Insane people killl Putting these children in a
location where Kevm could have easy access to them is both irrational and'
dangerous Kevin is the product of his enwronment and Mrs. Keesee is part of
Kevm s environment. Of even greater concern is the fact that Mrs. Keesee 1san
' older woman who could not possibljf control the conduct of K_evin' Keesee.
When asked what she would do if Kevin would appear during ‘;‘risitat.ion.,'Mrs.
‘Keesee teStified that she would ask him to_ieave, and if he did not, she Woold.
call the police ? (See hearing tape, Mrs. Keesee 1:44:15). Recognlzmg Kevin’s
complete contempt for authorlty, as well as, the 31gn1f1cant dlstance between
the Keesee home and law enforcement, half of the Howel‘IS—Mlﬂs populatlon
could be dead befo.re the 'police could respond to such a call. No one can.
control Kevin Keesee. A review of the life style of both'Buddy and Kevin Keesee -
clearly reflects that their mother has absolutely no control over them. . |
The trial court failed to make fi'ndings. as to.what evidence, il any, was
sufficient in weight to rebut the legal presumption that the mother’s decision to
prohibit grandparents’ visitation was based on rational and legitimate

concerns. The trial court failed to identify what, if any, evidence reflected the

? ‘Mrs. Keesee also testified that she had already discussed the issue of visitation with Kevin. Acco:dmg to Mrs,
. Keesee “Kevin says he won’t come around ?
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.- parent’s decision to prohibit visitation Was‘:in‘si_gnifican't or unreasonable. In

fact, the trial court failed to give any consideration to the parent’s preference.
The trial court failed to make findings as to Why the grandchﬂdren should
maintain a relationship with grandparents that could place them at risk for
physical harm and expose them to a drug and alcohol abuse The trlai court
misapplied the law when it faﬂed to give spec1al Welght to the parents
‘preference. -Th_e_ trial court’s dec1s10n to permit v1s1_tat10n was an abuse of
discretion resultihg in exposing children to a known danger, and therefore, the

ruling should be reversed.

RELIEF REQUESTED
WHEREFORE, for the reasons stated herein and to be more fully detailed
at an oral presentation of arguments on this matter, the petitioner, Mrs.
Turley, respectfully requests this court to grant her petition for appeal and- to

ultimately reverse the trial courts award of grandparents’ visitation.

The petitioner requests oral’ arguments.

Kimberly Turley

By Counsel,
:- w‘s
S .cm%x//@//
. : , 76/ M. Herrenkohl ' '
Herrenkohl Law Office
State Bar ID # 5475
P. O. Box 554

" Barboursville, WV 25504
304-733-1126
Fax 304-733-1128
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APPENDIX OF EXHIBITS
A. Order_Granfiﬁg Visitaﬁon, July 1, 2004
'B. Order Remanding Métter To Family (foﬁrt, August 20, 2604
C.  Temporary I;r(-jtectivé Order, Auguét 9, 2002
D.  Newspaper Ai‘ticle Ré: ..Buddy Keesee
E 911 Tfanscript
f. 2004 Note By Kevin Keesee
G Order.()n_ Remand, Apgust_ 26, 2004 .

- H. “Order Affirming Family Law J udge’s Order, November 15, 2004
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* IN THE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA
IN RE: THE MATTER OF

DAISY KEESEE &
JOHN KEESEE, (now deceased)

Petitioner,

v, - " Civil Action No. 04-D-0073
' - FCJ Ronald E. Anderson '

Cabell County Courthouse

KIMBERLY TURLEY (formally Keesee)
& KEVIN L. KEESEE,

Respondents,

CERTIFICATE OF SERVICE

I, Amy M. Herrenkohl counsel for the respondent Kimberly Turley, do

hereby certlfy that service of Petttwn For Appeal From A Family Court

Order has been made upon the petltloner Daisy Keesee, by mailing a true and

exact copy thereof to her counsel, David J. Lockwood, whose address is 741

Flfth Avenue; Huntington, West Virginia 25701 in a properly stamped

' _'addressed envelope this A7 day of - /}émgcx f-’-/ : , 2005,
/ %/’fﬂ/b\_ wl/(
Herrenkohl
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