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Appellant’s Brief in 's!;gpoﬁ of Petition for Appeal
Now comes the Appellant, Lillian Gibsoﬁ; Administratrix of the Estate of Angela Dawn
| Huffiman Anderson, the Petitioner belov}, by éounse!, Margaret L. Workman, and files this Brief
in Support of the Petition for Appeal heretofore filed and accepted By this Court for docketing on
~ the Argument Dockef._ | | |
- In this Petition for Appeal, the Apbellant asks this Honorable Court to reversé the order of
the Circui_t Court of Kanawha County (Exhibit A attached hereto), honorable Charles E. !(ing, .
“ presidi“x‘ig.,l‘ whlch denied‘ the relief sought 1n a Petition for Declaratory Relief,l and to ofder_ thai the
relief sought by the Appeﬂant with regard to the insurance limits applicable in the wrongful death
case below be granted.
| ~ Factual & Procedural Background

This case arises out of an accident that occurred in the City of Charleston, Kanawha




County, West Virginia on May 8, 19§9, at the intersection of MacCorkle Avenue and Route 119
(Corridor G), which resulted in the death of Angela Dawn Huffman Anderson and caused serious '
“and permanent i_njuries to her husband, Robert T. Anderson, Jr. It was a beautiﬁﬁ, sunny day with |
ciear ﬁsibility in the early afternoon. Robbié Anderson, who was efnployed by the State Police,
and his wife Angie, who was emﬁioyed by the Supreme Court of Appeals adnﬁnistrativé office,
were out for a pleasure trip on their_rﬁotorcycle. - They were accox‘npanied by three mbt_orcyciists:'
John Mutiins carrying a passenger; and Michael Greathouse and Ralph Schoolcraf, off-dﬁty
“South Charles_ton police §fﬁcers vvithbut passengers. A City of Ch#rleston ambulance in the
process of responding to a request for emergency servicés came down Corx_‘i_dor G ﬁ'om the .
direction of Oakwood Road towards the Southside Expressway.! As the ambulance approached
the ihterséctioh, it had the red ligilt, but paused only briefly at the red light before proceeding
through the light and into the path of the Anderson motorcycle. The cycle had no choice but to
plow into the ambulance tha‘t. had _sto_pped‘ in the middle of the lane, and the impact of the
accidént was so great that Angie’s helmet and boots flew off as she was thrown from the cycle.
Robbie Anderson suffered severe and permanent injuries t§ his leg. Angie, a beﬁﬁtiﬁﬂ fwenty-six- :
year-old was nevér conscious again and she died the next day, Mother’s Day, May 9, 2005. -
In the aftermath of the ambulance striking the Anderson motorcycle, a second motbrcycle,
driven by John Mﬁﬂins bﬁt weighted down with a péssenger, was able to avoid a. collision, The
third and fouﬁh motorcycles op_erated by Ralph Sé_hoolbraﬁ and Michael Greathouse without

passengers, were unable to avoid the accident and hit the ambulance, which had stopped in their -

1I;iability is not an issue in this Petition. If the legal issues presented herein are resolved in
Appellant’s favor, the Respondents have agreed to pay the amount of proceeds which the
Appellant contends remains in the policy.
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path in the middle of the :oad;_ _

- On August 20, 1999, a personal m}ury action was filed by Robert T. -Anderson, Jr. in the
| Circuit Court of Kanawha County, and was assignéd to Judge Tl.od J. Kaﬁfman {(hereinafter called
the Anderson personal injufy case). On November 16, 1999, a wrongful death action was filed |
by the Estate of Angela Dawn Huffman Andefson in the Circuit Court of Kanawha County

- (hereinafter called the Anderson personal injury _base), and was assigned to Judge Herman |

o CanadyOnIuly 19, 5666:'&{;"%{;6 causes of action were consolidated for trial before the
:honorable Judge Tod J. Kaufman, | |

Complaints alleging personal injury causes of action were ﬁled by Mr Schoolcraft and Mr.
Greathouse on or about November 29, _1999 (he_reinaﬁer called the Schoolcraﬂ/Greathouse case).
A trial was commenced with respect' to the Schoolcraft and Gfeafhouse mattér in October, Z_OOO,
before the honorabie Tod J. Kaufman. At the Schoolcraft/ Greathouse trial, the City contended in
- open court that the accident iniroiving Sciioolcraﬂ and Greathoﬁse was a separate occurrence
frém the -Anderson accident, and were granted a motion in limine preciuding evidénce éf any
detatls of the Anderson accident.

Tnal of the consolidated Anderson cases was stayed pending resolution of this Petltlon for
 Declaratory Relief. Aithough Judge Kaufinan retained the underlying case, he disqualified himself -
from the Petition for Declaratory Relief concerning the issue of applicable in_surance limits and
that portion of tﬂs mattet was transfeﬁed to Judge Charles E. King, Jr. |

The City of Charleston was insured'pursﬁant to a policy of insurance issued and
underwrittén, by Northland Insurance Company, a Minnesota corporatidn (hereinafter No;tllland),' _ i

and its holding company Jupiter Holdings, Inc., a Minnesota corporation (hereinafter Jupiter).




The subject insurance policy reflects on the declarations page that there is one million dollars
© ($1,000,000.00) in coverage. Furthermore, West Virginia Code § 16-4C-16 requires every
ambulance service provider to have a policy of insurance in an amount of one mil_lion dollars
. {$1,000,000.00) ﬁer incident.

During the pre-t_ria! lproceedings below, however, the City® relied upon a definition of tﬁe
phrase “u!timaternelt Joss” in the subject insurance policy for the contention that the polic;.y
pemntteddeductlonsfrom the coverage limits of all defense costs and atforneys fees.'" Pursuantlfo '
this asse_ftion, the City contended that the policy limits of one miltion dollars ($1,000,000.00) had
a].reac.ly been reduced to less than seven hundred thousand dollars by the.time of the filing of the
Petition for Decla__ratéry Relief below, and further contended tha\t the limits continued to be
" reduced by fees and costs associated with the defense of all of these consolidated cases.

Furtheﬁnore, the City also asserted that defense attorneys'fees and costs associated with
- the defense of the companion Schoolcraft/Greathouse litigation which had already been incurred
and which continued to be incurred until those procéedings were final also reducéd the policy
limits of insurance ayailable to the A‘nder'son‘cases. .

In June 1999, Plaintiffs in each of the sepdrate Anderson cases by separate counsel made a

demand for policy limits of $1 million each for a full release of the City of Charleston. That |

2As will be more fully set forth herein, the Appellant contends that the attorney for the -
City, who was selected by the insurer, in fact represented the insurer’s interests, not the City’s,
As this court held in Shamblin v. Nationwide, 183 W.Va. 585, 396 S.E.2d 766 (1990), “An
insurance company must take into account the interest of its insured and give its insured’s interest -
at least as much consideration as it gives its own interest.” That did not occur in this case. These
Respondents have been intent from the outset at low-balling these very serious and legitimate
claims. '




demand was refused, Thereafier, the matters were voluntarily mediated and the Plaintiff estate
and personal injury claim made a joint demand of policy limits of $1 million, thus providing the
. msurer the opportumty to achieve a full settlement and release of any and all claims in the above—
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' styled actions against its insured, the City of Charleston.® Such demand for pohcy limits was also

refused.

On the 12“‘ day of JLly, 2002 both of thg Anderson Plaintiffs out of des;aerat;on tha,t there

: Would be no insurance proceeds left if they contmued without gettmg these legaj issnes l'esolved

settled and resolved their cases against the City by the payment of the amount of the insurance
proceeds which the City and the Respondent insurance enti_tiés contended remained in the 'pdﬁcy
at th:at time, which was a toté;l of $688,361 .86.“ By such settlement and release, however, the
Appellant wrongful death estate of Angéla Dawn Huffinan Anderson, feiterdted and preserved its
claim that the City’s pohcy contained $1 million in coverage and retained the right to seek
~declaratory retief agamst the city’s insurers for remalmng proceeds of the $1 million pollcy The
Respondents agreed that, should the Appellant prevail in its Petition for Declaratory Relief, such
remaining p(oceeds Would Be paid to the wrongful deathl estate. The Appellant claims t:h::l‘ti |

| $311,638.14 currently remains in the total available proceeds of the policy. The City claimed-

!

3At thls time, the City should have been clamoring for its insurer to pay the pohcy hmlts
demand in order to insulate itself from responsibility for an excess verdict. However, as will be
demonstrated, counsel for the city actually asserted positions throughout which were in the
insurer’s best interests rather than the city’s. ,

_ *The City and its insurer derifred this number by deducting the defense fees and costs
associated with both the Greathouse/Schoolcraft case and the Anderson personal injury and
Anderson wrongful death cases which had been incurred to that point.

The personal injury cause of action accepted the settlement amount as full settlement of
its claims and waived its right to pursue additional relief.
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then, and the Respondéf:t insurance companies claim now that, after the deduction of -thé ’defense.,
legal costs and fees, this settlement exhausted all available insurance proceeds. It was further

' agreed by, the parties that the wrongful death estate would continue to pursue the remaining
- amount of the. $1 million policy limits that such estate contended were fequired by law to be in
force and effect, and would seek by means of a Petition for Declaratory Relief to have the
insurance policy limits claﬁﬁéd by a judicial ruling to be $1 million, or in the alternative, if a coun:
detefmined that the émount of the policy limits was less than $1 million by virtue of thé eroding
defense costs concept, then to have the policy refofmed to provide $1 million in policy limits.
| ."I‘his is the appeﬁl by thé denial by the Circuit Court of such rélief.

| | The Statute |
West Virginié Code, 16-4C-16(1) Limi 'taﬁgn of liability, mandatory errors and omissions

insurance requires every e;x]ergency medical service prm‘rider'to obtain a policy of insurance
insuring the person or entity andlevery eﬂlployee, agent or servaﬁt thereof, against loss from the
liability _impose& by law for damages arising from any error or omission in the provision of
emergency medical services in an amount no lgss than on'e.million dollars pefincident. The
precise language is as follows:

West Virginia Code 16-4C- 16(1) provides:

“The record reflects that on May 17, 2001, the City’s attorney contacted the undersigned
counsel for the estate and left a voice mait to the effect that counsel for Schoolcraft and
Greathouse had filed an amended motion for a new trial on the basis that the City had withheld
evidence. Counsel for the City indicated that, should such Motion for a New Trial be granted,
that the danger that there would be even less policy limits “changes dramatically.” In
consequence, he urged settlement within the ever-decreasing amount he contends are left in the
policy on the basis that limits would further dwindle if the new trial is awarded. The Appellant,
Angie’s beneficiaries, fearing that nothing would be left, settled with the City and reserved the
right to pursue the Respondents, ' ' '




(1) Every person, corporation, ambulance service, emergency medical
 service provider, emergency ambulance authority, emergency ambulance service or
 other person which employs emergency medical service personnel with or without
wages for ambulance service or provides ambulance service in any manner, shall
obtain a policy of insurance insuring the person or entity and every employes,
agent or servant thereof, against loss from the liability imposed by law for
damages arising from any error or omission in the provision of emergency
medical services as enumerated by this article, in an amount no less than one
million dollars per incident: Provided, That each emergency medical services
agency having less than this amount on the first day of January, one thousand nine
hundred ninety-six, shall obtain the policy of insurance required in this section in
the amount of one million dollars on or before the first day of March, one thousand
nine hundred ninety-seven. New applicants shall obtain the insurance required in
this section in the amount of one million dollars. Emphasis added.

«-TheAppellant contends that; by virtue-of this statute, West Virginia law mandated that

the'City of Charleston have an insurance policy in the amount of $1 million, and that such

statutorily-required p;olicy limits are applicable to the Anderson accident. The Respondent denies

that Code 16-4C-16(1) is applicable to the insurance coverage at issue in this case on the basis of
~ their contention that the_ Appéilant’s decedent did hot die as a result of any errér or omission inr
the provision of emergency medical ser&ié:es. | |

| - The Insurance Policy

The following policy language is important to the resolution of the coverage issues:

Section Il - AUTOMOBILE LIABILITY ™™™
INSURING AGREEMENTS

A - AUTOMOBILE LIABILITY: Underwriters hereby agree, subject to the limitations, terms
and conditions hereunder mentioned, to indemnify the Assured for all sums which the Assured
shall be obligated to pay by reason of the liability imposed upon the Assured by law or assumed _
by the Assured under contract or agreement, for damages direct or consequential, and expenses,
all as more fully defined by the term ‘ultimate net loss’, arising out of any occurrence on account
of bodily injury including death at the time resulting therefrom, suffered or alleged to hvae been
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suffered by any person or persons (excepting employees of the Assured injured in the course of of
their employment), and/or damage to or destruction of property or the loss of use thereof, arising

out of the ownership, maintenance or use of any avtomobile. (See Northland Insurance
Companies po!zcy qf insurance zssued to the City of Charleston, Policy No, AA1 01 234 at page

19).

 Further, Paragraph 17 of the section of the policy entitled “GENERAL CONDITIONS,”

provides:

17.

ULTIMATE NET LOSS:

For Section L, “ultimate net loss” means the loss sustained by the Assured

~ after making deducnons for all recoveries and salvages

For Secnon 11, the term “ultimate net loss™ shall mean the total sum which
the Assured becomes obligated to pay by reason of personal injury or

property damage claims, either through adjudication or compromise, after -

making proper deductions for al} recoven‘es and salvages.

“Ultimate net loss” shall also include hospital, medical and funeral charges

~and all sums paid as salaries, wages, compensation, fees, expenses for

doctors and nurses, also legal costs, premiums on attachment of appeal -
bonds, expenses for lawyers and investigators and other persons for
litigation, settlement, adjustment and investigation of claims or suits which
are paid as a consequence of any occurrence covered hereunder.

The salaries, expenses or administrative costs of the Assured or the
Assured’s employees or the Third Party Claims Administrator are not to be
included within the meaning of the “ultimate net loss” and are to be paid by
the Assured.

4

For Section III, the term “ultimate net loss” shall mean the total sum which

the Assured becomes obligated to pay by reason of bodily injury or
property damage claims, either through adjudication or compromise, after

~making proper deductions for all recoveries and salvages.

“Ultimate net loss” shall also include hospital, medical and funeral charges

and all sums paid as salaries, wages, compensation, fees, expenses for
doctors and nurses, also law cests, premiums on attachment of appeal

bonds, expenses for lawyers and investigators and other persons for

litigation, settlement, adjustment and investigation of claims or suits

8
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which are paid as a consequence of any occurrence covered
hereunder Emphasm added.

The salaries, expenses or administrative costs of the Assured or the
Assured’s employees or of the Third Party Claims Administrator are
not be included within the meaning of the “ultimate net loss” and are
to be paid by the Assured, Emphasis added.

* For Sections IV, V, and VI, “ultimate net loss” means the total sum which
the Assured becomes obligated to pay by reason of claims, either through
adjudication or compromise, after making proper deductions for all
recoveries and salvages. (See Northland Insurance Companies policy of

“insurance issued to the Cny of Charleston, Policy No. AAI 01234 at pages
4a1&4) _ |
The portions of the policy language which are emphasized become particularly relevant to
the issues presented by both sides in this case. |
Additional Facts

| Tﬁe Appellant maintains that the record demonsﬁates that -thé subject insurance policy is a
boilerplate policy sold to municipalities all over the coﬁ_ntry, and thus is not custom—designed. :
Further, an aﬁidavit in the record from Greg Burton, who served as City Manager of the City of
Charleston at the time the subject insurance policy was acquired, and who as in fact the person in
charge of acquiring the coverage, reflects that he negotiated and approved the contract of
insurance at issue. Mr. Burton’s affidavit further reflects that he simply_reque,sted the amount of
coirerage soﬁght ($1 nulhon)andtl;at ;& no timé did he discuss or negotiate on behalf of the City
any speqiﬁc provisions or specific language to be included in tﬁe policy. His affidavit further
reflects thé_t there were. no negotiations dr discussions as to any specific needs of the City of _
Charleston, nor as to any custom provisions specifically tailored to tﬁe City’s needs. Mr. Burton

believed that he was acquiring for the City the $1 million in coverage required by law. See




Exhibit 2, affidavit of Greg Burton, attached hereto and made a pai't hereoi‘.
Appellant’s Arguments

In the PFHH(?!} {or.Declaratery Rehef the Appellant made the followmg arguments to the
Circuit Court and reiterates them herein: |
(1.) West Virginia Code 16-4¢c-16(1) which requiies $1 million in coverage is applicable to the
instant case and an ereding limits policy‘-does not cempiy with the statutory requireineh_t . (2)
Even if the statute is found not to be appiicable to the instant case, the language of the policy does
not support the Respendents’ contentions as to eroding limits. (3) Nor is the policy eustom-
designed, as that term is defined by case law, so as to defeat the requirements of Code 16-4¢c-
16(1). (4) Further, any ambiguity in the policy language must be construed against the
Respondents. (5) A contract of insurance marketed or underwritten to a public entity which does -

not comport with legal requirements must be reformed to do so. (6) Even if the Respondents

prevail on their insurance limits arguments, the Anderson accident must be deemed a separate

- occurrence for purposes of insurance coverage. (7) There is a strong duty on an insurer to defend

its insured which negetes generaily the concept of defense attorneys fees dirninishing policy Iimits
policies; and even more strongly, in the speclﬁc context of policies marketed to or underwntten

for public entmes (8) Insurance pohcles which prowde for pohcy limits to be eroded by defense

fees and costs in violation of statutory minimum limits are against the public policy of West

Virginia. (9) Insurance policies with, eroding limits are against the public policy of West Virginia
favoring settlement of cases. (10) Even if erodmg limits policies are lawful in this context, there is

no umlatera! right of an insurer to determine amount by which policy limits to be reduced (11) In

10
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West Virginia, a Plaintiff’s right to make a policy limits demand has particular legal significance,
and an erodmg limits pollcy precludes the exercise of this right. - |

'I‘he Lower Cem't Order -

e B

The Circuit Court determined that the Appellant was not entitled to declarafory relief and
set forth the following _reasons: |

a, West Virginia Code 16-4C-16(1) regulates persons and entities who provide
emergency medical services, and does not regulate insurance companies, and is therefore not
applicable to the Northfield respondents.

b. West Virginia Code 16—4C-16(1) is not applicable because the Appellant’s claim did
not arise from an error or omission in the provision of emergency medical services;

¢. Even if West Virginia Code 16-4C-16(1) did apply to Northfield - and it does not - the
Northfield Policy does not violate that statute; _

d. The events of May 8, 1999 were a single occurrence, and therefore the Northfield

Policy Limits must be applied accordingly;

¢. The Appellant’s public policy arguments are thhout merit;

f Because the Northfield Policy was a custom-designed policy issued to a governmental
entity, liability under the Policy could be permissibly limited notwithstanding West Virginia Code
- 16-4C-16(1); and :

g The Appellant has established no basis to grant declaratory relief aglanst Northla.nd
Insurance Company or Jupiter Holdings, Inc,

Asslgnments of Error

‘1. The Court erred in finding that West Virginia Code16-4C-16(1), which requires that each
emergency services provider have $1 million in insurance coverage, imposes no legat obligation
upon the insurance company Respondents to sell, market and/or underwrite to the City of
- Charleston an insurance policy covering its emergency service providers which comports with that
statute.
2. The Court erred in holding that the claim of the Appeliaot was not a “loss from the liability

imposed by law for damages arising from any error or omission in the provision of emergency

medical services” by the Cii:_y of Charleston. -

11
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3. The Court erred in not even éonsidering, addréséing, or upholding 1;he Ap.pellant’s argumeﬁt
(}1) that even if the statute is not applicable, the policy language itself does not support the =
Respondel_its’ contentions as td the existence of eroding limits; and in (b) determining that the
| languageof thepohcy is ﬁot ambiguous. |
4. The Court erred in hdlding that, even if West Virginia Cod¢16-4C~16(1) waé applicable to thg
Respondents, that the eroding limits policy did not violate 16-4C-16(1). |
5. The court erred in holding thaf the accidénts which occurred on May 8, 1999, 'Wefe the same
occurrences for p.urposes.of applying applicable policy limits.r |
6. The court erred.in determixﬁng that the policy at issue .was 8 cust0m~desig;ied-policy and
therefore entitled to evade the‘requiréments of West Virginia Codel 6-4C-16(1) as to the policy
limits, | |
7. The court erred in finding fhe Appeliant’s_ public poiicy ﬁrgument without merit.
8. The Court erred in detelminihg that he Appellant established no basis for the declaratory i‘elief
sought, | o |
Argument
L. Agp!ic_a_lhi[ii_y of West Virginia Codel6-4C-16(1)

It is quite clear that the law required the.City of Charleston to have an insurance policy
providing $1 million coverage in place, not $1 million minus defense costs and fees, It is equally
clear that an insurer may not prepaie and présent to a municipality, such as the City, a policy
which provides on its declara,tions page policy limits of $1 million, as requested by the City and as |
required by law; but which includes provisions in the body of the policy which purport to permit

the erosion of those limits by the insured’s defense éosts and fees.
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While the Respondents have afgued that an insurer can sell any coverage it wants to sell to
has reqmred that xm;n;nu:_x_a Jrequnred co_verages be provxded. Thls _CQUIT held in ﬁefl v. State Farm
Mutual Automobile'fnsymnce Co., 157 W. V4. 623, 207 S. E. 2d 147 (1974), that "The |
Uninsured Motorist Law, Chapter 33, Article 6, Sectio.n_ 31, Code of West Virginia,. 1931, als
a;m_f;nded governs-the relatioﬁship between an iﬁsufe& and insurer and provisions within a motor
vehicle insurance pohcy whlch conﬂtct Wlth the requtrements of the statute, either by adding to or
taking away from its requirements are void and meffectwe " Thls point of !aw ‘'was reiterated by
the Coutt in the more recent Mitchell v. Broadnayx. This same concept is 'equai!y applicable to the
| instant context. Nor does this argument comport with the statute itself which also provides: |

(3) Evéry person or entity required to obtain a policy of insurance as contemplated by this
section, shall furnish to the commissioner on or before the first day of January of each calendar
year proof of the existence of the policy of insurance required by thls section,

- Clearly, it was the intent of the State Legislature that this statute be enforceable by the |
Stat.e Insurance Commissionef, and the fact that the Commissioner did not act to enforce the law
certain doe's_not preclude this Court fro;'n doing so.. This provision supports Appe]lant’g
contention_that the legislature intended for this minimum level ;>f in_éuranée coverage be
mandatory. - | |

Furthermore, in ethmge_for requiring $1 million in insurance coverage for emergency
service entitiés, the legislature added prdtections for those entities: |

(2) No emergency medical service personnel or emergency medical service provider may

be liable for civil damages or injuries in excess of the amounts for which the person or entity is
actually insured, unless the damages or injuries are intentionally or maliciously inflicted.

2. Provisions of Emergency Services Issue
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If,is clear on the face of the statute that

' “Every...emergency medical service provider, emergency ambulance authority, emergency
- ambulance service or other person which employs emergency medical service personnel with or
without wages for ambulance service or provides ambulance service in any manner, shall obtain a
policy of insurance insuring the person or entity and every employee, agent or servant thereof,

™" against loss from the liability imposed by law for damages arising from any error or

omission in the provision of emergency medical services as enumerated by this article, in an
amount no less than one million dollars per incident,”

The damages sought in the instance matter clearly fall within that.deﬁnition. ‘The City’s
ambulance driver has consistently testified that on the day of the accident, he was providiﬁg
-'emergency services by answering an émergency call in the aﬁlbtﬂance. In fact, it is only because it
was an emergency call that the ambulance was pefmitted to traverse through a red light at all.”
Even during _the pre-trial proceedings in the Greathouse/| Séhoolcraﬂ trial, the City’s attorneys,
ﬁho were retained by the Respondent insurance company’s administrative services agency,
argued that the ambulance was answering an emergency cail: |

As Your Honor is somewhat familiar w1th, the Anderson’s were on the first
motorcycle, the one that actually collided with the ambulance, and

obviously the facts of their injuries and Ms. Anderson’s unfortunate death
would be highly inflammatory to this jury, and under Rule 403, the
prerogative (sic) value, potential prerogative (sic) value of unrelated people
who have a separate case pending before this Court and who are not
involved in this litigation, any potential limited prerogative (sic) value that
you would have here would be very much outweighed by the pre]udlcxal ‘
nature of the their injuries and damages.

"W. Va. Code 17C-2-5, in pertinent part, prov;des
(a) The driver of an authorized emergency vehicle, when responding to an emergency call or
when in the pursuit of an actual or suspected violator of the law or when responding to but not
upon returning from a fire alarm, may exercise the prmleges set forth in this section, but subject
to the conditions herein stated.
(b) The driver of an authorized emergency vehicle may:
(1) Park or stand, irrespective of the provisions of this chapter
(2) Proceed past a red or stop signal or stop sign, but only after s!owmg down Aas may be
necessary for safe operation..,” Emphasis added.
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- In addition, there’s an accident report which was prepared when
mvestigating the Anderson accident, and we would also ask that that
accident report would be excluded because it pertains to the Anderson

-accident and not to the Greathouse and Schooleraft accident.”

(See transcript ofﬁfoceedings held in Schoolcraft, et al. v. The City of
Charleston, Civil Action No. 99-C-1865 and 99-C-1866, before the
Honorable Tod Kayfiman on October 10* and 11%, 2003, pages 15 & 16).

Further, during opening statements, the City’s lawyer clearly contended'that the
ambulance was engaged in the provision of emergency services:

It’s also quite obvious that this wasn’t & call for going out and having
donuts, and we’ll have the testimony of Mr. Shrewsbury, whose wife was
the person who was being attended to and who had this emergency. In
fact, Mr. Shrewsbury’s wife died Friday, and he’s still coming here to
testify that the necessity of this call as an emergency and it was a life-
threatening situation.” ' ' ' :

(See transcript of proceedi‘ngs held in Schoolcraft, et al, v The City of
Charleston, Civil Action No. 99-C-1865 and 99-C-1866, before the
Honorable Tod Kaufman on October 10" and 11*, 2003, pages 55 & 56,)

At his deposition in the underlying wrongful death case, the ambulance driver himself
testified accordingly:

Q. Now, you get the call. And what call did you receive?
A. 1t was for a respiratory difficulty call down off of Patrick Street area. A women
: was having trouble with her tracheal tube. :
Cemeeo Q. At her home? , :
A. At her home, yes, sir. _
Q. And who eventually responded to that call?
A. We did. After the accident?
Q. Yes, sir. :
A. T have no idea.
Q. And have you heard since the accident who responded to that, if anybody?
A. Somebody did, but I don’t know who. I don’t know if it was a city ambulance
or if maybe it was a county ambulance, It could have been either one. Somebody
did.
Q. And is that what you would call an emergency run that you were on?
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A, Yes sir.
( Deposition of Wzllzam Edward Loftis, taken in Anderson v. City of
S Charleston, 99-C-1898, pages 17& 18 )

. The Respondents will readily ac!mowledgg that there is no factual dispute whatséever that
the ambﬁ_lance dn'vef was in the process of answering an emergency call and therefore engaging in
the “provision of medical services.” The only issue is a legal one, tha;zt being whether the phrase

engaged m the provnswn of emergency med:cal services” requires that the i msurance_cgvgage
is only in place for those _Who were the direct recipient of such emergency medical services. The
Apﬁeilant contends that it is clear that the City was engaged in the provisioh of einergency
medlcal services, and that the statutory requlrement for i insurance coverage is therefore appllcable
to the instant case. The statute only requ:res that the policy insure “against joss from the liability
imposed by law for damages arising from any error or omission in the provision of emergency
medical services.” Clearly, the damages incurred by the estate of Angela Andérson, eg hﬁr
death, arose from the ambulance’s error in the provision of médical services in that the ambulance
improperly progressed égainét a red light while responding to an emergéncycal]; and -the actions -
of the driver were done in the course of providing emergency services.

This Court has held on numerous occasions that where provisions in an insurance policy

éi‘e plain énd unambiguous and where such provisions are not contréry to a statute, regulation, or
public policy, the provisions will bé applied and not construed. Horace Mann Insurance Co. v.

Adkins, 215 W.Va. 297, 599 S.E.2d 720 (2004).

3. Policy Language Arguments
Even if the statute is not applicable, the Appellant cbntends that the policy language itself
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does not lend itself to the interpretation given it by the'Respondents. The language in the

" insurance Policy tpon which the Respondent telies in contending that the City’s legal fees and
- costs-are.deducted from the policy limits is found in the definition of “ultimate net loss.” That -

 term’s definition “lawcostsexpeﬁszé"’gforlawyers and investigators and other persons for

lmgatlon settlement adjustment and mvestlgat;on of clmms or suits which are paid asa -
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consequence of any occurrence covered hereunder The Respondents clte this language as
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- justifying the so-called eroding limits policy. In fact, however, the term “ultimate net loss” in the

policy “shall mean the total sum which the Assured becomes obligated to pay...” Thus, the
Appeflant contends that the items described in the definition of “ultimate net loss” actually apply

to sums which the assured (insured) is obligated to pay, which certaixﬂy would not include the

defense ccst_s."‘ Furthermore, other language in the policy bodes against the eroding limits

interpretation of the policy. The policy provides: “The salaries, expenses or administrative

“costs of the Assured or the Assured’s employees or of the Tlnrd Party Clalms Administrator

are not be included within the meaning of the “ultimate net loss” and are to be paid by the |
Assured.” Emphasxs added. The record is clear that the Third Party Claims Administrator

selected the lawyer to represent the City,. and therefore the expenses of such lawyer are not within

*The prefatory language to the definition of “ultimate net loss” further supports the
Appellant’s contention: “Underwriters hereby agree, subject to the limitations, terms and
conditions hereunder mentioned, to indemnify the Assured for all sums which the Assured shall
be obligated to pay by reason of the liability imposed upon the Assured by law or assumed
by the Assured under contract or agreement, for damages direct or consequential, and expenses,
all as more fully defined by the term ‘ultimate net loss’, arising out of any occurrence on account
of bodily injury including death at the time resulting therefrom, suffered or alleged to have been
suffered by any person or persons (excepting employees of the Assured injured in the course of of
their employment), and/or damage to or destruction of property or the loss of use thereof, arising
out of the ownership, maintenance or use of any automobile.” Emphasis added.
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the-meaning of the tenﬁ “lﬂtiniate net loss.”
Furthermore, the Appeﬂant‘contendé that, m ihe event that this Court determines that the
. inéu;‘anéé éﬁi‘i’tfdt‘:’t’is‘"amﬁi'gubus; it must be interpreted agéinst the insurer_.I The léwer court
cofreéﬁy c:ted the dlSCUSSlOll of theTenn “ambiguity” found in Justice Cleckley’s opinion West
Virginia Ins. Co., v. Lambert, 193, W. Va. 681, 458 S.B.2d 774 (1995). While the lower court
- cited good law, it made a legal conclusion that the contract of insurance Qas not ambiguous |
| thhout :;i;;';éasoniﬂg whatsoever. An examination of the cited 1anguageﬁof the policy reflects
that it is confhsing, clearly not even ﬁtten in thi.s country, and deﬁni'tély susceptih.le to two |
interpretations, Even if one of those interpretations is the one that the City advaﬁcés, the
language is at mi:ﬁ:huﬁl'ambiguous, and thus must be interpreted against tﬁe insurer. West
Virgini#’s courts have long held that since insurance po]icies are prepared solely by insurers, any
arilbiguities in the language of_‘ the insurance policy must bé construed liberally in favor of the
- -insured or against the insurer. See Hensley v. Erie Insurance Co, Syl. Pt. 1, 168 W. Vé. 172,283
SE.2d 227 '(1931)'(quoting Syl. Pt. 3, Polan v. Travelers Insurance Co., 156 W, Va. 250, 192
S.E.2d 481 (1972). -
- This Céurt has aiéo made clear that wheneve_r the language of an insurance policy
provision is reasonably susceptible of two different meahings of is of such doubtful meaning that
| reésonable miﬁds might be uricertain or disagreé as to its meaning, it is ambiguous. Horace Mann
Insurance Co. v. Adkins, 215 W.Va. 297, 599 S.E.2d 720 (2004).
This court rﬁust examnine this issue closely in light of the fact that the ]owe; court did not

provide any reasoning whatsoever as to how it made its conclusion that the language was not

ambiguous, but merely made a conclusory statement as its legal ruling,

B e SR e

18



4. Effect of Eroding Policy Limits on Compliance with West Virginia Codel6-4C-16(1)

The Circuit Court held that, even if the statute applies to the Respdndents,'that they did
not violate it, because the inéurangggol’;c_x digi_pr?vidg $1 million ﬁrﬂifs_ even with its-eroding
limits language. The lower court went on to dallj the concept of eroding limits “inconsequential,”
becizuse neither Code16-4C-16(1) nor any ofher statute prohibited ei‘oding. poliéy limits.

. First, the Appellant contends it is absurd to call the diﬂ'erence between a full limits policy
énd an eroding limits pdlicy “inconsequential.” The dlﬁ‘erence in the instant case amounts 10 "mor: o
than $300,000; 'I‘hé Legislature obviously established a mandatory.mmunum requirement for a
reason, and the Appellant contends that the reason was to protect persons ﬁho nﬁght bé injufed |
as a result of the provision of emergenéy_services and that the decedent cleatly falls into that
category. Had the Legislature intgnded for cities such as Charleston to be free to contract for
whatévér amount of insuranée it desired, or for insurance companies to markét and underwﬁtef
 amounts of insurance at ﬁhatever level such ént_ities desired, then there would be no statute in
place mandating a minimum amount df coverage. That simply is not the case. Syllabus pt. 2 of |
Trent v. Cook, provides in pertinent part: -
' '...Conseqﬁently, when an insurer iésues a cu‘stom-_-deéigned insurdnce policy to a
governmental entity pursuant to the Governmental Tort Claims and Insurance .
Reform Act, that entity may incorporate language absolutely limiting Liability under

the policy, even if such language would otherwise violate the provisions of W. Va.
Code 33-6-31(b). :

Thus, it is clear that the only way in which a public entity can evade statutory requirements
for insurance coverage is if it can be demonstrated that the policy in question was custom-
dégigned as that term is described in W. Va. case law. As more fully set forth herein, the record is

abundantly clear that the instant policy was nbt custom-designed.
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5. Separate Occurrence Argmg__

The Respondents contend that the Greathouse/Schoolcraft accident and th_e Anderson
accident were all the same “occurrence” under the subject ineurance policy, and that the insurance
limits, whatever they are ultimately interpreted to be, apply to all of these accidents as if they were
only one occurrence. The practical effect of this issue on the amount of insurance proceeds

-~ available herein is that, even if the court agrees with Respondents that the eroding poncy hr'nts are
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valid and that defense costs can be deducted from the insurance limits, the Appellant stiil contends

_ that the legal defense costs associated with the Greathouse/ Schoolcraﬁ accident should not be
deducted from the amount available for the death of the Appellant s decedent The Appellant
further contends that the City argued throughout the Greathouse/ Schoolcraft proceedings that
they were separate accidente The City and its insurers have had the benefit of this argument

' throughout the prior Greathouse/ Schoolcraft trial, and should not be penmtted {0 now argue in an
-alternative manner in the instant proceeding. Furthermore although Respondents may contend
that they are not bound by the City’s position in the related litigation, it is a fact that the City and
the insurance compames have had a complete community of interest in connection with this issue
throughout The further fact that the second motorcycle driven by Mr. Mullins was able to avoid

| the accldent and to come to a stop prior to the Greathouse/ Schoolcraft cycles even reachmg the
scene further bolsters the Appellant’s argument that the accident which resulted in Ahgie’s death
was a separate aocideht from the Greathouse/Schoolcraﬂ accident. | -

6. The Cugtgm—;iegg'gneg l_Zg_h icy Issue -
~ The Reopondents contend that, even if West Virginia Code 16-4C-16(1) is applicable to

them, that the policy at issue was custom-designed in a manner that permits the City and its
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insurers to evacie the i'eqeirements_of that statute. The Appellant contends that the record
reflects that the insurance policy is a boilerplate policy sold to municipalities all over the country, o
and thus is not cestem-designed, The Appellant further cites the affidavit of Greg Burton, -
attaehed hereto as Exhibit B, who was Ché.rleeten City Manager and in eﬁafge ef conductiﬁg
eegotiations for the acquisition and appre\}al of the subject policy, at the time the insurance was
acquired The afﬁdevit sets forth that no epeeiﬁe, individeajized provisions designed to meet the
City’s speclal needs were requested negotxated or included in the f pollcy Mr. Burton sunply
requested that a pohcy prowdmg the $1 million in coverage reqmred by law be prowded

As to the issue of the policy being a “boiler plate” one used all over the country, the
Appellant filed the following interregatory and received the following response: | |

INTERROGATORY NO. 3: Please produce nemes of other insureds who have entered
into the same or substantially the same insurance policy with defendant as City of Charleston for
-Erhefgency _Service Provide_f coverage. |

RESPONSE: See Exhibit 2 for a chart of all municipal entities witﬁ an All'Lines |
Aggregate form that would have been in effect from 1999 to 2000. (Interrogatory and Response
#3 of Northfield Insurance Company’s Answers fo F:rst Set of Interrogatories and Requests for
«_Praduction filed on F ebruary 4, 2002, lwith Exhibit 2).

The exhibit contained hundreds of municipal entities who had purchased the same policy.

It is clear from the record, both by the number of such municipalities who have purchased
the same identical policy, and even mere clearly by the affidavit of Greg Burton that this was eot a
custom-designed policy. Therefore, it must comport with West Virginia law. In order for a

~ policy to qualify as a “custom-designed” policy in a manner that extricates it from the statutory
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* minimum insurance requiréments, it must be custo.m_'—designed within the meaning of West
Virginia case law. The policy is not a custom-«designed policy such that the mandatory limits cém
_be avoided. The volurmnous insurance pohcy at issue in thls(case is nothmg more than a form
pohcy delivered to the insured. As the Court explained in Eggleston v. West Virginia Dept of
_Htghways and again in Trent v. Cook, “the hallmark of a so-called custom-designed policy is that

“fi]t is different from the usual insurance policy that is prepared and printed by an insurance
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company and dehvered to the msured whose cnly mput ordmanly is not as to 1ts language but as -
to the amount and type of coverage.” Trem‘ v. Cook, 198 W. Va. at 607, 482 S.E.2d at 224,
(cx;mg Eggleston v. West V:rgrma Dept, of Highways, 189 W. Va. 230, 233, 429 S.E.2d 636, 639
(1993). | Appell#nt ;:ontends that the policy is nothing more than a boﬂe_rpléte policy wn'tteﬁ
entirely by the insurance company. Eﬁen many of the words used in the policy are Words
commonly péed in the United Kingdom, and upon information and belief, the Appellant believes
that the ins_urer actually is Lloyds of London through Northland if thg‘ Clty asserts in its response
to this #etition that it is custom-designed, it was the City’s burden to prove that contentiohg. In
reaching the conclusion that the policy was _custom~desig_ned, the lower court gave no reasoning
whatsoever and did not even address the affidavit of Mr, Burton, who actually negotiated and
" acquired the policy 'i"éf"th.e, City and whose sworn statement made clear that there was nothing
whatsoever cu_stom-desigﬁed about this pblicy. When a policy issued to a public entity departs

from statutory requirements for coverage, such policy can be upheld if and only if it can be shown

9]E"urther the City itself instituted litigation against the Respondent insurance companies
and related entities wherein the City claimed that these Respondents committed fraud upon the
city in the execution of the subject policy. (See City of Charleston v. Citigroup, Inc., et al.,
Circuit Court of Kanawha County, Civil Action No. 02-C-292] ')
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_ 'th#t it was custom—des1gned rt-o that mumclpahty’s neédﬂs.;'.' In fhe a.bserflc.e of 7 Such shévving; the
pélicy must be reformed to comport with our state law. |

Even apart from the custom-designed concept, it is clear that the policy as chaxacterizéd
by the Respondents cannot be upheld, as the City official in chafge of acquiring the policy gave a
sworn affidavit that he thought he was acqulnng $1 million in coverage for the City, as required
by law. In the receat case of Luikart v. Vullpy Brook Concrete & Supply, Inc e S B.2d oem

2005 WL 1125059 (2005), this Court held:

With respect to insurance contracts, the doctrine of reasonable expectations is that the objectively
reasonable expectations of applicants and intended beneficiaries regarding the terms of insurance
contracts will be honored even though pamstakmg study of the policy provisions would have
negated those expectations.

A review of the dedlaraﬁons page of the subject policy makes clear that it creatéd an
objectively reasonéble éxpgctaﬁon that provided $1 million in coverage to the insured. In fact, the
: convolht_ed and ambiguous policy language upbn which the Respondgnts rely in contending that
 its limits are diminished and eroded by the insl;red’s attorneys fees andlcosts- can be likened to an
exclusion. With rega;d- to eiClusions, this Court ﬁ\MitcheII v. Broadnax, 208 W. Va. 36, 537
| S.E. 2d 882 (2000), citing National Mutual Insurance Co. V. McMahon & Sons Inc, 177 W. Va.
| .-2134,356 S.E..2d 488 (1987), reiterated that _ e
- An insurer wishing to avoid liability ¢ a policy putporting to give general or
- comprehensive coverage must make exclusionary clauses conspicuous, plain, and clear, placing

them in such a fashion as to make obvious their relauonbhlp to other policy terms, and must bring
such provisions to the attention of the insured."

Public Policy Arguments

A. Plaintif’s Right to Make Policy Limits Demand
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A plaintiff has a right under West Virginia law to make policy fimits demand, and thusa
concordaht nght to know what the policy limits of an insurance policy are. Fﬁrthermore, there is
substantlal legal mgmﬂcance to the makmg of that pohcy hmxts demand for a plaintiff. Regardless
of the amount of the i msura.nce pohcy lnmts an e#cess verdict can be collected from the insurer if
the i _msurer fails to settle wnthm- policy lumts and thus passes up an opportumty to achleve a full
release for its insured, See Shamblin v. Nationwide Mutual Inmmnce Co., 183 W. Va. 585, 396
 SE2d 766 (1990), S |

Wherever there is a failure on the part of an insurer to settle within -
policy limits where there exists the opportunity to settle and where
such settlement within policy limits would release the insurer
from any and all personal tiability, the insurer has prima facie
failed to act in its insured’s best interest and such failure to so
settle pnma. facie constitutes bad faith toward its insured.
Id Syl Pt 2 at 587, 396 S E. 2d at 768.

Thus, there is a very strong right on ihe part of the plaintiffs to know what the actual
policy fimits are in order to have the ability to make a policy limits demanc}. In this same
connection, the burden is on the insurer to prove by clear and convincing evidence .th.at it
attempted in good faith to ﬁegotiate a settlement. See id. Syl Pt. 3. The position of the
Respondents herein is that the Plaintiff had 10 right to quesﬁon the policy of attributing all of its
expenses ahd feés thus far to the mstant lcvc}nsldiidated cases, nor even a right to challenge the
reasonableness of the amounts billed and othervrise expended; and thus no right to even have full

infonnatioh'upon which to determine the policy limits. The eroding limits insurance policy which

is advocated by Respondents completely deprives a plaintiff of this right.

B._Unilateral Right of Insurer to Determine Amount by which Policy Limits to Be Reducedis

Strong Disincentive to Settlement of Cases
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\
Under the Réspondents’ contentions, all defensg costsand fees 60rhe out of the policy
timits strictly by use of and in the complete discretion of the defense ;:Ounsel’s own unsupervised
and untfammelled charges. Eveg'if the City’s -contention is correct as to the dix_ninis}ﬁhg limits
policy, neither the City por therinsurer should have the right unilaterally to make tﬁe cietermination

of the amount which is fair, reasonable, and justified. Otherwise counsel for insurers would have
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open checkbogks to draw dgw_n a pohry pmreeds at their wzll and pieasue and plamtlﬁ‘s would
never have the ab:l:ty to make a policy limits demand. That certamly could not be a system for -
the fair assessment of fees, nor would it serve the purpose of mandated insurance for public
entities, €.g. to protect innocent victims. The amount to be awarded as attomey s fees is to be
determined not from the point of view of the lawyer receiving the fees or his client, but from that
of the presldmg tnal judge. See Jordafz v. National Grange Mutual Insurance Co., 183 W. Va. 9,
393 S.E 2d 647 (1990). The test for what is reésonable is generally based on a dozen broad |
factors. Seé id. (citing Aeina at Syl. Pt. 4). In the case at bar the City wants to calculate its own
attorney fees and costs and then subtract those amounts,. without any right of the plaintiffs to
examine or questions such fees and costs, and without any significant judicial ihput. Their . ‘
ongoing abilit); to consume the insurance proceeds in a carte bianche mah_ner also creates a huge |
f;disincen-tive on the part of defendants to settle, and an immense pressure ,upon_plaintiifs to settle
before they have had a full opportunity to pursué sufficient discovery or to ‘assess the value of the
case .aﬁ_er the full sharing of inf;mnation and expert review. Just as occurred in the instant case,
fhe plaiﬁtiffs become so frightened of the polilcy limits eroding every day if they do not settle, that
they settle out of panic. That is especially against public policy where a public entity is involved, 1

and where 2 death resulted from the tortious conduct of the City. -
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C. Duty of Insurer to Prowglg Rgpresentanon tg Insured

It is a longstanding pnnclple of law in the United States that there is a duty on the paﬂ: of
the insurer to p_rovide a defense 1o its insured. The duty to provide representation is even broader
and stronger than the duty to oay the proceeds of the polioy, and it is against public policy for the |
-insurer not to pay the costs of such defenée of its ios_ured. This principle is even stronger when a
public entity is the insured. Thé duty of an insurer to defend is a well-established principle of
| msurance law. This duty also arises by virtue of the language of the policy. In the instant case on
page 6 of 45 of the policy, 1t is asserted “This Service Orgamsatlon sha!! perform the foilomng
duties: (a) Investigate and settle or defend all claims or losses " In fact American courts
generally requiro each party in litigation to bear its own attorney’s fees; absent extraordinary |
circomstance.s. See Robert H. J erry, lngura.nog Law. This is the law ‘all over the United States
and it is time‘.for West V_irginio jurisprudence, which cortaiﬁly has enunciated this concept, to -
~emblazon it into our law in this context.

r Public Policy Argume

This C_oort has held that when an insurer fails to satisfy a statutory criteria fequisite to
incorporating an exclusion in a policy of motor vehicle insurance, the enforc.ement of suchan r
exclusion is Violoﬁve of this State's public policy. See Mitchell v. Broadnax, supra; |

In consequence of all of Whlch the Appellant on behalf of the wrongful death estate of }
Angela Dawn Huﬂ'man Anderson requests that this Court reverse the order of the Circuit Court
of Kanawha County and declare:

(1) That West Virginié Codel6-4C-16(1) requires that each emergency services provider
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have insurance in an amount no less than one million dollars per incident against loss from the

liability imposed by law for damages arising from any error or omission in the provision of

emergency medical services.

[N

(2) That it is a violation of law for an insurer to sell, market, or underwrite a liability

~ policy for a municipal emergency medical services provider for iess than $1million; dand that policy -

limits of $1 million minus defense fees and costs does not comport with the statute.

(3) That thé damages suffered by the beneficiaries of the Estate of Angela Andersonasa
result of hé: death under the circumsfénCes herein cénstitute 'a_“loss from the Iiability imposed by
law for damages arising from any error or omission in the provision of emergency mcdicél
services” by the City of Charleston within the parameters of West Vi_rginia Codel 6-4C-16(1).

(4) That even if the Statute does not ﬁre_clude a diminishing limits type pblicy, that ther

lahguagé of the subject insurance policy provides that the policy limits of the subject insurance

policy are $1 million, and that such language does not permit the deduction of defense costs and

~ fees from those policy limits; or in the alternative, if the policy is ambiguoﬁs and susceptibleto

two interpretations, that it must be interpreted against the Respondent insurers, because they were :

the preparers of the contract.
o A8) That the Greath_duse/ Schooicra_ﬂ accident aﬂd the Anderson accident were separate
“occurrences” under the subject insuréncé policy, ar;d that the insurance limits, whatever they are
ultimately interpreted to be, apply to the Anderson accident separately frorﬁ the
Greathouse/Schoolcraft accident. |

(6) That the subjéct insurance policy is not custom-designed and that the City therefore

cannot avoid the mandatory requirements of West Virginia Code 16-4C- 16.
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(7) That an eroding policy limits insurance poliby js against public policy when sold to a

public entity for the following reasons:

!

a. A plaintiff has 2 nght under West Virginia law to make pohcy timits demand, and thus a
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concordant nght to know what the policy limits of an insurance pohcy
b. There is no unilateral right on the part of an insu.rer to determine the amount by which policy

limits can be reduced by their costs and fees, and such a policy would be a strong disincentive to

settlement of cé_ses; and
c. Thatthereisa stfong duty on the part of an ins;irer to proﬁde a defense to its .insured‘.

- The Appellant further asks this Honorable Court to issue a written opinion making these
con_clusions.of law and directing that this matter be remanded to the Circuit Court of Kanawha
County for the entry of an ordér awlarding to the wrongful death estate of Angela Dawn Huffman

Anderson the sum of $311,638.14, plus interest.

LILLIAN GIBSON, ADMINISTRATRIX
By Counsel

Presented by:

‘Margargt L. Workman, Bar # 5616
MARGARET WORKMAN LAW, L.C.
1596 Kanawha Boulevard East

. Charleston, WV 25311 '
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