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I KIND OF PROCEEDING AND NATURE OF RULING BELOW

This proceeding is an appeal by the West Virginia Health Care Authority
(“Authority”) of an-order issued by the Circuit Court of Marion County on November 24,
.2004, which reversed the Authority’é deéision approv.ing a cértificate of need (“CON”)-
for United Hospital Center, Inc. (*UHC") and West Vir_gi_nié United Health System, Inc.
(“WVU'HS’;)- to cohst_rﬂct a replacement Hospital. The Marion County Circu_it Court order ,
alsd revers’ed the decision of the Office of Judges ("O0J") which affirmed the Authority’s

decision.

L STATEMENT OF THE CASE

The Heélth Care Cost Review Authority (“HCCRA”) was created by thé_
Legislature in 1983 as an autonomous agency Withi_n state govemment. W.Va. Code §
16-29B-5. It was .chafged with thé responsibility of collecting information on health care
Costs, developi.ng' a. system of cost contrql, and ensu.ring accessibility io appropriate

acute care beds. -

| This same legislation expahded | HCCRA’s responsibilities to -.include the
administra‘;ion of two previously enacied cost containment programs: the certificate of
need program, codified at W.Va. Code §§ 16-2D-1, ef seq. and the health care fihancia[’
disclosure program, codified at W.Va. Code §§ 16-5F-1, ef séq. In 1997, the
Legislature renamed the agency the West Virginia Health Care Authority. W. Va. Code
§ 16-29B-2. Pursuant to W. Va. Code § 16-2D-5, the Authority has been empowered by

the Légis.latufe to coordinate and develop the State Health Plan, including the



Certificaté of Need Standards. These include the'Renovation and Replacement of
Acute Care Facilities and Services Standards (“Renovation-Replacement”)’ approved

by the Governor on January 7, 1997, which are at issue in this matter.

_With- respect to the instant_base,-on July 30, 2002, UHC and WVUHS filed a letter
of intent with the Authorit_y to construct a hospital in Bridgeport, Harrison County, West
Virginia to replacé U.HC’S existing hospital. UHC is a not—fér—profit dorpdration which
owns and operates é 375 bed hospital in Clarksburg, West Vi'rginia. WVUHS.is a not-
for-profit corporation which serves.as the sole member of UHC and West Virginia
'Un.ivérsity Hospitals, inc. On July 18, 2002, UHC and WVUHS filled the’ir application for.

a certificate of need to build a replacement facility.

On November 5, 2002, FGH_ and Triad Hospitals, Inc.-requested'a ’pub!ic hearing
on the proposed project. On November 9, 2002, the West Virginia Consumer Advo.caté
also requested a public hearing. On Novemb.er 19, 2002, Aésociated Buiiders and
Contractors_'reque'stéd.affected party status. The parties conducted discovery and a
public hearing took place on June 16, 17, and 18, 2003 during which a massive record

was developed.

! In pertinent part, the Renovation-Replacement Standards provide the following:

W. A project for the erection, construction, creation or other acquisition of a physical plant or facility
as a result of which:

1. The number of hospital beds currently licensed to the applicant at the licensed site prior to
the project are not increased as the result of the project; and

2. All hospital beds are, or will be, located within five miles of the original facility followmg
completion of the project. (emphasis added, hereinafter “five mile rule™).




UHC and WVUHS presented evidence which indicated that there were
déficiehcies with UHC’s existing hospital, site énd location and that plans to rehova'te)
the existing hospital would 'not correct all of the existing deficiencies. UHC and WVUHS
also pﬁt forth festimony ind.icating fhét there was no suitable site within five miles to
build a new hospital. UHC and WVL.J.HS further indicated that the construction of a new

facility would alleviate all existing facility and access issues.

In order to approve an application for a certificate of need, t.he Authority must

makeé the following requlired findings;.

.1. The project is needed. W. Va. Code § 16-2D-9(b)(1).

2. The_ project is consistent with the State Health Plan. W..Va. C'c_)rd.e § 16-2D-
b)) |

3. Patients will ex_periénce serious problems in obtaining care of the type

. proposed in the absence of the project. W. Va. Code § 16-2D-6(e)(4). |

4, Existing facilities providing services similar to those prbposed are being uséd
in an appropriate and efficient manner. W. Va. Code § 16-2D-6(e)(2).

5. Supefior alternatives to fhe. project in terms of cost, efficiency,. -and
appropriaieness do not exist and the development of alt'ematives-is not
practicable. W. Va. Code § 16-2D-6(e)(1).

6. | Alternatives to new construction, such as modernization or sharing
“arrangements, have been considered and implemented to the maximum

extent possible. W. Va. Code § 16-2D-6(e)(3).



7. The project will be accessible to the medically underserved. W. Va. Code §

16-2D-9(e)(1).

FGH only contested the second required finding, consistency' with the State
_ Hea!th. Flan, and did not challenge, among other things, that this project is needed,
financially feasible, or the supe‘rior alternative. On October 24, 2003, the Authority
issued a decision approving UHC and WVUHS’ application. In this decision the
Authority determined, in part, that: _

The West Virginia Certificate of Need Rule, 65 C.S.R. §§ 7-1, et seq. does
not require an application for a certificate of need to be perfectly consistent with
the [State Health Plan]. Rather, the CON Rule defines the term “consistent with
the State Health Plan” to mean “a determination made by the board that the
preponderance of the evidence supports the achievement of the applicable
provisions of the State Health Plan.... The development of the applicant’s
proposed replacement hospital eight miles rather than five miles from the existing

hospital is ‘not materially inconsistent with the definition of a “replacement’
facility. ...

On November 27, 2003, FGH filed a request for review with the O0J co.ntending

that the UHC's project. was not consistent with the State Health F.’lan since the
replacemenf facility would be iocated eight, not five, miles from the current UHC
location. On May 3, 2004, the OOJ affirmed the Authority’s October 24, 2003 decision.
The OOGJ held that the_ law “does not require that an application mirror the identical
fanguage of the State Health Plan to be consistent.” Decision at p. 5. Rather, the O0J
determihed that the applicéble rule defined “consistent with the State Health Plah’...as _
a determination rhade by the board that the preponderance of the evidence supports the

achievement of the applicable provisions of the State Health:Plan.” Id.



On May 27, 2(.).04, FGH filed a petition fpr appeal in the Circuit Court of Marion
.County and, after a vehue' issue was decided by the Kanawha County Circuit Court, a
briefing scﬁedule was entered on August 26, 2004. On November 24, 2004, thé Circuit_
Court of Marion County reversed the Auihority’s decision granting a certificate of need
{fo UHC and WYUHS fo construcf a replacement hospital; and, further reversed_ the O0J

decision dated May 3, 2004,

l.  STANDARD OF REVIEW

The standard of review applicable in this appeal is set forth in W.Va. Code § 16-
2D-10. This statute provides that the “reviewing agency” shall review appeals from the
Authority in accordance with the provisions governing the judicial review of contested

administrative cases in W.Va, Code § 29A-54.

Thus, the review of the Authority’s decisions “at both the administrative level and

circuit level, is to be conducted in accordance with W.Va. Code § 29A-5-4.” -Princeton

Community Hospital v. State Health Planning and Development Agency, 174 W. Va.

5568, 328 S.E.2d 164, 168 (1986). See also, West Virginia Health Care Cost Review

Authority v. Boone Memorial Hospital, 196 W. Va. 326, 472 S.E.2d 411, 419, (1996).

The Court points out in Princeton that the statute grants only “limited review capacity.”

- 328 5.E.2d at 169. The extent of such limited review is set forth in W.Va. Code § 29A-

5-4(g).

The Court must evaluate the Authority’s decisions based upon the record of the

Authority’'s proceedings to determine whether there is evidence to suppori the




Authority’s Order and the Court shall evaluate the decision upon the Authority’s findings

of féct, “regardiess of whether the [Court] would have reached a different conclusion on

the same set of facts.” Ruby v. Insurance Commission, 197 W. Va. 27, 475 8.E.2d 27,
32 (1996). The Court may not re-weigh the evidence, but may only inquire ‘into the
existence of substantial evidencé to support the Authority’s prior determinatioh. Only if
the evidence does not, in any reasonable way, support the findings Vof fact or if the -
findings of fact do nof supﬁor’t the conclusioné of law, méy the reviewing agency find the '

decision to be clearly erroneous and subject to reversal. Boone, 472 S.E.2d at 420;

Appalachian Power Company v, State Tax Department, 195 W. Va. 573, 466 S.E.2d

424 (1995),

In P'rinceton, the '.Suprem'e Court of Appeals held that - the _Authority’s
d.etermination of matters within its area of expertiée is entitled to substantial wéight.
Princeton, 328 S.E.2d at 171. Further, the COL;I"Z, restating prior authority, held that the
review function “must be performed with conscientious awareness of | its limited
nature...the court must give due deference to the [Authority's] ability to rely on its oWn_

developed expertise...” Princeton, 328 S.E.2d at171.

The task of the Court is to determine whether the Authority’s decisions are based
on a consideration of the relevant factors and whether there has been a clear error of

judgrhent. Boone, 472 S.E.2d at 420. Absent a showing of prejudice to the substantial

rights of the appellant, the Court has no authority under W.Va. Code § 29-A-5-4(g) fo

reverse the Authority’s decision. Smith v. Bechtold, 190 W. Va. 315, 438 S.E.2d 347,

351 (1993).



In Bo_oné, tﬁe West Virginia S_upr_erhe Court articulated an analysis that a
reviewilng agency must undertake when the construction of a statute or legislative rule is
at issue. The"Court articulated a-two part test. First, the Court must first ask whether
the Legisiature has directly spoken to the preéise question at issue. Second, if
Iegiéiati\}e intent is unclear, a reviewing court must ask whether thé_agency’s.énswer is
base.d .on a permissible construction of the statute. The Court went on to hold that “{a]n
agency's interpfetation of é“statutory provision or regulation that ft s chafged with

administering is entitled to a high degree of deference.” Id at 420 and 423.

IV. ASSIGNMENTS OF ERROR
The Authority assigns the following as errori

1. The Circuit Court of Marion County erred by failing to.feview the Authority

and the O0J's decisions in accordance with the appropriate standard of review.

2. The Circuit Court of Marion County erred by failing to adhere to the

~ Authority’s .iegislative rule, 65C. S.R. § 7-2.7.

3. The Circuit Court of Marion County erred by frustrating pub[ic' policy ‘and

the public’s best interests.



V. POINTS AND DISCUSSIONS OF LAW

A. THE CIRCUIT COURT OF MARION COUNTY ERRED BY FAILING TO
REVIEW THE AUTHORITY AND THE 0OJ’S DECISIONS IN ACCORDANCE
WITH THE APPROPRIATE STANDARD OF REVIEW.

The Marion County Circuit Court did not apply the appropriate standard or review
as set forth in W. Va. Code § 20A-5-4 and the W.Va. Supreme Court decisions in the

Princeton and Boone cases.

This Court correctly pointed out in Princeton that W. Va, Code 8§ 29A 5-4 grants
only limited review capacity. Princefon, 328 S.E.2d at 169, 562. In addmon Prlnceton
also states that the Authontys determination of matters within its area of expertrse is
entitled to substantial weight. - id at p. 171 564. Thls Court further stated that this
rc_-:-view function "‘must- be performed with conscientious awareness of its Ilmlted
néture...the couﬂ must give due deférence to the [Authority's] ability to rely on its own

developed expertise.” 1_(_1_

In Boone, this Court further held that an agency’s interpretatibn of a statutory
provision or regulation that it is charged with administering is entitled to a high degree of

.deference.' id at 423.

‘In the instant case, the CoUrt substituted its own judgment and defined the term
“consistent” from the phrase “Consistent With The State Health Plan” based upon a
definition from Webster's New Collegiate Dictionary although the Authority’s own

iegislati've rule defines this term differently.



In- addition, to substituting its own judgment for that of the Authority, the Marion
County Circuit Court failed to mention or even apply the two pronged analysis set forth
in Boone which states:

. judicial review of an agency’s legislative rule and the construction of a
statute that it administers involves two separate but interrelated questions, only
the second of which furnished an occasion for deference....The Court must first
consider whether the Legislature has directly spoken to the precise question at
issue. [f the intention of the Legislature is clear, that is the end of the matter, and
the agency’s position can only be upheld if it conforms to Legislative intent...If
Legislative intent is not clear, a rewewmg court may not simply impose its own
construction of the statute in reviewing the legislative ruie. Rather, if the statute
is silent or ambiguous with respect to the specific issue, the question for the court

is whether the agency’s answer is based on a permissible construction of the '
statue. Boone, 196 W.Va. at 328 472 S.E.2d at 414.

With respect to the first prong of this tést, the Legislature has not directly spoken
to the precise issué- concernihg whether.the UHS and WVUHS project is consistent With
the State. Health Plan. The Legislature has not addressed this issue and rather has
empowered the Authority o consider such matters pursUant fo W.Va. Code §§ 1_6-2D;1,
et seq. Therefore, an analysis of the second prong of the test must be undertaken:
This prong requires the Court to address whether the agency’s answer is based on a
p_ermissi-b[e' conétruction of 65 C.S.R. § 7-2.7's definition of “Consistent With The State
Health Plan.”  The Authority’s construction of this provision is permissibie since the
language of the legislative rule itself SUpports the findihg that an application does not

need to be perfebtly consistent with the State Health Plan in order to be approﬁed.
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B. THE CIRCUIT COURT OF MARION COUNTY ERRED BY FAILING TO
ADHERE TO THE AUTHORITY’S LEGISLATIVE RULE, 65 C.S.R. § 7-2.7. '

A Qalid legistative rule is entitled to substantial deference by a reviewing court.
As a propérly promulgated Iegi;sl_ative‘ rule, the rule can only be ignored if thé agency
has exceeded its constitutional or statﬁtory authority or is arbitrary or capricious. W.\/a.
Code 29A-4-2 (1982); Syllabus Pt. 1'4_, g_g(m. In the ihstant case, the llegisl.ative rule in
‘queétion expressly defines .the-'phrase “Consistent With The Sta.te Health Plé-n” to mean
“a determination made by the board that the preponderance of 'the evidence supports
the achievement of the State Health Plan...” Based upon this language, an application

, need not be perfectly consistent to be approvéd.

The Authority found in i.ts decision approving'the. CON that “the development of
the applicant's proposed fepl’acement hospital eight miles rather than fiVé miles from the
existing hospital is not materially inconsistent with the definition of a replacemeht

- facility.”. 'I;he Authority further noted that the. existing Renovation-Replacement
~ Standards have increased this mileage requirement from five to fifteen rhil_es. Thus,.
acting within its discretion, the.Athhority determined thét the three_ mile difference ’did

not warrant the dismissal of. an otherwise approvable application. The OOJ properly

deferred to the Authority's expertise in this area and affirmed the Authority’s decisi.on.

The Circuit Court of Marion County, however, substituted another definition of
“consistent” taken from Webstér's New Collegiate Dictionary which is different from the |

legislative rule.

11



In the Boone case, this Court stated that once a regulation is legislatively
____ approved, it has the force of a statute itself. [t is entitled to mbre that mere deference

and is entitlied to controlling weight. Id at 413.

Clearly, the Marion County Circuit Court did not give the definition of “Consistent

with the State Health Plan” any deference, much less controlling weight.

C. THE CIRCUIT COURT OF MARION COUNTY ERRED BY FRUSTRATING
PUBLIC POLICY AND THE PUBLIC’S BEST INTERESTS.

As noted'in both the Authority’s October 24, 2003 decision anrd the May 3, 2004
OOQJ decision, the applicant had the option of withdrawing this application and filing the
exact same application uﬁder the revised Renovat_ion-RepIacement Standards which
increases the mileage from five to fifteen miles. Thus, the Authority would be fc_).rced to
consider the exact same a'pplication.for a second time at great financial cost to UHC

and WVUHS and cost to the public.

The mileage issue is the only er_for raised by FGH. Thus, if a second application
were filed, there would be no contested issues, by FGH's own admission, and the

project would be approvabile.- |

In addition, the cost both ‘to the public and the app.licants far outwéig_hs any
bénefit derived from refiling the application. Need for the project is not contested. The
public is currently -experiéncing difficulty in dbtaining sérvices from UHC. There are |
existing facility problems that impact health and safety issues. The filing of a second

application would only serve to further delay implementation of this project. In addition

12




to costs tb the community, the applicants will experience a significant increase in costs.
The filing of a new application will result in the applicants paying another filing fee. In
addition to the paymén’t of this feé, the applicants will face increases in litigation costs,
construrﬁion cbsts, increased interest cdsts and loss of_ investment in .UHC’s. existing

hospﬂaL'

In summary, the filing of a second application is not in the public's best interest

and defeats public policy.

VI. RELIEF PRAYED FOR

~ On the basis of the foregoing, the Authority respectfully requests the Supreme

Court to reverse the order issued by the Circuit Court of Marion County.

WEST VIRGINIA HEALTH CARE AUTHORITY
- By Counsel,

| Respectfully submitted,
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