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IN THE WEST VIRGINIA SUPREME COURT QF APPHEALS

In Re: SHELDA JEAN ROBINETTE No. 32668

No. 04~G-2

RESPONDENT'S OR THE APPELLEE'S BRIEF
IN OPPOSITION TO THE PETITION FOR APPEAL HERETHN

Comes now the Appellee, Shelda Jean Robinette and Carla
Robinette, her Guardian and Conservator, by counsel, James F.
Cain, and files her Brief in Opposition to the Petition for

Appeal herein and in support thereof avers as follows:

Nature of the Ruling in Lower Tribunal

By Order dated August 23, 2004, the Circuit Court of
Tucker County found Shelda Jean Robinette to be a "protected

perscen" asz the same is defined under West Virginia Code §44n~)-

4. (Copy of Exhibit A. attached to the Petition for Appeal.)
The Circuit Court of Tucker County also issued an Order dated
Novgmber 17, 2004 and entered November 30, 2004 denying
Petitioner Kathy Robinette's Petition to = Revcke
Guardianship/Conservatorship and Petition +to Modify. ({Copy of

Petition to Revoke and Petition to Modify attached to the

Petition for Appeal as Exhibit B).

3



JUL-11-85 MaW 4:55 PM

1. Appellant, Kathy Robinette, is thne daughter of the
protected person, Shelda Jean Robinette, and resides as 4870

Quarry Lane, Richmond, OH 441453,

2. The Appellee is without knowledge as to the Order oF
the Common Pleas court of Cuyahoga County, and avers that the

Order speaks for itself inp this proceeding.

3.  Subsequent to the appointment of Elizabeth Goodwin,

Esqg. as qguardian or the person ang estate of Shelda

£3

Ly

A

Robinette, cCarla Robinette, sisﬁer Of Appellant, moved Sheld

o

Jean Robinette +tp Tucker County, West Virginia, and filed a
Petition to he Appointed Guardian and Conservator for Shelda
Jean Robinette to which wasg attached an Evaluation Repgrt of
Licensed Physician/Psychologist dated August 25, 2003 oy Bd. L.
Rader, M.D. (Copy attached as Exhibit D1 in +the Petition for

Appeal. A hearing was helgd ©n Carla Robinette'sg Petition on

4. The Appelilee avers that the Twenty-Five Thousang
Dollarsg ($25,000.00) alleged in itep 4. of the Petition for

Appeal, wag transferred, however, deniesg that the same was

o
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fraudulent, and avers that +the money is in an appropriats
banking institution in the State of West Virginia in the name
of Shelda Jean Robinette and Carla Robinette ss Guardiarn 4rdg
Conservator.

5. It should be pointed out that the Petitiorer mads nn
appearance in the original proceeding before the Circui® Court
of Tucker County in August 23, of 2004, and only filed =z
Petition to Revoke the appointment after the matter was fully

heard by the Circuit Court of Tucker County on Zugust 23, 2004,

6. Attached hereto i3 a copy of the Order of
Appointment of the said Carla Robinette as guardian and
conservator, as Appellecs' Exhhbit "A", from which no appeal was
taken, and it is contended by the Appellee harein +that *he
Petition for Appeal should be dismissed in this case in thet ne
appeal was takgn or perfected in the original proceeding to

appoint the Guardian and Conservator on August 23, 2004.

7. Carla Jean Robinette's Thirty Thousand Dollar
{$30,000.00) cash bond was approved by the Court by order dated
CGctober 22, 2004, which is sixty (60) days after the hearing om
Carla Jean Robinette's petition. {copy attached as

Petitioner's Exhibit D in their Petition for Sppeal.) However,

the Court below approved such filing and bond.

B. It shoulg be pointed out unto the Court that the

hearing on November 17, 2004, which is +he basis for the appeal
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of the Appellant, that the dicta contained by the Court and the
collogue between counsel refers to the findings of the Court
which were properly made on the August 23, 2004 proceeding andg
the Court found that Shelda Jean Robinette was a compatent
witness, however it is contended by the Appeliee herein, that
the dicta cited in the Brief bf the Appellant in no way‘applimﬂ
due to the specific written findings by the Court as can bhe
seen from the Order of Appointment covering thé proveedings of

August 23, 2004.

9. It is a fundamental principle of law that a Court
speaks only through it's Orders, and the Order denying the
Petition to Revoke, contains no language as alleged in thne

Petiticner's Petition for Appeal.

Assignments of Error

1. As to the first Assignment of Error herein, the
Appellee contends that the Court can only speak through it's
Crders, and the specific Findings of Fact and Conclusions of
Law made by the Court in the August 23, 2004 Order, which was

not appealed by the Appellant, cannot be collaterally attacked

herein.
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2. As to the =second basis for Appeal, the Court
acknowledged that the Proceedings as ta {he appointment of =
Guardian and Conservator in Chio were made, however, it shougld

be pointed out - unteo the Court that the Ohio Court had nc

jurisdiction in this matter since the protected parson was not

a resident of the State of Ohio, and was only residing in the

State of Chio for a short period of time.

3. The protected person, Shelda Jean Robinette, wae
vorn and raised in Tucker County, West Virginia, owns property
in Tucker County, and for alt intents and purposes i1s a

resident of the State of West Virginia and has been throughout

thesge proceedings, and her entire lifetime.

4. As to the third basis for Appeal, the Appelleas
¢ontend5 that thé.bpnd is.not'subject to review by this Court
in that 4 Thirty Thousang Dollar ($30,000.GOJ cash hkond has
been postad which is certainly prefarable to & surety bond, ang
the bond wasg posted by the saig Carla Robinette ang the game

was approved by the Circuit Court of Tucker County.

?oingﬁmof_gthorit
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Morgan v. Vest 125 w. va. 367 24, S.E. z2a 329 £11%943)

Scott v. Scott 141 W. va. 533 31, s. B. 23 621 (19%56)

Hartman v. Hartman 132 W. Va., 728 53, S.E. 24 407 (1249)

Shaw v. Shaw 155 W. va. 712 187, 5. E. 24 124 {1872)

Brinkley v. Brinkley 147 W. va. 557

Dominico vs. Dominico 153 w. va. 695, 172 s. B. 24 BO3
(1970}

White v. Manchin et al 173 w. va. 526, 31% 5. B. 24 470
o {19817)

Lotz v. Atamaniuk 172 w. va. 116, 304 5. #. 24 20 (19873)

Argument

As to Assignment of Error No. 2., it should be pointed
©oat unto the Court that the said Shelda Jean Robinette has inp
all respects been a4 resident of wWest Virginia all of her
lifetime, and it ig tespectfully submitted +hat the Cirpuit
Court of Ohio had No  jurisdiction whatsoever +to appoint a
Guardian and Conservator since the said Carla Eobinette was not
& Tresident of the State of Ohio at the time of such
appointment,

The Wesgt Virginia Supreme Court has ruled that domicile

Or residence ig mandatory in conferring venue upon courts of

record. - See Maorgan v. Vest, 125 W. va. 367, 24 s5.E. 2 329 ang

SCOtt v. Scott 141 W. va, 533, o) S.E. 24 621 (195¢) .

In event that venue does not arise, the bProceeding ig

vold in all respectsg, See Morggg V. Vest Supra and Hartman -,

ﬂgrtmag, 132 w. va. 728, 53 5.E. 2d 407 (1949),
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The West Virginia Supreme Court has ruled that domicile

of the wife is that of her husband during ce-habitation,

See Scott v. Scott 141 W. va. 533, 91 5. E. 2d 621 {i4=¢)

The Court's attention is invited +to the case of Bhaw v,
Shaw 155 W. va. 712, 187 S. E. 2d 124 (1972). The case was a
divorce action but the Court held +the considerations of
domicile for +the divorce are the same for settlement and
distribution of a decedent's personal estate. The Shaw case
also held that a change for convenience and working coendition
does not, without more, indicate & change in domicile clting
numerous West Virginia cases. The Bhaw case also stands for
the proposition that to establish domicile, there must be a
residence in a new locality and intention to remain there. The
question is one of residence and intention and both must concur
in order to establish a domicile. In the Shaw case, the Court

held that the divorce was void due to an improper residence of

the parties,

The Court's attention is also invited to +the case of

Brinkley vs. Brinkley, which involved a former County Cler]

Randolph County, which is found in 147 W. Va. at page 557, in

this case, the Court invalidated a divorce obtained holding an
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page 560, that the wife's domicile follows the husband. e
cage held that the temporary residence of the daughter af tha
former County Clerk in West Virginia was insufficient o

create venue In West Virginia.

In the case of Dominico vs. Deminico, 153 w. va. B85,
172 S. K. 2d BODS (1970) clearly shows that the West Virglaia
Supreme Court has construed our venue statue as réquirinq
domicile and has heid that residence and domicile aras
synonymous under the divorce statutes. In +this case, Lhe
Court upheld an award of custedy to +the father who had
established a valid West Virginia residence, and cited e
§£igﬁizﬁg#_§£igﬁil case which is found in 147 W. Va, 557 1729
5. E. 2d at 436 for the authority that 4 wife's domicile
follows that of the husband. See also humerons West Virginia

cdases,

Cne of the leading cases on domicile on residence is

A

(1984) .  XKey Note No. 17 provides that = change in residence

for convenience and working conditions doe snot, without more,

EQEE V. Manchin et a1 172 W. Va. 526, 318 5. E. 248 479

indicate a change in domicile. In this case, the Court held,
“hopage 529, that the term in residence 1s synonvmous with the
term domicile for_election law purposes. The Court has used

n - ’ . 4
the terms residence® and "domicile® lnterchangebly foar

10



4 *

JUL—11—@S MOM S5 @8 P

probate and domestic relations contextk. See the numerous

cases cited therein.

The Court goes on to state, in their current discussion
of the issue of domicile, several past cases refer +{io
residence when domicile is actually appropriate. The case

cited Lotz v. Atamaniuk which is found in 172 W. Wva. 116, 304

5. E. 24 ZQ (1983) for a discussion as to domicile and
residence in domestic relations proceedings. The case held
That domicile is a combination of residence or pregence and an
intention of remaining. The Court went on +o say that two
fundamental elements are essential to create a residence and
these elements are: 1) bodily presence in a placé. 2} the
intention of remaining in that place. The Court further held
that neither bodily presence nor intention alone will suffice

to create a residence. There must be a combination and

concurrence of these elements. The Court held specifically

that Mr. Manchin had not established to necessary residence,
Oor domicile, and thence, his candidacy was invalidated. The

case cited Shaw v. Shaw supra, £for +the pPosition that +he

important facts in determining the domicile of & persan who

has more +than one residence are the physical character of

~each, the time spent, and the things dene in each place etc.

The Court, on pPage 541, states that "domicile" once acguired,

15 presumed to continue until it has been shown to have

11
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changed, citing Hartman v. Hartman and various other cases

therein.

An examination of the Lotz v. Atamaniuk case, revaaled

that the case involved a'probate proceeding, however, in Key
Note No. 7 it is stated that considerations for domiciles for
divorce as the same as séttlement and distribution of =a
decedent's personal estate. The case in Sullabus Point 717
held "domicile' is a combination of residence or presaence and
intention of remaining. If domicile has once existed, mere

temporary absence will not destrov it, however long continued.

In this particular case, even assuwuing, arguende, that
the Respondent did intend to reside in the State of Ohio,
under the authority cited previously, she was not at liberty
te do so since in West Virginia, the domicile . of the husband
is controlling, and by operation of law, she acguired +the

domicile of her husband in Tucker County.

There is absclutely no question in this case, that thao
parties lived and resided and were domiciled togethar in
Tucker County for their entire lifetime, and there is no
conceivable way that the Ohic Circuit Court could have unsurped
venue and jurisdiction in the Ohio Guardian and Conservetor
matters under the holdings of the Wes+t Virginia Supreme Court
as aforesaid. The Law is thus clear, that there can be ne

venue or jurisdiction in the Ohio Guardian and Comssrvator

12
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proceedings in this case. The Court in Ohjio was utterly
without jurisdiction to rule in this matter, such hbeing the
case, there was ample authority +to declare he  Chin

proceedings void gb-initio, and the Appellee contends that the
proceedings before the Circuit Court of Tucker County wers in

all-respects due and Droper.

As to the first basis:for appeal of the Appellant herein,
4% to the statement alleqedly'made by the Honorable Andrew .
Frye, during the hearing held on November 17, 2004, it 4is
fundamental in the state of West Virginia that g Court speaks

only through it's Orders.

In this particular ¢ase, the Court made detailed Findings
Of Fact ang Conclusions of Law in it'g August 23, png Ordar

“which will] be detailed ag follows.

As can be seen from Exhibit A of the Appellant‘s Petition
a4s to the Findings of Fact and  Conclusiong of Law of the

Circuit Court, the Supreme Court’s attention is cralled to the

followinq.

First, the Court found that due ang PYoper notice wag
given as +tq these broceedings, ang the protectag P&rson wasg
Present along with the Guardian Ad Litem, ang that no person

Appeared in eppesition to the appointment of the 8aid (arp

13
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Robinette as Guardian and Conservator.,

The Court expressly noted the previous appointment of
-Elizabeth A. Goodwin, however, evidence before +the Court
indicated that the said Shelda Jean Robinette, was a resident
of Tucker County for her entire liﬁetime, and 1t submitted thst
the Ohio Court had.absolutely ne jurisdictien *o appoint the
Guardian and Conservator in the State of Chio, since tho said

Shelda Jean Robinette was only residing in the State nf Ohieo rn

a temporary basis.

The Court expressly found that the said Shelda  Jean
Robinette was a resident of Tucker County, and the evidence
before the Court indicated that she had been a rasident all of
her 1lifetime, owning property in Tucker County, voting in
Tucker County, having a West Virginia driver's license, and all
other matters indicating domicile and residence in the &State of

West Virginia.

The Court eXpressly found that the said Carla Robhinette
was a proper person  to  be appointed as Guardian and
Conservator, and noted the felony conviction of the said Carla

Robinette which was many years previous, and found the same o

have no application herein.

14
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The Court expressly found in conformance his coinion that
Mrs. Robinette can maintain certain personal matters, however,
indicated that it was clearly in the best interest and #elfar@
0of the said Shelda Jean Robinette to have the said Carla

Robinette appointed as Guardian and Conservator.

i In the Order of Appointment, the Court 2R¥pressly included
it's Findings of Fact and Coenclusions of Law, and in all
respects made the proper findings as required by West Virginia

law.

Attached to the Order of Appointment was a Statement of
Rights to Appeal of a Modification of Termination, citing West
yiggigga Code, §44A-4-6, which indicated that an appeal could
be granted under the provisions of West Virginia law, ang it
should be pointed out unto the Court that no appeal was taken
o perfected as to the August 23, 2004 Qrder, and it is
submitted that the Petition for Appeal herein is nnt timely

filed under the Provisions of west Virginia 1aw,

I. THERE WERE no PROCEDURAL, ERRORS IN THE TRIAL OF THIS
CASE S0 As To JUSTIFY A REVERSAL Ry THE WesT VIRGINIA SUPREME

A P AII AN f R I..I EEAN R

15
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McDougal vs. McCammon, 193 W. Va. 229, 45% 3. E. 2d 768
(1995).

Burgess v, Porterfield, 196 W. Va. 178, 469 8. ®. 2d 114
{1.996) ’

In Re: State of West Virginia Public Building Asbestos
Litigation, 193 wW. Va. 118, 454 S. E. 2d 413 (1994)

The West Virginia Rules of Evidence, and +he West

Virginia Rules of Civil Procadure, allocate significant

discretion +to the Trial Court in making evidentiarv and
procedural rulings, for this reason, the Court will generally
apply an abuse of discretion standard to alleged procedural

errors. See McDougal vs. McCammon, 193 W. Va. 229, 455 S, RE.

2d 788 (1995).

In Burgess v. Porterfield, 196 W. Va. 178, 469 5. ®B. 24

114 (1996), this Court stated "On appeal, this Court reviews
the circuit court's final order and ultimate dispeosition under
an  abuse of discretion standard. We review challenges to
findings of fact under a clearly erroneouy standard;
conclusions of law are reviewed de novo." Burgess wv.

Porterfield, 196 W. Va. 178, 469 5. E. 24 112 {1896) .

e ——————— L T

In considering the post trial motion or the motion te

have the Guardian and Conservator removed, it appears as 1if the

JI

Irial Court applied the standard set out in In Re: State of

West Virginia Public Building Asbestos Litigation, 193 wW. va.

119, 454 5. E. 24 413 (1994) .

16
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Collier, is not applicable herein, in that it involves

"...the trial Jjudge has the autheority +to weight the
evidence and consider the credibility of the witnesses., IFf the
trial judge finds the verdict is against the clear weight of

the evidence, is based on false evidence or will result i- »

t aside  the

m

miscarriage of Justice, the trial judge may s

verdict, even if supported by substantial evidence, and gqrant.

e

e

new trial.: In Re: Asbestos Litigation, at 1

Although the In Re:  State of West Virginia Pubklic

ide

Ui

Building Asbestos Litigation, involved a motiocn to sob 3

the verdict, it is submitted that in the case at bar, the Trizl
Court applied the proper standard of review, and determined
that his previcus findings were not against the clear weight of
the evidence, and the Court properly denied the removal of the
Guardian and Conservator herein. The Appellant relics on the
dicta allegedly made by Judge Frve at the Proceeding to remayve

the said Carla Rebinette, however, such dictz is not contained

in the Findings of Fact nor the Court Order appointing the sajid.

Carla Rebinettte, and it must bhe assumed that the Court made
the proper findings as contained in it's Order, and +he alleso

I3

statements by Judge Frye are only dicta in this casg

Tha case cited by the Appellant, S+ate e¥ rel Shamblir v.

proceeding under the former statute, and the Court recognizad

that the former statute Wwas repealed by a passage of HB4508, on

17
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"March 12, 1994, such statute entitled +the West Virgiria

Guardian and Conservator Act.

It should be indicated +that +he Guardian ad Litem
recommended the said Carla Robinette, to be appointed, and tbat

there was no ohjection or exception made to Dr. Rader's Report.

The Appellant’'s assertion that there was a sumuary
inquiry by the Court is not born cut by the records, and 1% is
submitted that the Court did make the specific Findings of Fact

and Conclusions of Law as reguired by West Virginia Code, §44A-

29E .

It is submitted that the Findings of the Circuit Court of
Tucker County were in all respects proper, and the Petition for

Appeal should be denied herein.

As to the argument made by the Appellant, zs to Ohic law
being controlling herein, it is specifically recognized that
Ohio law provides that if the proposed ward was a resident at

the time of the Guardianship proceedings were instituted, that

the Court would have sole and exclusive jurisdiction.

The evidence developed before the Circuit Court of Tuckex
County indicated that the said Shelda Jean Robinette, was in

fact a resident of the State of West Virginia, and the Court

18
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inter alia found that the Ohio Court had no jurisdiction due o

the lack cof residence therxein.

As to the third bkasis for appeal as to the inadegquacy ~7{

the bond in guestion, the Court required a cash bond in Lieu o~f

.

a surety bond, and the Supreme Court will acknowledge that

is far more difficult to post a cash bond than a surety bhond,

West Virginia Code, §44A-19C, is ambiguous in indicas e
that the Court may approve a bond in an amount and form than
the Court may order, and provides that the Court may allow a

property bhond in lieu of a cash bond, and it submitted that due

to the ambiguity of the Statute, the Court was within it¢'e

discreticn as to requiring a cash bond herein.

The Court specifically approved the cash bond by Order

entered on October 22, 2004 » and any delay in filinoe is

5]

not a violation of the act, and was specifically approved Ty

the Circuit Court. See attached Exhibii "R,

It is thus submitted that the Petition as filed bv the

LN

Appellant herein should be denied, and the Crder of the Cireuit

T it

Court of Tucker County should be affirmed by this Court.

19
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The Appellant herein further contends that the Court was
not made aware of the financial resources of the Protected
Person, which is incorrect, and attached hereto and
incorporated herein is the Appellees' Exhibit "C", which is a
three (3) page Statemant of Financial Resources filed primr to
the hearing appointing the said Carla Robinette as Guardian,
thus the Court were fully aware of the financial resources of

the Protected Person.

CARLA ROBINETTHE

Guardian and Conservator for
SHELDA JEAN ROBINETTE
Respeondents

By Counsel

; T :

//f,@&%%%%@#%gfiﬁ%ﬁn&f7

"7 Attorney At Law, I,.C.
W, Va. ID No. 582

e P.O. Box 728
Elkins, WV 26241

20
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CERTIFICATE OF SERVICE

I, James F. Cain, do hereby certify that I have served a
true copy of the foregoing Respondents' and Apppellees” Brief
in Case No. 32668, upon the West Virginia Surpeme Court of
Appeals by fax filing on even date herewith, and upen Timothy
N. Logan, Esguire, by placing a true copy of the same to him in
the U. S. wmail with sufficient postage attached thereto and

addressed as follows:

Timothy N. Lgan, Esq.
54 N. Richhill Streaet
Waynesbury, PBA 15370

Dated this the MTA_%’K day of July, 2005,

James F. Cain -

T
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