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INTRODUCTION

The record of this case leaves no doubt that the appellant knowingly and voluntarily waived
his right to counsel in the proceedings below, ahd the circuit judge was correct in so finding.
Addltlonally, contrary to the appellant’s assertions, the 01rcu1t court had no duty to advise the

appellant on the record coneemmg his right to counsel as long as the conduct of the appellant and

all of the other c1rcumstanees demonstrated that the right was waived knowingly and

understandmgly. The court found that it was and the record strongly supports this ﬁnding
Between the time he expressly waived his right to counsel on May 5, 2001 until the tlme he
ﬁnaﬂy requested the assistance of ceunsel onF ebruary 4, 2002 the appellant, acting pro se, authored

and filed ﬁfteen mohons three memoranda of law and four other mlscelianeous documents with the



courts, none of which expressed or unphed a desn'e to be represented by counsel. In add1tlon the

appellant appeared pro se for one maglstrate court bench tnal one circuit court hearmg, and one

circuit court bench trial, again never once expressmg or Imp_lytng that he desn'ed any assistance from

counsel.

To the contrary, his conduct clearly dtsplayed h1s desire and conscious dec1s1on to voluntanly
_ represent himself. Not until two Weeks after the circuit court found the appellant guﬂty of battery‘
did he suddenly contend that he had des1red counsel The only evidence the appellant offers to
support his contention is a financial afﬁdawt which he filled out on Nov'ember' 19, 2001-, but he
adrnitted.()n the record that the only reason he cornpleted the affidavit was fo getan appeal date set,
not bec.ause he wanted a lawyer.

Talting all of this lnto consideration, to gether wit‘h'h'is recent experience w.ith the.appella'nt
from a separate felony case in which the appellant successfully defended hrmself the 01rcu1t judge
| reasonably concluded that the appellant never intended to request court—appomted counsel and that
he rnade a knowrng, 1ntell1gent and Voluntary de01s1on to represent himself.

| | .II. :

KIND OF PROCEEDIN G AND NATURE OF RULING BELOW

_ By order dated Jamuary 25, 2002 the appellant Francis Anthony Sandor IH was found gullty
of misdemeanor battery followmg a bench trial on January 22, 2002, in the C1rcu1t Court of
Monongalla County before Judge Russell M Clawges. (App at 98.) On February 4, 2002, the
- appellant requested assistance of counsel to aid with his appeal and for the first time, clalmed that

' he had wanted counsel in the prior proceedlngs but was denled this right. (App at 105- 107 )



Counsel was appomted on February 1 1, 2002 (App at112.) Several post-trial motions were
filed and several hearzngs held. Followmg a lengthy delay while transcnpts were prepared the judge
demed the appel]ant s motton fora new trial and scheduled anew sentencmg hearmg for October 12, .
2004. At this hearrng, and by order dated October 21 2004, the appellant was sentenced to serve
one year in jail and pay some fines and restrtutron {App. at 302-304. )

~He appeals his convrctlon prlmanly onthe grounds that he was denied his constitutional right
to assistance of counsel. N
| - 1.

STATEMENT OF THE FACTS

lt is important to keep in mind that the judge below, after examlnlng all of the evrdence and
clrcumstances ‘made a finding of fact that the appellant never intended to request eourt—appomted
counsel and that he made a knowing, intelli gent a:nd voluntary decrslon to represent himself. Much
| of the procedural history appears in this statement of the facts because the procedures and more
tmportantly the appellant s conduct dunng these procedures are part of the facts the lower court
exammed inreaching its conclus1on and that this Court will examine to deterrnlne if the lower court
‘was clearly erroneous._ _

The appell_ant, Francis Anth.ony Sandor, III, was arre'stecl and charged with misdemeanor
battery on May 5, 2601. (App. at2.) The arrest was a resnlt of an altercation mside a Dairy Mart in
: Monongalia County, near Morgantown, in wlrich tl're appellant forced a female acquaintance to the

' ground and .“restrained” her by placing his foot on her throat for approximately 15 minutes while
_ s1multaneously restricting her: arms. (App Vol ITat12.) Later that day, he sugned amagrstrate court

form expressly waiving his nght to counsel ‘thus exercising his const1tut10na1 right to -



self—reptesentation. (App. at 7.) Importantly, the magisti'ate signed the form as well, indicating that -

he had 1nformed the appellant of the appllcable matters and then finding that the waiver of his nght

to eounsel had been made “knowmgly and voluntanly ” (App. at 8. ) The appellant commenced an

adm1rable defense in maglstrate court, ﬁhng eight mot1ons on his own behalf, and one request for

discovery prior to appearmg prose athis mag1strate court bench trlal on November 14, 2001 (App

- at 19-22,26-31.) These motions included one successful motion for continuan_ce, two motions for

' dismissal, and some metion_s eoneerning discovery of evidence. Id. Ultimately, his defense was

unsuccessful and he was found guilty of battery. (App. at1.)

Pressing on, the appellant decided to appeal his conviction to the circuit court, O _

November 1 9, 200_1, the appellant filled out necessary paperwork to eornmence his appeal, thatbeing
a criminal appeal bond form. (App at 10-11.) The appellant initialed both the cash and personal
_ recognlzanee (“PR”) seet10ns of the form. Id. At the same time that he filled out this forrn the
maglstrate clerk had him fill out a standard ﬁnanelal affidawt that is used to determine e11g1b111ty for
: pubhc defender services. (App at 9.) ThIS 18 probably the most 1mp0rtant piece of ev1denee to
support the appellant s argument in this appeal (perhaps the only piece). However, the conduct and
statements of the appellant followmg the completlon of this afﬁdav1t were carefully con31dered by

the lower court in reaehlng its conclusmn that “the [appellant] did not complete the affidavit for the

- purpose of obtammg an attorney, nor did the [appellant] desire court appomted counsel ” (App. at

280.) The relevant conduct and statements follow.
On November 27, 2001, e1ght days after ﬁllmg out the affidavit, the appellant still actmg
pro se, ﬁled a n0t1ee of 1ntent to appeal (App. at 14.) On January 17,2002, almost two months after

filling out the afﬁcltht the appellant still acting pro se, filed a motion for centmuance (App. at72.)



One of the reasons the appellant sought a continuance was to request “the time that would be needed
to subpoena witnesses for my defense 7 but the motion made no mentlon ofa de51re to have counsel
aid him in this preparatron or ask for counsel to be appoutted he just wanted more time to prepare :
: hlS case. Id. The next day, January 18, 2002, the appellant, st11} acting pro se, attended a hearmg,.
coneernmg the motion for continuance a:nd agam never once mentioned the need or desrre to have
counsel appomted (App. Vol. TV)

Quite the contrary, it was at thi.s hearing that the appellant infe_rnted the court of his reason
. for :fillh'ng out the financial afﬁdatrit After informing the court that he filled out “whatever they gave
me” and that the magrstrate clerk “had me Just Gl out these two papers,” he then clearly stated
I f illed out a pauper’s affidavit Just so I could get a date ” (App. Vol. TV at 2-3; emphasrs added )
Addrtronally, the appellant made several statements to the judge conveymg that he had embraeed
self-representation and was acting diligently on his own behalf, formulating a defense strategy,
preparing motiens, rese.arching Rules of Evidence, and formulating strategies for impeaching and
. questiom'ng witnesses. (App. Vol. V) But again, there was no statement or conduct to mdleate
anythmg other than a desire to contrnue self-representatron For exarnple | |

“I have a list of materials for evrdence and I ha_ve ~1 prepared the ease..” Id. at 4.

“I have the case bas1ea11y together I jllSt need some time to just pull it all together.”
Id. at 5. ,

“I have several motions that I would like to present to the court, and they re not
- ready. I have a rough draft on some of them . . . .” Id. at 4

[T]he case basically depends on the credibility of two witnesses’ statements and
with the West Virginia Rules of Evidence, I can attack the truthfulness with their
character. And I'm referring to, T believe, 608A, 608B, 613, 609A, and those are
basically the issues I was deahng w1th on prepanng for the case. .. ” Id, at 5.



“He would have to be subpoenaed, and I would have to be able to lead him as a -
hostile witness because m the manner m whrch he testified Iast trme ”1d, at 10

“But, anyway, I would have to lead the w1tness He would have to be my w1tness and
Cross- exarnmatmn wouldn’t be sufﬁcrent I feel.” Id. at 9.

Prior to the bench tr1al onJ anuary 22, 2002, the appellant still acting pro se, ﬁled three more
motions with the court and three memoranda of law in support of the motions. (App. at 75- 89. ) One :
of these motlons was to suppress all of the State’s evidence. (App at79.) One was amotion for tnal
by jury. (App at 84 ) This motion was denled because the appellant expressly Walved his nght to
trial by jury in maglstrate court and the waiver of th1s ﬁ.mdamental right at that level continues
through the appeal in circuit court, (App. Vol. Il at 3 )

- The third motion was a “motion notice aud..demand.of constitutional rights.’_’ (App. at75.)
~ The memorandum 1n support of this motion clarifies that the appellant felt he had insufficient time
to obtam compulsory process to subpoena witnesses in his favor. (App. at 76-77.) He clearly stated

“that ‘some time’ would be needed only to complete the compulsory process > and continued to
discuss his constitutional right to subpoena witnesses and compel them to appear Wh1ch he felt was |
being v1olated because the court failed to grant hrs motion for continuance, Id This motion only
asked for more time, not for counsel Before rulmg on the motion, the judge asked the appellant if
there Was somethrng specrﬁc that the motion addressed and he responded that “it deals with
confrontatron and the alleged plaintiff,” but d1d not say that it dealt in any way wrtll the need or want
of counsel (App Vol. 1l at 4.) -
| Significantly, the exact same sentence of the S1xth Amendment that guarantees the right to

have compulsory process for obtarmng witnesses also guarantees the nght to have the ass1stance of



counsel for one’s defense. . Yet, once agam there was not a single word in the appellant s motion
or memorandum requestmg or demandrng this const1tut10na1 nght though it is obv10us that the
appellant was qu1te famtlrar with the Sixth Amendment. {App. at 76- -77.) Also s1gn1ﬁcant is |
f'ootnote 1 of this memorandum where the appellant 01tes a United States Supreme Court case’ |
Whlch held that apro se liti gant should not be held to the same legal standard as a licensed attorney
(App at 76 n.1 ) The appellant then asked the court to take Jud1c1al notice of hrs nght as a pro se
 defendant not to be held to the same legal standard as a hcensed attorney 1d. .
Aﬁer the judge sorted through the motions, the bench trial eommeneed The appellant
presented awell planned defense. He cross-examined all three of the prosecution’s w1tnesses (App
_ Vol Il at 14, 31 38) he ralsed an objectwn to the testtmony of one, (App Vol. IIT at 25), and even
moved for a }udgment as a matter of law at the close ofthe prosecut1on s case, 1ncludlng a statement
as to why the case against h1m was insufficient. (App. Vol. T at 43. ) After this motion was denied
the appellant testlﬁed on lns own behalf and presented a closing argument summanzmg his defense
and analyzmg the ev1dence presented. (App Vol. IIl at 66.) Agam durmg thrs entlre proceedmg,
the appellant never once mentioned or gave any indication that he des1red counsel or feit that he was
being nnp_roperly demecl l]Js nght to counsel.
OnJ anuary 25,2002, Judge Clawges entered a Judgment of guilty against the appellant and -
contemporan_eously sentenced llim toone year in jail..(App. at 98.) OnF ebruary 1, the appellant, .s.till

acting pro se, filed a motion accusing the prosecutor of involving herself in a “scheme” to deprive.

“In all criminal prosecutions, the accused shall enjoy the nght . to have eompulsory :
process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.”
U.S. Const. amend. V1. o

Haines v. K_erner, 404 U.8. 519 (1972).



him of Wiméssés. (A-Idp. at 100.) The Smﬁé day, he also filed a notice of intent. io appeal and a.
' motion for stay of sentence ﬁntﬂ the é}IJp'e.al.was heard. (App. .at I 1.4 ) |
On February 4 2002 — nine months after knowmgly and voluntanly waiving his right to.
- counsel, after authormg and filing fifteen motions, aﬂer researching the law and drafting several
memoranda of law including one that_asked’ the court to take judicial notice of his pro se status, after
appearing pro se for tv§o bench triais and one hearing, without ever once mehtioding orimplying that
he wanted asmstance of counsel - the appellant filed a motlon askmg the judge to clanfy “why I
didn’t recelve the Counsel requested.” (App. at 105.) The attachment to this motion, which is the -
only evidence the appellant offered to suggest that he had ever requested counsel was the financial
afﬁdawt that the maglstrate clerk had him fill out on November 19, 2001, when he was begmmng
| the appeal process. (App at 105, 109. ) This is the same afﬁdawt that the appetlant told the judge
on the record he had filled out just so he could get an appeal date set. (App Vol.IV at3) In sum |
aﬂer he expressly Walved his right to counsel on May 5, 2001, he gave no idication that he wanted.
to rescind this Walver until Februazy 4,2002 --two weeks after his conviction in circuit court ~ when |
he submitted the motion cléi_ming that the financial éfﬁdavit. of November 19, 2001, was a request |
for counsel. | |
" AlsoonF ebrudry 4, the appellant filed a motion reduesting the assistance of counsel for the
appeal broceéé. (App. at 107.) Counsel was dppointed on February 11~ 2002. (App. at 112.) That
‘same day, the Judge continued the hearmg date for the post- tnal motions until February 28, and
stayed the 1mpos1t10n of the sentence pendmg resolutxon of all post-trial motions. (App at 121 ) At
the hearing, the judge granted the appellant an exte_nsmr} of time to file post-trial motions in

- anticipation of the treinscﬁpts being prepared. (App. Vol. VIIL) On March 28, 2002, the judge



- granted the appellant’s motion for te-sentencing and set asi.de the previoue sentence of .one year
.incarceration._ '(App.-_ at 203.) |
There-sentencing hearing was held onl une 14,2002. (App. Vol.IX.) Atthis hearing several
post-trial motions were argued by appellant’s counsel, including a rnot_ion for new trial due to the B
alle;ged 'de.pn'vation of counsel Once againl the sole piece of evidence presented to show that the
appellant actually desired counsel was the ﬁnanc1al affidavit of November 19, 2001. The judge, fully
aware that of the appellant ] earher representatlons about the circumstances surroundmg the
afﬁdav1t ordered the appellant to submit a sworn affidavit supporting h1s new story that the reasorn
| he completed the ﬁnanc1al afﬁdavfc was to obtain court—appomted counsel (App- Vol IX at 40.) -
Both parttes agreed with the Judge that the ﬁnanc1a1 afﬁdawt was never properly forwarded to the |
chlef judge for cons1deratlon, as ﬁnanc1a1 afﬁdawts typlcally are. (App. Vol. IX at 27-28. ) Thejudge
delayed i 1ssu1ng an order until the sworn affidavit could be completed by the appellant and transcnpts |
from a separate felony trial involving the appe]lant could be prepared. (App Vol. IX at 5 8.)
Transcnpts from the felony case (No. 01-F-65 in Monongaha County Circuit Court) were
' 1mportant because Judge Clawges had also presided over that case and the appellant chose to
- represent himself in that matter as well, after many discussions about the right to counsel and the
right to self-representation. (App. Vols. V-VIL) Judge Clawges continually attempted to convince. ]
the appellant to seek court-appointed connsel, but the appellant said no, he would obtain counsel on
his own. (App. at 281.) In fact, the case was continued at least three times because the appellant
never did obtaln counsel despite repeatedly telhng the judge that he would. (App at 260-261.) The
appellant filled out two financial affidavits dunng that case, one to obtam free transcripts, and the

second to (ﬁnally) obtain couﬂ-appomted counsel. (App at 281 ) After the dust settled, counsel was



appomted and appeared at a heanng only to be promptly turned away by the appellant who said that

he d1d not want court- appomted counsel but wanted to proceed self- represented Id. The two—day
tnal followed endlng on November 28 2001 W1th the appellant successfully defending hnnself and

) the jury retu:rnlng a verdtct of not guilty. Id.

Eventually, the transcnpts from those proceedings were completed and the appellant :

subnntted a sworn afﬁdav1t that his reason for cornpletmg the ﬁnanc1al afﬁdawt was to obtain

counsel m total contradiction: to his prevrous statements to the court. The state responded o the

appellant $ motions, the appellant filed a rebuttal, and the court ruled on all of the post “trial motions

by order dated August 11, 2004 {App. at277- 283. ) The court considered the appellant s arguments
.. and then denied the appellant’s motion for a new trial. Id. The judge ruled that the ﬁnanclal
affidavit of November 19, 2001 was not completed to obtain court—appomted counsel nor did the
appellant desire court-appointed cot'msel. (App. at 280 ) The judge found this to be true based not
only on the conduct and statements of the appellant in the present case, but also on hts Very recent

expenence with the appellant in the felony battery case and h1s assessment of the appellant’s

'credibility. (App. at 281.) The court concluded that the appe-llant was well aware of his rights and

made a knowing, intelligent, and voluntary decision to represent himself, Id.
'On October 12, 2004, a sentencing hearing was finally held. The appellant was granted his
right to allocution then was sentenced to a one-year prison term, some fines and restitution. The

M
sentencing order was issued on October 21, 2004, which led to this appeal.

10



v

ISSUES PRESENTED

1. The circuit juclge s conelusmn that the appellant knowmgly and intelli gently waived
| his nght to counsel was not clearly erroneous, as it was supported by substant1al evidence mcludmg

the appellant’s statements and conduct

2. This Court should not establish a per se rule fequiring an advice-of-rights colloquy

| be'tweela the circuit court and a defeﬁdanf proceediﬁépro se.

3._ Assummg arguena’o that the c1rcu1t court was requ1red to spec1ﬁcally adv1se the
appellant of his right to coursel, the court’s failure to do so in this case was harmless error.

4. The appellant was gi_ven a fair trial; no sabstanﬁal erTors eccufred and certainly no
' eumulati\fe'efrofs that woald warrant a reversal of llle circult jud_ge’s mling..
V.

STANDARD OF REVIEW

The standard of review concernmg appeals to th1s Court from non- -jury trials, or bench trials,

is set forth n Syllabus Point 1 of Public Citizen, Inc. v. F1rst Nat1onal Bank, 198 W. Va, 329 480
S.E. 2d 5_38 (1996).
In reviewing challenges to the findings and conclusions of the circuit court made -
after a bench trial, a two-pronged deferential standard of review is applied. The final
order and the ultimate di sposition are reviewed under an abuse of discretion standard,
~and the circuit court's underlying factual findings are reviewed under a clearly -
erroneous standard. Questlons of law are subject to a de novo review.

The ovemdmg issuein the present case is whether the appellant was deni ed his constitutional

rightto counsel or if he made a_lmowing and intelligent waiver of this right. When the circuit court

11



ruled that the app'ellant "made a knowing, intelii gent and voluntary decision to represent him.self,”
it made a finding of fact that is reversible only if clearly errdneous.
| Whether the circuit Judge had an uncend1t10naI duty to advise the appellant on the record
concermng hrs right to counsel and whether cornpletrng a ﬁnanelal affidavit is irrefutable evidence
- ofthe appellant s desire for counsel, are questions of law and should_ be reviewed using a de novo
standard.
VL
ARGUMENT :
A. THE CIRCUIT JUDGE'S CONCLUSION THAT THE APPELLANT
KNOWINGLY " AND INTELLIGENTLY WAIVED HIS RIGHT TO
- COUNSEL WAS NOT CLEARLY ERRONEOUS, AS IT WAS SUPPORTED
BY SUBSTANTIAL EVIDENCE INCLUDING THE APPELLANT'S
STATEMENTS AND CONDUCT

“The nght to have ass1stance of counsel may be walved if done S0 mtelhgently and

_understandlngly ” Syl. pt. 5, State ex rel Powers V. Boles 149 W. Va 6, 138 S.E.2d 159 (1964).

“Whether the waiver of the nght to counsel was 1ntelhgent1y and understandrngly madeisa question
: of fact.” Id. at 9 138 S.E.2d at 162. “The determination of whether an accused has knowmgly and
1nte111gent1y elected to proeeed without the assistance of counsel depends on the facts and

circumstances of the case.” Syl pt 2, State v Sandler, 175 W, Va. 572, 336 S.E.2d 535 (1985). .

Therefore, whether a walver of right to counsel was knowmgly and understandmgly made 1S a
& quest1on of fact to be detenmned upon the particular circumstances of each case. State v.
Armstrong 175 W Va. 381, 332 S.E.2d 837 (1985), overruled on other grounds by StatevHepkins,

192 W. Va. 483, 453 S.E.2d 317(1994)

12



The testin stich cases isnot the wisdom of the decision to proceed pro se, but rather whether

the defendant is aware of the dangers of self- representatton and elearly intends to waive the nghts

he rehnqu1shes by proceedmg pro se. Syl. pt. 2, Sandler Importantly, an accused may waive his
constttuttonal nght to ass1stance of counsel by conduct whrch demonstrates 1nte111gent and
: understandmg waiver, even if he never exphcltly declares that he is walvmg his r1ght to counsel.

State v. McCraing, 214 W Va, 188, 588 S.E.2d 177 (2003) (citing Syl pt. 1, State v. Brltton 157

W. Va 711 203 S.E.2d 462 (1974)).. This Court has also held that cornpletmg a nghts form that -

| expressly waives the rlght to counsel though not concluswe does eonstttute pnma facie evidence

that the walver of counsel was proper. Thus, it becOmes mecumbent upon the appellant to present

ev1dence which would preponderate against a finding of informed waiver. Armstrong, 175 W. Va |

- at 387 332 S E.2d at 8§42,

Although the appellant claims that the circuit judge had an unconditional duty to advise the

)

appellant on the record of his rtghts regardmg counsel, thts 18 not an accurate portrayal of the law.

The case law does say that it would be helpfhl and appropriate for appeal purposes if a dlSOUSSlOI’l

takes place on the record, but none of the cases cited by the appellant or found by the appellee make
~ - this mandatory as iong as the conduct and other evidence make it clear that the appellant knew of
his rlghts but chose self—representatlon |

In the present case, the circuit jadge did consider all ot" the facts ahd eircumstances before
reaehmg the conclusmn that the appellant “never mtended to request court appointed cotmsel and
that he made a lcnowmg, intelligent and voluntary decision to represent himself.” The ev1dence
considered includes the appellant’s conduct and statements in the present proceedmgs and the prior

felony case before the same judge as well as the ﬁnanmal affidavit of November 19, 2001, the
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in-court statements of the appellant rega_rding that affidavit and the additional sworn affidavit of the

appellant wliich, in practical effect, repudiuted the prior in.—court statement and was therefore
suspect * Each of the appel]ant s arguments will be chalienged in detail below.
1. - The Anpeilant Did Not Complete the Flnanmal Affidavit on

November 19, 2001, for the Purpose of Obiainine Court appointed
Counsel.

Typically, when a defendant desires com*t-appomted counsel the ﬁrst step is completlng a
ﬁnancmt affidavit (commonly, though unfortunately, termed a pauper S afﬁdawt”) which is used |
to determme ifthe defendant qualifies for court—appomted counsel based on his/herincome level and _

' 'other factors W. Va. Code § 29 21-16(b),(e). In counties with no public defenders’ office, such as
Monongaha the circuit Judge reviews the affidavit to determine If the applicant meets the eligibility
requirements to receive court-appointed counsel, Id. at subsection (d). Although completing a
Tinancial affidavit does serife. asan application for public defender services, it is also cornmonly used
to deterrnine 1nd1gent status for other reasons such as ehglblhty for free trial transcnpts and waiver

of some court fees See State v, Moore 166 W Va. 97 273 S.E.2d 821 (1980) Humphrey V.

Mauzy, ISSW Va 89 181 SE2d329 (1971).

Most significant for the present appeal is the holding of Rotiertson v. Goldman, which
declared t_hut a statute requiring posting of appearance bond for perfection of appeal, es applied io
1nd1gents would be unconstitutional. 179 W. Va. 453, 369 S E 2d 888 (1988) In that case, the .
indigent defendant was found guilty in municlpal court of shophfting and sought an appeal. The
judge informed the defendant that the initial bond Would not be returned until an appeal bond was

posted. This Court he]d that the const1tut10na1 guarantee of equal protection prevents a court from ;

*The order of August 11, 2004, summarizes the judge’s deliberations and conclusion. (App
at 280- 281) '
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ret;uiring a caeh bond for appeal when the defendant is indigent becauSe lt would deny him hlS
statutory right to appeal. Id. Thus if a defendant is indigent then the bond required for appeal ﬁom.
maglstrate to circuit court by W. Va Code § 50-5- 13(a) may be made upon the defendant s own
_recognlzance .
Tnthe present case, the appellant bega:n his appeal to the.eircuit court on NOVernher' 1'.9, 2001,

by completing the criminal appeal bond and a financial afﬁdatzit which obviated the necessity for a

cash bond. It is und1sputed that the afﬁdav1t was not forwarded to the (:1rcu1t judge as a nonnal |

appllcatxon for court—appomted counsel ‘would have been Instead, the magistrate assistant
apparently placed the affidavit in the case file before forwardmg the ﬁle to the c1rcu1t clerk for the
oped S _

The appellant has repeatedly (although belatedly) cla1med that this financial affidavit was a

request for court-appointed counsel that should have been ruled upon by the circuit Judge However,

' ~ the appellant does agree that the affidavit was never presented to the circuit judge for approval and

that he did not actually find out about the affidavit until the heanng on J anuary 18 2002. The-

appellant argues that the judge should have ruled on it When he found out about it and that the

appellant did “advise” the Judge at the heanng that he had completed a financial affidavit.

" To say that the appellant “advised” the circuit Judge of the ﬁnancml afﬁdawt is quite |

m1s1ead1ng The appellant mentioned the afﬁdavxt exactly one t1me dunng the entire proceedlngs

below. This happened at the I anuary 18 hea:nng when he 1nformed the Judge that he ﬁlled out the

afﬁdawt Just to geta date ” Thoughitisa very important statement to ascertam the appellant’s true

 “The defendant in Robertson was appealing from mun1c1pal eourt pursuant to West V1rg1n1a
Code § 8-34-1, but the holdmg was based on equal protect1on of indigent criminals and therefore
apphes to all appeal courts requiring bond.
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mot1vat10n for ﬁllmg out the afﬁdawt itis far from “adv1s1ng” the _]udge that he desired counsel n.
fact, it advises the judge that the affidawt was not completed for the purpose of obtammg counsel
The relevant statements
'_ I went to [the magistrate’s] office and ﬁlled out two papers for a notice of intent to
.. appeal, or whatever they gave me. And I believe it was Ms. Forbes® informed me that
since T wasn’t — I was placed on no bond, that she had me Just fill these two papers
out blank, and criminal bail agreement/criminal appeal bond ... and these are the two
that I filled out blank, and it was 11-19-01... so I fitled out a pauper’s affidavit just
so Icould get adate. .. That was the understanding that T had, that I was on a PR bond
of $200 and that the case was set for July.
-(App Vol TV at 2-3. )
Readmg this statement of when he “adv1sed” the judge clearly conveys that the appellant did

not complete the affidavit for the purpose of obtalmng counsel; rather, he ﬁlled it out because the

maglstrate assistant told him it was necessary to accompany the criminal appeal bond that he was

SImultaneously filling out. This makes perfect sense cons1der1ng the holding of Robertson V.
Goldman discussed above ‘which held that an md1gent defendant is not requ1red to post bond for

his. appeal Because the appellant expressly wa1ved hzs right to counsel during the mag1strate

proceedings, no ﬁnan01al afﬁdav1t was ever completed at that level. The afﬁdavit became necessary

-on Novenﬁber 19, 2001 because that is the day that the appellant filed the criminal appeal bond,

which could be made by personal reco gnizance if the appellant demonstrated indigent by filing a

financial affidavit.
ThlS also explams why the afﬁdawt was not forwarded to the circuit judge for appointment
of counsel and why the defendant initialed both the cash portion and the recogmzance portion of the

criminal appeal bond. The magisirate assistant _had no reason to forward the affidavit for

* The magistrate clerk assistant.
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appointment of eounsel because no counsel was actually belng sought. The appellant by initialing

both the PR and cash portrons of the appeal bond, and by stating that he understood that he was “on

_a PR bond of $200” - indicates that at least a portron of his bond was in fact a PR bond which

requ1res proof of indigency by ﬁnanmal afﬁdavxt per Robertson
The appellant still contends that the circuit jud ge was required to rule upon the affidavit once
he discovered it pursua:nt to West Vlrglma Code 29-21- 16(d). This argument defies logic since the

 affidavit was drscovered by way of the appellant telling the Judge that he ﬁlled it out just so he could

get an appeal date and ]ust because the magistrate assistant asked him to. The appellant effectwely '

told the judge to d1sregard the afﬁdavxt but now is complalnrng to thls Court because the judge dtd
Just that. Furthermore, the statute cited by the appellant s_irnply defines who is responsible for ruling
. on a defendant’s application for court-appointed counsel.® However, there was no reason for the

judge to rule on whether the appellant qualiﬁed for court—appotnted counsel based solely on the

existence of a ﬁnancial' afﬁdavrt when rt was not only obv1ous but also expressly stated by the -

appellant that the affidavit was not completed for the purpose of obtaining counsel
The appellant next argues that a financial affidavit is actually a “motton” for court-appomted

counsel and the court is required to rule on this motion pursuant to the holdlng of State v. Head, 198

~W. Va. 298, 303, 480 S.E.2d 507 (1996). This argument is cornpletely lackmg in legal support

espe01ally if the support is sought from State v. Head, whtch has nothing to do wrth ﬁnanc1al

 affidavits and is totally irrelevant to the present appeal. In Head, the defendant was sentenced to 60

yearsin pnson for aggravated robbery. He filed arule 35(b) motion for reduction of sentence within

- *"In circuits in which no public defender office is in operat1on circuit judges shall make all

determinations of eligibility. In circuits in which a public defender office is in operation, all

determinations of indigency shall be made bya pubhc defender ofﬁee employee designated by the
executive director.”" W. Va. Code § 29-21- -16(d). ' .



“the 120- day trme limit for ﬁlmg such mot1ons The Judge never ruled on it until the defendant
a:mended the motlon four years later at which point the judge ruled that the ori iginal motion had been

abandoned due to passage of an unreasonable amount of time. This Court reversed the decision,

holding that the fa1lure of a defendant to remmd the Judge of a 35(b) motion does not constrtute 3

- abanidonment of the motion.
The holding in Head is a narrow holding and apphes spec1ﬁcally to mottons for reductron of

sentence made pursuant to West V1rg1n1a Rule of Cnmlnal Procedure 35 (b) ‘the language of which

: pIaces a reasonable tune”_ limit on how long a Judge can wait to rule such a motion It‘ does not

pertam to a ﬁnancral affidavit, whrch is certamly not a 35(b) motion and in fact, is not a motron at
all. It is used to gather information about the defendant’s financial situation so that a determrnatlon
: of 1nd1ger1cy can be made butitisnot a rnotlon Even rf a ﬁnanc1al affidavit could be construed as
a motion, the bottom line is that the appellant told the judge on January 18, 2002 that it was not

completed for the purpose of obtammg counsel thus ehrmnatmg any merit to the appellant s clatm

that the affidavit had somehow transformed into a motmn for counsel that requrred a rulmg bythe .

‘judge. -
Regarding the'ﬁna.ncial affidavit, the judge had substantial, almost irrefutable evidence that
1t was not completed for the purpose of obtammg counsel The appellant himself 1nformed the Judge
- of thrs on the record Though the appellant later completcd a sworn affidavit stating that it actually
was completed for the purpose of ohtaining counsel this was done only at the judge’s insistence and
was done long after the appellant had lost his pro se appeal to the circuit court and was lookmg for
a legal “hook » The judge obviously considered the testlmony offered in the affidavit a.nd compared

it to the prior conduct and statements of the appcllant before properly reachtng the conclusion that
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the appellant “did not complete the afﬁdavit to obtain eourt—appointed counsel nor did the
[appellant] desire counsel.” (App. at 280.) Thrs was a factual ﬁndlng based at least in part, on
determmatrons of witness credrblllty Such findings should be accorded “great deference ”? Syl :

pt 2, State v, McCrame p__ . Accordingly, the crrcutt judge s finding of fact regarding the

financial afﬂdavrt was not clearly erroneous and this Court should show deference to the finding and
_ afﬁrm the ruling.’

2, The Circnit Court Did Not Have an Unconditional Duty to Advise the
Appellant on the Record of His Right o Counsel as Long as the
Conduct and Other Circumstances Show That the Wajver of Such
- Was Made Knowingly and Understandlnalv

While it is true that the judge must determine that the r1ght to counsel was waived knowingly
and understandmgly, it is also true that there is some flexibility in how this detennmatlon 18 made'
- and the law does not reqmre a nght—to counsel d1scussron on the record In fact, it is clear that the
appellant can afﬁrmatlvely waive his rtght to counsel if his conduct shows that it was done :

lmowrngly and understandmgly Syl.Pt. 1, State v. Bntton 157 W. Va. 711 2038.E.2d 462 (1974).

Tn this regard, the facts of Bntton are instructive.

In that case, the defendant contac’ted the prosccutor and scheduled a plea negotiation, where
he dlscussed the case and p0531ble plea bargams Wrthout his attorney present. After his conviction _
- the defendant claimed that he was den1ed his nght to counsel at the plea negotla’non Th1s Court.
easily d1smlssed the argument as “absolutely w1thout merit” after finding abundant ev1dence to

demonstrate an mtelltgent Watver during the negotlatlons Id. at465. The Court pointed out that he

"The appellant included a copy of the swomn affidavit as an addendum to hlS bnef That
addendum is irrelevant for appeal purposes. The circuit judge did not ignore it, as the appellant
claims; rather he found it not to be credible. Apparently, the appellant wants this Court to reconsider
the testimony and find it credlble but that function belongs to the circuit court.
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- had “conducted hlmself as if he could negot1ate a favorable plea bargain without .ass1stance > and
found that “[t]he actions [of] the defendant affirmatively demonstrate hlS waiver.” Id. Annoyed that -
. the defendant would 50 clearly aet on hls own behalf and then complain that he was demied his right |
to cou_nsel, the Court then reminded the defendant that “he who act.s as his own attorney has a fool
fora client 7 Id. | |
| In addltron to considering a defendant $ conduct the judge should con51der all of the facts -
| and e1rcumstanees of the casein determmmg if'waiver was effected knowmgly and understandm eg

Syl pt 2, State v Sandler supra. The holdings of Bntton and Sandler would seem to foreclose the

argument made here that there 15 an uncondttlonal duty to have a discussion on the record between

the judge and appellant before the former can make a deterrnination that waiver occurred.

Notwithstandin g Britton and Sandler, the app.el.lant' contends that the law requires the judge
' to advise a defendant on the reeord of his rights. No case cited by the appellant requires such a
discussion on the record, although most of them encourage it since it would at least eliminate after—'
the- fact claims sueh as this one. For example the Courti in Azbraugh v. Boles held that a convretton
18 void ¢ Where there is no 1ndxeat10n from the record, or otherwise, that an accused . . . intelli gently :
and understandrngly waived the assistance of counsel.” Syl. pt. 3, 149 W. Va. 193, 139 S.E.2d 370
(1964) (emphas1s added). By 1nclnd1ng the words “or otherwise,” this Court left no doubt that it
“intended to allo_w_ a finding of intelligent waiver When the facts and other cireum'stances mdicate
such even w1th no specific 1ndtcat1on on the record. |

The appellant cxtes Carntev v. Cochran, a Unlted States Suprerne Court decision from

Florida, which holds that the record must show, “or there must be an allegatzon and evidence whzch

show,” that the defendant 1nte111gently and understandingly waived his right to counsel. 369 U.S.
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506 516 ( 1962) (empha31s added) The appeliant convenlently omitted this emphasized portion of

_ the ho]dtng from his brief without any, 1ndrcat10n of the omission (such as use of elhpses)

Appellant’s Br. at 14. The Court placed the responsibility on the trial COurt to determine if there is :

an intelligent waiver of counsel, stating that “Whether there 1S a proper waiver should be clearly

determtned by the trial court, and it would be ﬁttlng and appropnate for that determination to appear
upon the record.” Id. at 5 1 5 This language does not create an uncondltlona] duty to 1nform a
defendant on the record of his nghts Rather 1t simply requires that the court explicate the factual

basis for its mling on the waiver issue. It is cIear that the United States Supreme Court, just like this

Court, zntended to allow a finding of waiver based on all of the evidence, even if waiver was not

drrectly discussed w1th the defendant on the record.

In State v. Sandler, also cited by the appellant, the Court said that warmng a defendant ofall

possrble perils of seIf-representanon 1s not mandatory and farlure to warn does not necessarily

require reversal “so long as it is apparent from the record that the defendant made a truly 1nte111gent

~and knowledgeable waiver of his rrght to counsel ? 175 W. Va. at 574, 336 S.E.2d at 537. As

previously stated, a defendant can make an intelli gent and knowledgeable waiver by conduct which '

conveys to the court h1s desire to proceed pro se. The present appellant’s conduct made it qnlte
apparent that he was aware of his right to counsel but chose to embrace self-representatlon

The appellant has offered little evidence that he actually desrred counsel and no evidence that
he vtras unaware of his right to counsel or of the dangers associated with seIf~representation.
HoweVer, there is overwhelming evidenee that he chose self-repr.e'sentation ful.ly aware ofhis rights
and then claimed that he desired counsel oniy after losing his appeal in circuit court. The appellant’s

evidence that he actually desired counsel is the financial affidavit of November 19, 2001, which has
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already beén discredited.by thé circ.uit judge based on the appellant’s 6wn_in—court s‘tatemenfs_, and
the'm_étion deﬁlm}diﬁg c_on_sﬁtuﬁonal rights, which the appellant now claims to have been a reciuest '
for counsel but éct_uallj req'ues_téd tﬁat'the court take judicial notice of his éro_ se status and "take it
eaéy on him" as a resul.t.. MeanWhile,: the eﬁdence that he knoWi_neg énd VOluntarﬂ.y chose
. self&epresenfation includes: | |
. his exprés's'waiver of c_ounsél in magistrate court Which was'ne.ver reséinded,
. . his filing -of 1 5 pro se motions inclﬁding at I.e:ast' 7 after compleﬁng the = -
financial affidavit that was supposedly a request for counsel (none of which

~ contained any indication that he desired counsel),

*  his statement on the record that the financial affidavit was completed for
- reasons other than obtaining counsel, : o

* - his conduct and statements during the heaﬁng indicatihg that he had
' embraced self-representation, was preparing the case himself and simply
needed more time to prepare, '

. his request that the court take judicial notice that he was acting pro se and
therefore should not be held to the same standard as a licensed attorney (this:
filed two months after the financial affidavit which supposedly was a request
for counsel), ' ' S ' o

.. his conduct during the trial, where he cross-exatnined all the withesses
against him, raised objections to testimony, moved for ajudgment as a matter
oflaw, and offered testimony in his own defense without once indicating that -
he desired counsel and was being denied this right,

e his very recent experience in front of the same circuit judge in which he
caused many delays due to his refiusal of a court-appointed attorney,

» . and his successful defense in that same felony case without the aid of an
- attorney. ' o

- All of this evidence was properly considered by the circuit judge in accordance with the case

law that requires a judge to consider all of the cbnduct, facts and ctrcumstances béfore concluding
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that the appellant “never intended to request court- appornted counsel and that he made a knowing, -

1nte1hgent and voluntary decision to represent himself.” (App at 281 ) Certainly, his waiver of

counsel in the prlor felony case does not act as a waiver of cou:nsel m the present case, but it is

'proper evrdence to deterrmne if the appellant had actual knowledge of hlS ri ght to counsel and.the . -

risk of self: representatron, whlch will be d1scussed 1 more detail below.

The bottom hne is that the rlght to counsel maybe warved if such waiver 1s made knowmgly N

f

- and intelligently. Therefore the essential question is whether the appellant had actual knowledge

of hls nght to counsel and of the da.ngers associated with waiving this right but still voluntarily chose
tor epresent himself. Certalnly anin- depth colloquy on the record with every defendant who appears '
without counsel would be a very effective method to determine the answer to thls questlon :

However itis not the only method, which is Why this Court has always encouraged such a co]loquy-

but nevermade it mandatory, and has allowed some leeway to find that proper waiver occurred based
on all the relevant facts and circumstances. The present case is a perfect example of the w1sdom of
this approach; the c1rcu1t judge in this case had substant1a1 evidence that a knowmg and
understanding walver occurred and consequently, his findmg of fact was not clearly erroneous and
should not be disturbed. -

3. The Judge’s Familiarity with Apnellant frorn a Recent Prior Case

Was Proper to Consider When Determining Whether the Appellant
Had Actual Knowledee of His Right to Counsel and of the Risks of

Self- representatlon

 "The t‘act that the circuit court did not warn the appeIlant of the specific dangers and

d1sadvantages of self representatron is not revers1ble error where the record indicates that the
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appellant was fam1l1ar with the court system and exhtblted an awareness of the consequences of his

decxsmn" State v. Gravelv 176 W. Va. 220, 224 342 S E.2d 186, 190 (1986).

The appellant s brief completely mlscharacterrzes the c1rcu1t Judge s rehance on h1s prior

encounter w1th the appellant in court. The appellant claims that “the circuit court adopted the State S

argmnent .. that the appellant walved counsel n thrs proceeding because he waived counsel in his
earlier felony trial " Appellant’s Br. at 15. He further clanns that the e1rcu1t judge contended that
“the appellant was precluded from counsel [m the present case] because of his de01s1on in the earher

proceeding." Id. Once agatn thisisa complete mtsrepresentatlon of'the Judge s rul1ng The circuit

Judge never clalmed that the prior waiver of counsel served as a waiver in the present case, nor did -

he contend that the appellant was precluded ﬁrom asklng for counsel in the present case because of

his waiver in the prior case.

_ 'Rather, the judge viewed the prior court encounter with the appellant as some evidence that -

the appellant was fariiliar with the court system and was aware of his right to counsel and the
responsibility he was accepting by acting pro se. (App at 280-281 ) Atno time did the judge say
orimply what the appellant claims. He s1mp1y recalled the prior expertence and said that his present

ﬂndmg of a lcnowm g and understandm g waiver was further supported by the app ellant s pnor court

experience. ld Determining whether there has been a knowing and Intelhgent waiver of counsel

depends upon all of the facts and circum’stan_ces of the case, and the test is _whether the appellant is

- aware of the dangers of self-representation and clearly intends to waive his right to counsel, Syl..

pt. 1, State v. Gravely, 176 W. Va. 220 224 342 S.E.2d 186, 190 (1986) recent pnor court

experience in front of the same judge can undoubtedly aid that ]udge n determining whether the

appellant was aware of the dangers of se1f~representatlon
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The appellant s claim that tlns type of analysis is "devozd of legal authority” is 1ncorrect In -

Gravely, a case remarkably 81mlla:r to the present case, the appellant was cnnv1cted of aggravated
: robbery but successfully appealed to this Cou:rt which reversed the conviction. The appellant

represented hnnself at the second tnal and was again found guilty. In lns appeal of the second

conviction, he claimed that the court erred in holdmg that he had knowingly and understandmgly ‘

~waived his nght to counsel 176 W. Va. at 224 342 S.E.2d at 190. In its opinion, thls Courtheld that

"the trial court did not err m ﬁndzng that the appellant knowmgly and intelligently elected to proceed :

to trial w1thout the beneﬁt of counsel." Id. The court based this holding in part on the judge’s pnor ,

| expenence with the same appellant, stating "[t]he court in ﬂ’llS case was fannhar with the appellant

.having presided over the first trial’, and Was able to evaluate the .appellant’s intelligence and
nnderstand_ing of the consequenees_ of waiving connsel. "1d. It further stated, "{hjaving sat.through
his first trial, the appellant-obviously was familiar with the mannet in whicha trial is conducted and

was well aware of the respons1b111ty he was acceptmg by rehevmg his counsel.” Id The Court then

ruled that the fallure of the tnal court to warn of specific dangers and disadvantages of .

self—representatmn was not reversible error where the record indicates that the appellant was :I."amzhar |

with the court systern and the consequences of his decision. Id

The appellant argues that the case of State ex rel, Kozdron v. Boles, 149 W Va. 596 142

-8, E 2d 769 (1965), prevents the Judgeinthe present case from con51denng his prior experience w1th '_

the appellant. As prev10usly explamed the appellant mlsconstrued the judge’s reliance on the earher- '

case and consequently misap phes the hold1ng of Kozdron In Kozdron the grand ]ury handed down

three indictments against the defendant on the same day but for different crimes. _I_(L at 597. The

defendant was arraigned for the first indictment on Noventber 22, waived counsel, pled not guilty
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but was found guilty by jury'trial. Id. On November 24, the defendant was arraigned on the
remaining two indictments and this time pled guilty to both of them without counsel present and
_ w1thout ever waiving counsel. Id. During the habeas proceedmg the respondent contended that the

reﬁisal of counsel to represent hnn with respect to the ﬁrst indictment acted asa refusal of counsel

with respect to the rernaimng two. The Court held that there could be no presumption that counsel -

was waived at the latter arraignrnent based solely on the waiver at the prior one. Id. Due to a silent

record on the matter the guilty pleas were disnnssed Id

That case is distmguishable from the present case for several reasons. Firstof all inthat case

the respondent actually contended that the waiver of counsel in the prior case served as a waiver in

the latter case. The c1rcu1t judge in the present case s1mply viewed his prior encounter with the
appellant as addztzonal ev1dence that the appellant was aware of his right to counsel and the dangers

of self representation not as conclusive ev1dence of waiver.. This i 18 perfectly reasonable and

supported by the @ye_ly decision The court never pl esumed that counsel was waived just because
it was waived in a pnor case, as the appellant contends

| Secondly, in K_ozdron the defendant simply entered a guilty plea without counsel present, so
there was no conduct that the reviewing COurt could examine to help detennine if a knowing and

intelli gent waiver occurred. In the | present case, asin Gravely the appellant conducted an entire trial

w1thout the assmtance of counsel so there is ample conduct and other evrdence to show that waiver_

was made knowmgly a:nd 1ntelligently The facts and rulings in the present case are far more

analogous to Gravely than they are to Kozdron. Therefore, the circuit judge’s fannharity w1th the

appellant was properly considered as evidence and does not constitute reversible error.

!
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4. TheMotion Demandmg Constitutional Rights Was Not a Reauest for
Counsel, -

Though the appellant asserts that lns motion t1tled “Motlon Demandmg Const1tut1onal
Rights” showed that he was not walvmg counsel a readmg of the mot1on and memorandum in
support of the rnonon reveals that the appellant s only intent was to request more time to obtain
| ‘witnesses and to uneqmvocally 1nform the judge that no counsel was desrred In effect regardless
of its t1tle_ this was a renewed motion for contmuance because a.pnor motion for continuance had
been demed just four days earlier. This time the appellant chose to. c1te the constltutronal r1ght to
“have compulsory process for obtammg w1tnesses n h1s favor as grounds fora contmuance (App
at 76-77.) Nevertheless this motlon never mentlons a desire for counsel, a demand for counsel or
a concern that he was being denied h1s right to counsel | |
| That the appellant would cite this mot1on asa demand for counsel 18 partlcularly absurd
| consrdermg that the memorandum In support of the motion spe01ﬁcally asks the court to recognize
that he 18 acting pro se and should not be held to the same legal standard as a 11censed attomey. Id.
at 76 nl. This demand provides the clearest indication that the appellant knowingly and mtelhgently
chose self representatlon and had no desire for counsel The appellant asked the court to take
Jud1c1a1 notice that he was acting on hlS own behalf in order to take advantage of the leniency
afforded pro se htlgants he now asks this Court to view the exact same motion .as a prayer for -
counsel and as evidence that he was not actmg on his own behalf H1s argument is ridiculous. To |
use an old 1 maxim, he wants to have his cake and eat it too.
The truth i is that the appellant knowmgly and 1ntelhgently waived l’llS right to counsel and

only claimed that he was denied this right after being convicted in circuit court. The motion
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demandtng const1tut10na] nghts does not support the appellant s argument but aotually proves it

false The circuit ]udge was correct to dtsregard this motionasa request for counsel. The only thing
" itdemanded was that hetake jud101a1 not1ce of the appellant 8 des1re to proceed prose and this Court
‘should not reverse the final ruhng based on this motlon

5. Due Process Was Not Violated Because the ADoellant Was Not
Denied His Right to Counsel: He Waived it Knowingly and

- Yoluntarily.

“TA] tr1al ]udge may not ma.ke an evrdentiary ruhng which deprives a criminal defendant of
 certain rights, such as the nght to . offer testlmony in Support of his or her defense, and to be

represented by counsel, Whrch are essential for a fair trial pursuant to the due process clause found

inthe [Cons'ntutlons of the United States and West Virginia]” Syl. pt. 3, State v. Jenkins, 195 W. Va. -

620, 466 S.E.2d 471 (1995)

The ap'pel'lant-cltes Jenkins as support for his argument that his due process rights were

- violated., This argument is merely a rehash of his previous arguments and requires no new analysis.

The appellant claims that he did not waive his right to counsel but was denied thls right, which.

resulted ma v1olat10n of due process. Accordtngly, this argument like his prevrous arguments,

relies on tlns Court ﬁndlng that the circuit court was clearly erroneous when it found that the

appellant kfnowmgly and understandtngly waived his right to counsel. However, if this Court

ooncludes that the circuit court’s ﬁndmg was not clearly erroneous, then it must also conclude that -

the appellant’s due process was not violated because his right to counsel was properIy waived.
For all of the reasons already d1scussed in detatl in the precedlng sections of this brief, the

circuit court’s finding that the appellant knowmgly and intelligently_ waived his right to counsel;
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opting instead for self-representation, was not clearly erroneous. Therefore, the appellant’s due
process was not Violated and this Court should afﬁrm the circuit court’s rultng

6.  Express Walver in Magrstrate Court Should Be Considered to Be :
Prima Facie Evidence ofa Continuing Waiver Throuahout the Circuit

. Court Appeal.

Completmg a statement ofrights form which mforms adefendant of hisright to counsel and

his right to waive ceunsel though not conclusrve does constitute prima facie evidence that the.

walver of counsel was done knowrngly and mtelh gently State V. Armstrong 175 W Va. at 387,332
S E. 2d at 843, overmled on other grounds by State v Hopkm 192 W Va. 483 453 S.E.2d 317

- (1994). -

When the appeliant was arrested on May 5, 2001 the magrstrate 1nforrned him of his rrght '

to counsel and his nght to have counsel appointed if he could not afford one. The appellant signed

a statement of Ti ghts form conﬁrmrng that he was aware of his rights and that he was giving up his

- nght to have an attomey represent ‘him, (App at7.) The appellant signed the form with the added _

notation “without prejudrce apparently attemptm gto convey that he might later want to change his

mind; however, he expressly waived counsel at that moment and opted for self—representatlon which

he never did rescmd until February 4, 2002 - two weeks after he was found guilty in circuit court
— when he filed a motion requesting the assistance of counsel and a motion asking why he “did not
receive the counsel requested ” The appellant claims that the financial affidavit of November 19,
2001, was a request for counsel and rescinded his earlier wa1ver but that afﬁdav1t has already been
drscredlted in great detail and the circuit Judge deterrmned based i 1n part on the appellant’s own

in- court representations, that 1t was 1ot a request for counsel
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The appellant concedes that completmg the form properlywawed counsel Inmagistrate court :

but argues that the 01rcu1t Judge is requ1red to perform the same discussion of ri ghts that was already _

performed in maglstrate court Though no case law could be found statrng that a waiver of the I ght
to counsel n mag1strate court remams presumptwely valid through the appeal process In circuit court

until t_he defendant rescmds the waiver, the state now urges this Court to adopt such a rule.

Creating such a rule would logically correspond with this Court’s already existing rule that

the waiver of the ri ght to a _]ury trial in mag13trate court, also a fundamental constitutional ri ght is
a waiver of the nght to Jury trial for the duration of the case, 1nclud1ng the circuit court appeal See

' State ex rel. Ring v, Boober 200 W. Va. 66,488 S. E.2d 66 (1997). The Court in Boober held that

_.the procedures set forth in West Virginia Code § 50-5_'—8(b) are sufficient to inform the magistrate

that the constitutional right to jury trial has been VOluntarily, knowingly, and intelligently waived,

thus protectmg a defendant s right to jury tr1a1 Syllabus Id. The section of code referenced in

Boober states that “the defendant shall be adv1sed of the right to trial by jury in wntmg, and that

~ the demand must be made Wltlnn twenty days of the initial appearance. W. Va. Code § 50-5- 8(b) :

* Failure to demand a jury tnal within the twenty day himit forfeits the nght to trial by jury even for

the circuit court appeal. W, Va. Code § 50 5-13(b).

The section of code rega_rding the right to codnsel states, “the magistrate' shall at the time of

the initial appearance advise a defendant of his nght to counsel and hlS right to have counsel
' appomted if such defendant cannot afford to retain counsel.” W. Va. Code § 50-4-3. The language
of th1s section is so snnnlar to the ]anguage regarding the right to jury trial that it would be reasonable

to conclude that a waiver in magistrate court remains in effect for the duration of the case, 1nclud1ng
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the appeal fo olrcmt comt unless the defendant expressly reécmds the wa1ver and/or makesa request
for counsel, in good faith, that is not interposed merely to delay or disrupt the proceechngs
B. THIS COURT _SHOULD NOT ESTABLISH A PER SE RULE REQUIRIN G
' ANADVICE-OF-RIGHTS COLLOQUY BETWEEN THE CIRCUIT COURT

AND A DEFENDANT PROCEEDING PRO SE.

The appellant argues that the circuit court had an unconditional duty to advise him on the
record of h1s nghts regardmg the ass1stance of counsel before a - proper waiver could occur. As
prev1ously dlscussed that 1S an incorrect statement of the law. While there are cases that encourage
such a colloquy, none make it mandatory . In fact, the law is clear that a defendant can affinnanvely :
waive counsel throu gh conduct that demonstrates aknowing and intelligent waiver even w1thout an
m—depth discussion on the record. That be1ng established, the appellant’s bnef mmplies that this court
should overrule the prior cases and create a per se rule requiring an advice- of—rlghts coll_o_quy on the
 record with pro se defendants before a proper waiver can occur.

This Court needs to look no firther than the facts of the present oase to see that the current |

law works and the supporting policy is sound. Here we have a defendant who unquestionably knew

ofhis ri ght to counsel and unquestionably opted for his right to self-representation. To reverse the -

o appel]ant $ conv1ct10n would reward the appellant for playmg games and changmg his version of

events to fit his new legal theories. Accordmgly, this Court should not adopt anew rule requmng
an advice-of—rights colioguy, but should rnamtam the current rule and afﬁrm the ruling of the court

below.

* Relevant case law was already cited and discussed in a previous subsection beginning on
page 18, supra. ' '
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C THOUGH THE STATE DENIES ANY ERROR, ASSUMING ARGUENDO
' THAT THE CIRCUIT COURT WAS REQUIRED TO SPECIFICALLY
ADVISE THE APPELLANT OF HIS RIGHT TO COUNSEL, OR OF HIS
RIGHT NOT TO TESTIFY, THE COURT’S FAILURE TO DO SO IN THIS

CASE WAS HARMLESS ERROR.

“Faﬂure to observe a constitutional nght const1tutes revers1ble error unless it can be shown

that the error was harmless beyond areasonable doubt.” Syl. pt. 5 State v. Flippo 212 W. Va. 560,

575 S.E.Zd_ 170 (2002). Moreover “errors involving deprlvatzon of constztutlonal rights W1ll be

regarded as harmless only zf there is no reasonable possﬂ)ﬂ:ty that the V1olat1on contnbuted to the -

conv1ct1_on.”_lgat 191,

In the present case, assuming that such a duty existed, the failure to warn the appellant of his

rlght not to testify is harmless beyond a reasonable doubt. The appellant though acting pro se, had
the fore31ght to move for a judgment as a matter of law at the close of the prosecution $ case,
1nclud1ng a statement as to why the ev1dence presented was insufficient to estabhsh that he
commltted the crime of battery (App. Vol T at 43, )} In denymg the mot1on the judge verbally
recounted all of the evidence presented by the prosecution and stated on the record that a pnma fac1e

| case had been made agamst the appellant Id The appellant then testified on his own behalf but
called no other witnesses. |

Even if the judge Would have mformed the appellant of his nght not to testify and the

.appellant had then chosen not to testify it is clear that the outcome would have been the same.

because the judge had already ruled that aprima fa(ne case had been made by the State. Therefore
the appellant’s testimony was the only evidence offered to rebut the prosecution’s case and he would

| have been coﬁvi_cted with or without it.
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Regardrng.counsel .had the judge advised the appellant on the record of his ri ght to counsel
itis clear that the appellant would strll have opted to represent hrmself as he was already fully aware
of h1s right to counsel and fully aware that he could have requested counsel at any point dunng the
' prooeedrngs Tt is clear that he was fully aware of his right to counsel based on the dlsclosure of such

in maglstrate court, at Whlch time he expressly waived his rrght to oounsel aﬂer confirming that the

mag1strate had rnfonned h1m of his rights and even added the notation “without prejudice” to his-

| 51gnature 1nd1cat1ng his a awareness that he could rescnld the waiver and request counsel later in the
 case. Also indicative of his awareness of rights is his prior felony case in circuit court before the
same Judge in Whlch the Judge repeatedly 1nformed the appellant of his nght to counsel and even
urged hnn_ to ta_ke advantage of his nght as an indigent to have'counsel appointed Which the

appeliant repeateclly dechned Therefore adv1smg the appellant of his nght to counsel yet again

Would have had the effect of preachmg to the choir and the court’s fa1lnre to do so did not affeot the

outcome of the case. |
D. THE APPELLANT WAS GIVEN A FAIR TRIAL; NO SUBSTANTIAL .
ERRORS OCCURRED AND CERTAINLY NO CUMULATIVE ERRORS
THAT WOULD WARRANT A REVERSAL OF THE CIRCUIT JUDGE’S -
RULING.
- The appellant’s ﬁnal argument is that he was demed a fair trial due to cumulanve eITOr. The
egreglous errors alleged by the appellant stmply did not occur or were not errors at all These

alleged errors have already been d1scussed p , S0 a qu1ok recap is sufficient.

He alleges that he was denied counsel, wlnch 18 not true; he knowmgly and voluntanly

: warved his right to counsel. He alleges that the circuit court fatled to inquire if the appellant desired

self—representanon wh1ch is not actually required and the de51re to self-represent was clearly
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conveyed by the appellant s conduct. He clalms that the Judge failed to discuss his right not to
testify, Whlch 1s not actually reqmred by the casés cited and was, in any event, harmless beyond a
reasonable doubit. Fmally, he alleges (w1thout c1t1ng any authonty) that he was demed hisn ght to
confront the victim, which he apparently confuses with his right to confront the witnesses agamst
ium The appellant’s constitutional nght {o eonfrontatlon is limited to the w1tnessesrpresented
agamst him. The victim was not called as a witness and the state had no 0b11gat1on to call the victim

as a witness; therefore this argument fajls along With the entire a:rgument of cumulative error.
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CONCLUSION

As discussed in this brief, the appellant was not d_enied. his right to c'lounsel,. he was not denicd
his due process rights, and he W;’iS. not denfed a fair i:rial. Accordingly, this Court_shoﬁld affirm the
rulin_g of the circuit cqurt and lay fhis case to rest once and for all.

Respectﬁllly su'bmi;cted.
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