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PROCEDURAL HISTORY AND
RULINGS OF THE LOWER COURT

Counsel for the Appellaht realizes that there may be more _de-tail than normal
" included in this section of the brief However, this caée did not proceed in t_he usual
manner and the information is provided hérein for clarification, so tbat the errors can be
understood by this Honorable Court. |
| The Apﬁellant, Francis Anthony Sandor, III, was convicted of the misdcmeémr '
offense of | batte1y foHo;arizlg a Bench trial in Mohonga]iaCounty'Magistrate Court on )
- November 14, 2001. The Appellant appeared pro se in Magistrate Court, filed motions
and aitempted to contest the court’s authoﬁty and demanded that rulings bé made. Atthe -
' conclﬁsion bfA the-bcnch trial, the .magistrate. imposed a one-year sentence in the North
Central Regional .Jaﬂil and assessed a fine and costs. Said jail sentence was imposed even -
though the alleged .victim pever testified and the State did not request the maximum
sentence.
011 November 19, 2001, the Appellant timely executed a criminal appeal bond -
aﬁd a financial afﬁdavﬁ for appointmeﬁt of counsel, which stayed the imposition of
seﬁtegce. This Circuit Court never ruled upon this ﬁnaricial affidavit whén it was filed, -
. neither at the motion hearing nor at the de novo bench trial as provided for the appéal
from Magistrate Court. .Instead, when the case was transferred to the Circuit Court, the
trial judge assigned to the appeal, the Honorable Russell M. Clawges, Jr., entered an

Order scheduling a non-jury trial for Jammary 22, 2002. The Judge’s office forwarded



copies of the Order to the parties. The Appellant scheduled a hearing on'Ja_nuary 18,
2002 feque_sting a continuance advising that he. only received actual notice on January'
16™. The trial court denied the motion but did not rule on the aforementioned financial
afﬁdavit. The Circuit Court indicated that it had reviewéd fhe file and was- aware tﬁat the | |
Appellant had executed a financial affidavit, but no mqmry was made by the court, nor
was a finding of ineligibility or waiver was made. (January 18,2002, Tr. . 13).

On Janum 22, 2002, a de novo bench trial was held with the Appellént appearing
without counsel. Thé trial court summarily ruled on Appellant’s motions and stated that
| he would be accorded “aH. of hi.s conSﬁtutional rights required by law.” (January 22,

2002, 'fr. P. 4). The trial coust took the matter under advisement at the conclusion of
- closing statements, and issued a Judgment Ordér on January 25, 2002; imposing the saine
sentence meted out by the magistrate. Appellant was not afforded a sentencing hearing
nof an 6pp0rtunity for allocution before his sentence was imposed.

‘After his conviction in Circuit Court, Api)é]lant ﬁledl several post-trial motions.
Most importanﬂy, on February_ 4, 2002, 'Appﬁllam filed a motiqn to clarify, asking..the
Circuit Court to explain why ii: never ruled on Appellant’s initial financial affidavit. -
Mqredver, on the same date, Appellant filed a ;notion requesting équrf appointed.
appellate éounsel and later cornplleted._anothsr financial affidavit. On February 11, 2002,
the undérsi’gned was appointed to répresent Mr. Sandor in completiﬁg post-trial motions
and an appeal to this Honorable Court. On the séme date counsel prepared an Or_der.
grantiné a sfay of execution of sentence and continuance from a hear.ing scheduled on

February 13, 2002, 1o hear Appeliant’s post-trial motions.



On February 28, 2002, counsel- first appeared in Circuit Court with Appellant and,
after objection from the. State, rece_ii!ed an extension fo file post-trial motions pendiﬁg the
preparation of the transcriﬁts_ﬁom the two January hear'u_lgs. MoreoVer; over objeétion |
from the Staté, Appellant’s stay of execution was extended. At fhe first hearing, counsel
began raising concerns about procedural defects, due process and other constitutional
vio Iation.s.. The defense was ordered to file authority for its contenﬁon that the Appeilan_t
was 'entiﬁed to allocution, a sentencing hearing and pre-sentence investigation. The
* memorandum was filed, the State responded and on March 28, 2002, the Circuit Court
gra.nted the defense motion to set as1de the sentence and Ordered that a complete
sentencmg hearing be held. The 10wer court made the ruling still not believing that the
Appellant was entltled to these procedural rights

‘The ongmal sentencing hearmg was scheduled for May 28, 2002, but was
contmued by the trial court until June 14, 2002. At that time, the partles argued the post-
~ trial motions, including Appellant’s and those filed by counsel. One of the motions filed
by coﬁnsel involved the production of the transcripts from a trial in an unrelated felony
case involving thc Appellant. The undersigned arguéd this was nééassary since _thé
Ci_rcuit Coﬁrt aﬁd State made several references to the other trial and defense counsel had
no personal kn‘owledge_of those proéeedings. The 'State did not -object and the Circuit
Court ordered the production of any hearings “o'r -trial transcripts not pre\_ziously prepared.
Appellant;s counsel prepéred a seﬁarate Order to ensure that the court reporter would be
compensated for the transcription. However, Appellant did not receive any transcripts

until May 25, 2004.



~

Additionally at the June 14,72.002' heaxing, the Court took the post-trial motions
endef advisement. The State and then the defense Were afforded an opporfunity to
_respond and rebut, respectlvely, aﬁer the production of the transcripts. The Court held
that it would either issue a ruhng on the post-trial motions or schedule another hearmg if
further argument was requxred The central issue was the defense contention that the
Appellant was denied his eonstltutional _right to counsel for the de novo appeal. The
Circuit Court ﬁlrther ordered Appellant to submit an Affidavit setting forth his reasons
for executmg the orlgmal financial affidavit. |

On December 9, 2002 the Judge S seeretary called adwsmg that the Court wanted
the Affidavit filed or a ruling wou'ld‘ be forthwith issued. Counsel e_xplamed that the
-Comf’s Order did not set forth a time in which to file the Affidavit. Furthermore, the
Affidavit had been completed shortly after the }une hearing, but counsel was waiting to
include it with the rebuttal in sﬁpport of the post-trial motions. Nevertheless, the
Affidavit was filed that date as well as several additional documents. The State
respended on January 9, 2004, by :ﬁling' e motion for imposition of sentence. The

| Appeﬂant filed a response on January 15 2004.

The court reporter never did complete the entire transcripts Ordered by the Circuit

Court. Instead, the Appellant received two pre—tr:el transcnpts and a small excexp_t_ from
the felony trial. The court reporter ex:p'lained that he spoke ﬁdth Court aﬁer the heariﬁg
and was instructed not produce the entire transcript. Nothing in the colurt file
corroborates or refutes this contention. Pursuant to the June 2002 Order, the State was
granted leave to respond to Appellant’s post—ﬁiai motions and supporting memorandum

utilizing the newly produced transcripfs. The State filed its response on July 30, 2004



and the Apﬁe]lant filed his rebuttel on August 5, 2004. Whereupon, the Court, according
fo its June 2002 Order, was supposed to rule or schedule a hearing after conSJdermg the
documents which the parties filed. By Order entered August 11, 2004, the Circuit Court
re_;ected Appellant’s motion for a new trial and rescheduled the sentencing hearing. -

On October 12, 2004, the sentencing hearing was held with the Order being
~ entered on 0etober 21, 2004, The Cireuit Court reiﬁstated its former sentence; sua sponte _'
revoked Appellant’s bond, demed defense counsel’s oral motion for post~eonv1et10n bond |
and remanded Appellant to the North Central Regmnal Jail. " In order to perfect the
appeal, on November 19, 2004, the Appellant_submltted a notice of intent to appeal and |
. designation of the record. The entirety of the grounds will be fully stated and de\}eloped
heremn. | o |

On October 29, 2004, the Appellant filed a summary petition for post-conviction -
~ bail and the State subsequently filed a response By OIder entered December 2, 2004,
saui petition was denied. The Appellant has completed his sentence, “yet nevertheless
desires to seek an aequlttal th;ough this appeal.

| To assist this Court in reviewimg the propriety of the verdict, the 'erlginal papers_
of the underlying proceedings, both Magistrate and Circuit Court, together with a |
certiﬁed transcript of every hearing in this case, as well as those prepared in the unrelated
felony case (01—F—65) have been de31gnated to accompany this brief. The -Appellant
relies upon these documents, as well as the constitutional statutory and case law cited
herein as the basis for a reversal of the verdict and asks that same be read as part of this

brief.



.

STATEMENT OF FACTS

The facts in the instant case are really secondary to the procedural and-

constitutional defects illustrated in section one hereinabove. However, the facts help

form the framework and place the errors in context. The Appellant was arrested on the

misdemeanor charge of battery on May 5, 2001. The Appellant elected to répreseﬁt

hxmself in that proceeding. He filed numerous pre-trial motions which were almost all
'demed without permitting a hearmg or argument. He was comncted followmg a bench

trial in Magistrate Court on November 14, 2001. The Appellant was sentenced to serve-

one year in the North Central Regional Jail and assessed a fine and costs. This sentence

was imposed even thongh the State never requested the maximum sentence and the State

never produced the alleged victim for the magistrate’s consideration or cross-
exammatlon

The Appe]lant felt compelled to appeal his convmtlon believing that he did not

) receive due process. Accordmgly, Qn-Nbvember 19, 2001, he comple_ted a ﬁnanmal'

afﬁdawt requestmg court appointed counsel for his appeal to Clrcult Court and executed

a criminal appeal bond. Subsequently the Appellant filed a formal notice of mtent to

a.ppeal On or about Novembcr 30 2001 Magxstrate Court forwarded 1ts file to the :

Monongalia County Circuit Clerk. It appears that the financial affidavit was forwarded
with the Magistrate Court file and was not provided in the normal manner to the chief

judge, who was assigned to this case, for his review. Instcad, the financial affidavit

apparently was Iodged. and became part of the Circuit Court file.



On or about December 4, 2001, the Circuit Court scheduled the de novo bench
trial for January 22, 2002 and maﬂed an Order reflecting the trial date to the partles The
Appella.nt was out of town visiting relatives during the hohdays and only found out about
the trial date on January 16, 2002. The Appellant called his nelghbor requesting that she
check his _mail for some documents he was expecting .for. a work-related project. His
ne?i_ghbor discovered the envelope .ﬁom the Circuit Court’s office and advised him of iis
.contents. The ‘Appellant waé surprised to learn that his bench trial date was set fqr the
next Weék |

He mnnedlately called the cowrl’s secretary and requested a continuance. A
hearmg was scheduled for January 18, 2002. The Appellant prepared a motion and orally
argued same. He set forth several reasons why he needed a continuance and d1d bneﬂy )
mention that he filed a financial affidavit. (January 18, 2002, Tr. P. 3). The trial court

also mentions the affidavit, bgt makes no further query. (January 18, 2002, Tr.. P. 13)_;
| The tﬁal cqurt denied the continua‘née and made _fiﬁdings of fact, but never ruled that the
Appellant had waived his.right to counsel and wés proceeding with éelf-representation.

The Circu.it Court subsequently aéserted that the Appellant néver rei;uested tﬁal
counsel in response to an argument made by appellate counsel. “You were not. appointed
until after thé trial because Mr Sandor did not ask for c;)unsel until afier the triai.-... To
contend that he was somehow denied appointed counsel for the trial of this case, you're
barking up the wrong free.” (F ebrﬁary 28, 2002, Tr. P. 13-14)_. Later yet, the lower court -
changed its position and acknowledged the filing of the first financial affidavit, but held
that the Appellant waived his right to counsel since. he never raised the issue before the de

" novo bench trial.



. As previously Ordered, the de novo bench trial occurred on January 22, 2002. At
the concluswn of the contmuance hearmg, the Circuit Court granted the Appellant leave
to file motions to be heard before the mal. The Appcllant submitted three motions. At
| .‘the outset of the bench trial, the Circuit Court listed the motions ﬁled and resolved them
in a summary manner without permitting the Appellant ._to algue same, only answer
_ scvefal guestions. In oné of the motions, the Appéllant fequested that he'_be granted all of
his constitutional rights The Court announced that it intended “to aﬁord to the defendant
- all of his copstitutional rights required by law. ? (January 22, 2002 Tr. P. 4).
Notwﬁhstandmg the pronouncement the Circuit Court heard the case and never
advised the Appellant of his constltunonal rights or mqu:rccl regardmg the financial
- affidavit. Furﬂlermore there was no discussion if the Appellant was waiving hlS right to
counsel. The C1rcu1t Court never adv1sed the Appellant of bis mght to testify or the.
| da‘ngers assocxated with waiving this right. Lastly, the trial court took the evidence mmder
adwsement and on January 25, 2002 1ssued a Iudgment Order sentencing the Appellant
without accordmg a sentencing hearing and the right of allocution.
- Puring the bench trial, the allegecl victim again did not appear. The Appellant |
_ requested a current address after she did not appear in Maglstrate Cou;:t but the State sent
both subpoenas to the same 'address and never provided a different address to the
Appellant Nevertheless, the State was able to locate a cwrent address to obtain a victim
impact statemﬁnt when the defense obtamcd a sentencing hearing. This statement varied
greatly from the one given on the day of the Appellant’s arrest
Tt was undisputed that the alleged victim struck the Appellant without provocation

while he was seated in the passenger seat of a vehicle parked outside of the Point Marion



Dairy Mart. There was a discrepancy in the testimony regarding what occurred earlier in

the evening to angcr.Ms. Griffin. The Appellant testified that he entered the store with

the ‘jntention of utilizing the telephone to call the police ‘t_o report the incident. The_
Appellant staied that he was again attacked as he attempted to use the telephone and that
he requested that the drlver and the clerk call the pohce on his behalf. The Appellant ‘

believing that he was a vzctim attempted to restrain Ms. Grlffm to prevent further injury

until the pohce arnved. A struggle over the telephone ensued and ultimately the
Appeliant subdued and held her awaiting the amval of the pollce '

Apparently there is a rather large disparity in size between the alleged chtim and

the Appellant. - She, through the other witnesses that actually testified, alleged injuries E

were incurred while being subdued. The details of the events in the store, the typé-, extent
or'exiStenée of any injuries varies greatly dependihg -'upon the testimony of the witnesses
and victim irripabt statement submitted by the alleged victim. The Appéllant testified,
- and was not dire;;tljr contradicted by the State’s evidence, that he did 1ot énter the store to
| “confront the alleged Vicﬁm However, the witnesses did not agree about what occurred
after the Appellant and Ms. Griffin struggled for the telephone

The Appeﬂant told the trooper at the time of his arrest and at trial that he Was_
attempting to call the police and not retaliate when he entered the store. At trial, the

Appellant_ explained that he believed given with the allegations the woman made in the

felony trial, that he needéd to summoh the police and document that the womaﬂ struck.'

him. He stated that he did not intend, nor did he strike, punch, stomp, pull out hair or

throw down the alleged victim. Instead, he described Ms. Griffin’s attempt fo prew}ent

him from using the phone and his -decision to subdue her until the police arrived. He



testiﬁed that he was attempting to effectuate a citizen’s arrest. The Circuit Court rejected
his testlmony and as previously stated réinstated the Appellant s Sentence by Order dated

January 25 2002

Shortly thereaﬁer the Appellant completed another financial affidavit and ﬁled

several post—-tnal motions. In one motion, he formally and specifically raised the trial

court’s failure to provide counsel. The 'Appeﬂant’s income is virtually identical in both |

financial aﬁidaVlts SO he WouId have been ehglble in November 2001. The under31gned
was appointed on February 11, 2002 for the purpose of completmg post—trxal motions
and filing an appeal. It became quiekiy apparent that procedural anomalies existed. For
insta.nce,. it is not normal that post-trial motions are heafd after s_éntence has beén
- imposed. |

However, disturbing the procedural 'irregularities were, the substantive

constitutional defects mentioned previously were even more troubling. The undersigned

filed several motions and supporting memorandums during 2002 and 2004 to support her."

client’s assertion of deprivation of his substantive and procedural constitutional rights.
The"Cifcuif Court never‘admitted that the App'eHant had the right of allocution or tc;
violating any rlghts, but did set aside the sentence and ordered a sentencmg hearmg n an
Order issued Mareh 28, 2002 Other than that the trial court only addressed constltutlonal
issues in its Order rejeeting'the Appellant’s post-trial motions. _

 On Augu,ét 11, 2004, the Circuit Court issued its mﬁng on the Appellant’s post-
trial motions filed and argued in 2002. The lapse of time occurred while the parties
~ waited for the court reporter to transcribe transcripts from the vnrelated felony case.

Apparently the Circuit Court, sua sponie, deviated from its/ ruling and did not reguire

10 -



»productlon of all of the transcripts. In its Order, the Circuit Court held that the Appellant

Wawed hlS right to counsel, decmed his other grounds for a new trial to be without merit.
and reschedulcd the sentenciﬂg hearing. At the sentencing hearing on OCtober 12, 2004,
the Circuit Court denied the defense motion for probation and sua sponte remanded the
Appéllant to begin serving his sentence. This Court refused fo grant relief in a summary
petition for post-conviction bail and, as predicted, the Appellant fully satisfied his
sentence before this Court will rule on the merits of this matter. (October 12, 2004, Tr. P.

32).

L.

ASSIGNMENTS OF ERROR

1. THE CIRCUIT COURT ERRED BY DENYING APPELLANT THE

RIGHT TO COUNSEL.
2. THE CIRCUIT COURT VIOLATED APPELLANT’S DUE PROCESS.
RIGHTS.
3. THE APPELLANT WAS DENIED A FAIR TRIAL DUE TO
CUMULATIVE ERROR.
V.
ARGUMENT

1. THE CIRCUIT COURT ERRED BY DENYING APPELLANT
THE RIGHT TO COUNSEL.

11



“The right of a defendant in a criminal proceeding to the assistance of counsel is a.
fundamental right, the waiver of which will not be presumed by the failure of the accused
to request couﬁ#el, by the entry of a 'gu'ilt-y plea or by rgasdn of a record silent concerning

| the mat_tef of cé'unsel and the conviction (-)f a defendant in the absénée of counsel of of an

affirmative showing of an intelligent waiver of such right is void.” Syl Pt. 4, State v.

McCraine, 214 W.Va. 188, 588 S.E.2d 177 (2003).
| In the case at bar, thé Appe]lant’s right to counsel was violated since the Circuit
Court failed to inquire, before, during or after the dé_noiro bench .triai-about his decision
regarding represenfation. Similéﬂy,. the Cir_cuit Court never askéd the Appellant 1i he
waived his right to counsel and desired to proceed pro se. The cpnstitutioﬁal_ right to
counsel is a two-pronged nght Defendants, includiﬁg the Appellant, have the right 6f
.cbunsel,. either retéiﬁed or appointed if qualified, and there is also a right of self- -
representation. This right is granted be Article III,. Section 14 of the West Virginia
Constitution. The Circuit Court had a duty to advise the Appellant of his constitutional
rights and to ascertain thét thé Appellant understood Same'and was making knowiné &nd '
._ Informed decisions.. | | |
“Where there is no indicatioﬁ from the record, or otherwise, that an accﬁsed was
offered counsel, or that he intelligently an.d. knowingiy and ﬁnderstandiﬁgly waived the |
assistance éf counsel, the constitutional right of such accused relating thereto has been
violated, his conviction aﬁd sentence are therefore void, and hé should be released from

confinement ....” Syl. Pt. 3, State ex rel. Arbraugh v. Boles, 149 W.Va. 193, 139 SE.2d

370 (1964).

12




In the present case, the record reflects that the Appellant did timely complete a
financial affidavit requesting court appbmted counse] for his appeal to Circuit Court. The
Appeliant executed the document in front of the magis&ate Iassistant on November 19,
2001, just five days after his conviction in Magistrate Court. The Cirouit Couﬁ never
ruled on the financial affidavit as required by West Virginia Code 29-21-16(d). It would
appcar that the financial afﬁdavit was not forwarded in the normal manner for the court’s
consideration. Instead, it seems that the ﬁnancié,l affidavit was lodged in the Magistrate
Court file and became part of the Circuit Court file when it was transferred. |

Neirertheless, the inquiry does not end there. The Appellant did advise the Circuit

Court that he had filed an affidavit in Magistrate Court. (January 18, 2002, Tr. P. 3). The - -

Circuit Court stated that it was familiar with thé contents of the court file and even
subsequently acknowledged that the financial affidavit had been filed, but faﬁed to

inquire, and cettainly did not conduct an m—depth colloquy, regarding the Appellant’s

decision regarding counsel. (January 18, 2002, Tr. P. 13). Moreover, the Appellant

further placed the trial court on notice that he was not waiving any of his constitutional
rights.

The Appellant filed a' motion entitled demand of constitutional rights. As

previously stated, the Circuit Court summarily ruled that it would accord the Appellant

. with “all of his constitutional rights as fequifed by law.” (January 22, 2002, Tr. P. 4).
G‘ilven the dual énd coﬁﬂicting rights- emb_édied in the right of counsel, that of the right to
cbunsé’l and the right of self-representation, it was incumbent upon the Circuit Coust to
clarify the Appellant’s position regarding’ counsel, It is the court’s responsibiiity and not

that of the accused, to discuss his understanding of his constitutional rights upon the

13
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record. Nevertheless, if the trial court had permitted the Appellant to argue his motion
then he would have demonstrated a clear and uneéluivocal answér. that he still desired.
représentatién.- Tltlc.'only evidénce in the record, .thg Appellant’s Afﬁdaw}it, clgarly states
that he did not waive représentation Thus the record does not allow this-Court to
presume waiver. |

“Presuming waiver from a silent record is impermissible. The record must show
fhat an accused was offered counsel but intelligently _and'understandihgly rejected the |

offer. Anythmg less is not a waiver.” Carnley v; Cochran, 369 U.S. 506, 516, 82 S.Ct.

884, 8 L.Ed.2d 70 (1962). “The constitutional right of an accused to be representéd by |
counsel invokés, of itsélf, the protection of a trial court, in which {he acc':used—_—whoéé life
or liberty,.is at stake—is without counsel. This protecting duty imposes the serious Vand
.weighty responsibility upon tﬁe trial judge of determinii_ig whether there. is an intelligent
and competent waiver by thé accuséd. While an accused may waive the right o counsel,
whether ther_e' is a proper waiver should be clearly detenﬁined- By the trial cou_rt angd it
Would be fitting and appfopriate for that detemﬁnatio'n to appear upon the record.” Ld-,. at
P. 515. | |

As préviouslf stated, thé ;_t_'ecord.is devoid of the Circuit Court’s participation _or'
lnquu'y into the Appellanf’s right th counsel decisidn. However, at the June 14, '2.002,
hearing, the trial court ordered the Appellant to suimﬁt an Affidavit scﬁing forth the
circumstances surrounding the filing éf the first financial afﬁdafit. In it, the Appellant
enumerates the reasons and articulates a certainty that he wanted coﬁnsel to represent

him. (see Addendum). It is interesting to note that. the trial court demanded the filing of

14
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the Affidavit on December 9, 2002, but then never mentions or distinguishes same inits

subsequent rulings.

Instead, the Circuit Court adopted the State’s argument, basically devoid of legal -

authoritj, that the Appellant waived counsel in this proceeding .be'cause he waived
counsel in his ear_liér felonj‘r trial. The partial traﬁsc:ripts produced i_'rdm that_ case do not
show that the Appellaﬁt consistenﬂ)‘rrdésired to represent himself. In reality, th;_zy depict
that Appellant vécillated‘ ‘betw;een wanting .to hire cqﬁnsel, wanting to question his court

appointed counsel or wanting to represent himself. Furthermore, after his experience in

* Magistrate | Court, the Appellant 'requested ‘the feinst_atemént of his court appointed

counsel in the felony case. He advised the Circuit Court that he was not adept at cross-

examination and referenced his recent misdemeanor co_nviciion. The Appellant advised -

the Circuit Court “I basically got run over in Magistrate Court.” (Case No. 01-F-63,

November 26, 2001, Tr. P. 31). Thus the felony case buttresses the Appellant’s

-contention that he wanted counsel in the de novo appeal.

More importantly, théugh, it is an incorrect statement of the law to assert that the

Appellant’s actions in the prior case relieved the trial court of its responsibility to inquire
on the record. Tt is also not well founded in law fo contend that the Appellant was -

precluded from counsel because of his decision in the earlier proceeding. This Court has

long-held the opposite. In a case very similar to the instant case, this Court held that a

- prior waiver does not preclude a defendant of his right to counsel in a subsequent case.

Additionally, an earlier waiver does not relieve the Circﬁit Court of its responsibility fo

ensure that defendants knowingly and intelligently exercise or waive their constitutional

rights in each case.

15



“It is the contention of the defendant [sic] that the petitioner’s refusal or waiver of
counsel in the proceedings under Indictment No. 3 conStituted a waiver of counsel when

'. he was arraigned under Indictménts Nos. 28 and 29. This conténti__on'is wholly .Withoutl-
merit. There can be‘no presumption that he had cotmsel or was dﬁ'el_:ed or wéiv‘éd
counsel when he entered guilty pleas to Indiétménts Nos. 28: and 29 merely becausé, a
7 _' short ﬁme before, he had effectively waived counse_l m another proCeediilg. The records
' Qf .the trial court are contmﬂing. These recofdé, as indicated above, -'clearly are silent on

~ the mattt_ef of counsel.” Syl. Pi. 3, State ex rel. Kozdron v. Boles, 149 W.Va. 596, 142_ -

. S.E2d 769 (1965).

In every criminal case in w}ﬂcﬁ 5 defendant is involved, he or she is entitled to the
full protection of the United States and West Virginia Cbnstitutiéns. As stated éér]iér,
tights aeemed fundamental, such as the right to. counsel, can only be waived if the
Appellant icnowin_g}y and inteliigently does so upon the record. It is clear from the record
that the Appellant neve_f Wéivcd his right to counsél_——he repreéented himself because he |
had- no altemati&e since the Circ'liit Court did not appoint counsel. Since the Appéliant

did not waive his right to counsel, then his conviction is void and must be overturned.

2. THE CIRCUIT COURT VIOLATED APPELLANT’S DU]] PROCESS

‘ RIGHTS

“While ordinarily mlingé on the adthissibility of evidence are largely within the
‘trial judge’s sound discretion, a trial judge may not make an evidentiary ruling which
deprives a criminal defendant of certain ﬁghts, such as the right to examine witnesses

against him or ber, to offer testimony in support of his or her defense, and to be
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represented by couﬁsel, which are essential for a fair trial pursuant to the due: process

clause found in the Fourteenth Amendment of the Constitution of the United States and

articlé 111, section 14 of the West Virginia Constitution.” Syl Pt. 3, State v. Jenkins, 195
W.Va. 626, 466 SB.2d 471 (1995).

The Appellant did not waive his right to counsel.g)r any other constituﬁonal right
in thé de novo bench trial held on January 22, 20(}2. Conséquently, the denial of the right -
to counsel and other nghts made the Appellant’s incarceration (which he has fully
served) a violation of due process. As previously stated heremabove, the trial court
-adopted the State’s posmon and ruled that the Appe]lant never wanted counsel and
| | watved same based upon its versions of the Appellant’s actions in the eartier felony case.
~ Also, as stated in the previous error, the Jaw does not support that holding, In fact, the
| trial céurt was attempting tb déﬂect attention away from i_fself. Af the continuance

hearing held on Januaxy 18, 2002, the court demed the Appellant’s motion pattly rulmg :
~ that he had not fulfilled bis resp@nsﬂnhty by leaving town over the hohdays Iromcaﬂy, :
When confronted, the Circuit Court was unwﬂlmg to accept respon51b111ty for its own.
errors. - .

It was the Circuit Court’s reéponsibility to rale upon the financial afﬁdavit;
Ac;:epting that it was not forwafded in the normal maﬁnet, then tﬁe Circuit Court should
have ruied once it discovered its ex1stence and not srmply 1gnored the ﬁnanmal affidavit. |
Th1$ Court has held that an appellant did not waive a hearing on a motion for reduction of
sentence even though he did not remind the court of the motion pending for over four.
years. “Because the appellant tirnely filed his monon, thereby fulfilling his duty under

Rule 35, he was not required fo remind the court of his motion. The appellant’s failure to
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rermnd the mal court of his motion cannot be considered to be an abandonment of his
motlon ” Statev. Head, 198 W Va. 298, 303, 480 S.E. 2d 507 (1996). In the casc at bar
the Appellant fulﬁlled his obhgatlon by eompletmg the ﬁnanelal affidavit and even
brought it to the trial court’s attention, albeit in an inditect manner, and thus he did not
‘abandon or Weive his_. right to eouﬁsel.
| Furthermore, it was the Cireuit' Court’s resmnsibiﬁty to adviée the Appellant'ef
his constitutional rights 0}1 the r_ecord. Tﬁe Court’s perfunctory stetement that it intended
' to accord the Appellant with all of his constitutional r1ghts is hardly suﬁic1ent Instead
the Circuit Court was obligated to ensure that the Appellant understood his rights, such as
the rxght to testxfy or to remam sﬂent This duty is requlred even if the court had |
_ prevmusiy dlscussed his rlghts |

In State v. DeWeese, ﬂl}S Court beld that Miranda warmings do not iast in

' perpetmty 41 213 W.Va. 339 582 S E.2d 786 (2003) Consequenﬂy, these warnmgs
must be re-administered to ensure that defendants understand their eonsntunonal rlghts

The purpose of the Mzranda Warnings ‘are akin to the guidelines t_hat trial courts in this
state are required to. follow to ensure that a defendant is knowingly and intelligent.ly_-_'
' weiving his ’ll'ight fo counsel. Wle there is no magie dialogue that must oecur, the

Circuit Court was required to inquire if the Appellant intended to proceed pro- se and then

discuss the consequences if he ans_v_vered affirmatively. State v. Sandler, 175 W.Va. 572,
336 S.E.2d'5.35 (1985). |

Additionally, as with the right to counsel, the right to testify is a two-pronged
right, Defendants have a right to testify and they have an aiterhative right to be silent and

cannot be compelled to be an adverse witness. The record is silent on the Circuit Court’s
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inquiry bc—;fore the Appellant testified. The Circuit Court again the adopted the State’s

posmon that cabes, such as State v. Neuman 179 W.Va, 580 371 S. E Zd 77 (1988) and
its progeny do not require an inquiry smce the Appellant testified. However, the Circuit -
Court again misses the pomt that due process requires a knowing and mtelllgent electlon
or waiver of constitutional rights. That can only oceur if courts apprise dt_:fendants of
their rights. “Courts indulge every reasonable presumption dgainst waiver of a
fundamental constitutional rlght and will not presume acquiescence in the loss of such
ﬁmdamental right.” Syl. Pt 6, Id. - Later cases have relaxed thé obligation of trial courté
t(l inquire in-depth u’bon the recl)rd, if it shows tklat a defendant had counsel to fully
represent his or her interests throughout the prosccutlon. That certainly did not oceur in
: the case at bar. | |
Lastly, the trial court initially failed to prov1de the Appellant lus right "of
allocution 'before the imposition of sentence. Counsel was finally able to secure this
procedural right, but includes same herem because the Circuit Court never accepted
responsibility for 1ts failure to prowde it in the ﬁrst place. Instead, the Court acted like it
was humormg or mdulgmg the Appellant in its March 28, 2002 Order. In fact, the
Cireuit Court was snnply accordmg the Appellant somethmg to which he was entitled.
Clearly, the Appeilant was denied due process in his de novo appeal. These errors

ca,nnot be labeled harmless and ignored by this Coumt. “Errors mvolvmg deprivation of

constitutional r1ghts will be regarded as harmless only if there is no reasonable possﬂnhty o

that the violation contributed to the conviction.” Syl. Pt. 4, State v. Jenkins, 195 W.Va.
620, 466 S.E.2d.471 (1995). Specifically, the Appellant could have benefited greatly

from the appointment of counsel. For example, counsel should have done the following:
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confer with him regarding the law and facts related to this case; conduct an investigation
including interviewiﬁg witnesses for the Staig and those identified by the Appellant;
follow through on discovery issues such as obtaining a current address fo.r'the alleged
victim and criminal histories for witnesses; contest the admission of hearsay e\(idgnce and
~ advocate the Appellant’s rigﬁt to cohfront his accuser; file approinﬁate motions; conduct
- better cross—axamination; help present the Appellant’s testimony (if .hc elected to testify)

_ m a coherent and cohesive manner; articuléte proper objections to the State’s questions
and Circuit Comt’s _ruIingé; offer a c-Iosi_ng.' statement which included law applicable to
fﬁs defenses; and ensure -that the {:Iient-Was -thomughly advised of his constitutional -
' rights._ . |
| Just as the Appe]lant did not waive his constimtional rights, it cannot be held that
the deprivatidn of same was harmless. “An appellate court is obligated to see that the
guéxantee of a fair tria;lrundér Section 710 of Article III of the West Virginia Constitl;tion
is h()_nofed, .Thus,bonl}.r wh'erej there is a high prqbability that an error of due--procesls
préporfién did not contribute to the criminal conviction will an apﬁellaté _couﬁ afﬁrm

High probability requires that an appellate court possessr a sure conviction that the error -

_ did not prejudice thé defendant.” Syl. Pt. 11, State v. Guthe;'ie.' 194 W.Va. 657, 461
S.E.2d 163 (1995). | |

 'The remedy for the deprivation of due process, especially for the violation of the
right._ to cou.nsel,'is. release from incarceration. “[A]bscht a knowing and intelligent
walver, o person may be. imj)risoned for -any offense, whether classified as petty,
misdemeanor, or felony, unless he was represented by counsel at his trial.” Ash v.

Twyman, 174 W.Va. 177, 180, 324 S.E.2d 138 (1984). In the case at bar, this Court can
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only overturn the Appellant’s conviction. Accordingly, since the record demonstrates that

the Appellant’s rights were violated, his conviction should be reversed.

3. THE APPELLANT WAS DENIED A FAIR TRIAL DUE TO
CUMULATIVE ERROR

“Where the record of a criminal rial shows that the cumulative effect of

mmmerous errors committed during the trial prevented the defendant from receiving a fair

trial, his conviction should be set aside, even though any one of such errors standing

“alone would be harmless error.” State v, Walker, 188 W.Va. 661, 668, 425 S.E.Zd 616
(1992). In ﬂ.le case at bar, egregious errors occurred which denied the ‘Appellant a fair
trial. The State as well as the Circuit Court denied the Appeliant fundamental

- constitutional rights The State faﬂed to pmduce the alleged victim or pr0v1de the means

by Wthh the Appellant could have compelled her testxmony Her cred1b1hfty was

: tangentxally brought into question, but the Appellant was demed his right of direct

confrontation. The Appellant attempted to raise this issue through a pre-trial motion but

was delayed by the trial court. It is true that he did not raise the issue during thé bench

trial, but that underscores the Appellant’s need for counsel to ensure that errors were

thoroughly raised and preserved for appeal.

The Circuit Court’s constitutional deprivations have been previously addressed at

length and wiil not be repeated. However, if this Court is somehow not persuﬁdéd that
the denial of counsel; failure to inquire if the Appellant desired sclf~rep1‘eseﬁtation;
failure to discuss his right to testify or right to remain silent; iﬁdividually _ j_ustify' a
reversal of the Appellant’s convicfion, then surely the cumulative effect of these errors

warrant rehief
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V.
PRAYER FOR RELIEF

A review of the record proves that the Appellant was denied fundamental

constitutional rights and deserves an acquittal. As previously stated, this Court cannot

relieve the Appellant of the bur_deri of his sentence since he has fully satisfied it. |

Nevertheless, a reversal of his conviction would vindicate him partially and relieve him

from the remaining improperly imposed burden of restitirtion and the costs of trying him.

More importantly, a reversal of his conviction would affirm a sense of justice and would

be in accordance with long—Standing precedent of this Honorable Coutt. Accordingly, the

Appellant prays for this and any other relief that this Court can accord.

Respectﬁlily subimnitted,
FRANCIS ANTHONY SANDOR 1,
Appellant, by counsel.

Karen L. Hall, Esq.
Counsel for Appellant
WV State Bar #4975

235 High Street, Suite 422
Morgantown, WV 26505

~ (304) 296-2126
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— | ADDESDOM

IN THE CIRCUIT COURT OF MONONGALIA COUNTY WEST VIRGINIA

DIVISION NO. 2

STATE OF WEST VIRGINIA -

V8.

CASE NO. 01-MAP-35

FRANCIS ANTHONY SANDOR, I,

Defendant.

'DEFENDANI’S AFFIDAVIT

Comes now the Defendant Francis Anﬁxony Sandor, lII, and oﬁ'ers this Affidavit

in compliance with the Court’s order dunng a hearing held on June 14, 2002. The_ -

Def‘endant, as Afﬁant, duly swom, deposes and says as follows:

1.

2.

That I was comncted of battery in Magistrate Court on November 14, 2001.

At this bench trial, I dc not believe that I was permntted to defend mysclf :

fully. In particular, 1 was not grven the oppoﬂ:umty to argue most of the. .

motions that I filed and was not allowed to call or quest:on every w1tness

necessary to prove my defense.

After my conviction, it was clear that I needed an attomey to”assist in

appea!mg this conviction to Circuit Court.

Consequently, that is why 1 completed a financial affidavit when I signed my

appeal paperwork on November 19, 2001.

I had no other reason to complete the financial affidavit other than 1 realized
my need for the assistance of counsel.

It was my understanding that afier 1 signed the blank original criminal appeal
bond and completed the financial affidavit that the Magistrate would review
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