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NO. 32662

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

IN RE:
PETITION OF ROBERT ADAM PARSONS
~ FOR RESTORATION OF CIVIL RIGI-ITS

- BRIEF OF APPELLEF,
STATE OF WEST VIRGINIA

' KIND OF THE PROCEEDING AND
NATURE OF THE RULING BELOW

ThlS 1san appeal by Robert Adam Parsons (heremafter “Appellant”) ofan order of'the Circuit
| Court of Ohio County, West V1rgm1a dated July 19, 2004 The order demed Appellant the rehef
. he sought ina pet1t10n to restore lus ab111ty to possess a ﬁrearm filed pursuant to West Virginia Code

: § 61:7“7. : : _ . _
| II.
STATEMENT OF FACTS AND PROCEDURAL HISTORY

The Marshall Countv Convmtlon

In November of 2002 Appellant was indicted by the Grand Jury for Marshall County forthe
_felony offense of wanton endangemlent 1nvolvmg a ﬁrea:rm in v1olat1on of West V1rg1n1a Code

§ 61-7- l2 by pomtmg a ha:ndgun and coekmg the hammer at Knstm Conrad. He was also indicted |

_ 1Per’zment portions of the record ofthis eonv1et1on havebeen filed Wlth l:hlS Court as “Exhibit
_ A” to Appellee s Motion to Supplement the Record. B :



' for the misdemeanor offenses of domesuo battery upon Knstm Conrad in Vrolatlon of West V1rg1n1a :
Code § 61 2- 28(a) and battery upon J udith Thompson in v1olat10n of West Vlrguua Code
' § 61 2 -9(c).
On May 21, 2003 Appellant entered aplea of nolo conrendere to the nnsdemeanor offense
“of dornestrc assault a lesser—lncluded offense of Wa:nton endangerment The two remaining counts
were d1srn1ssed The Marshall County C1rcu1t Court sentenced Appellant to six months in _;a11 but
| suspended the sentence and placed hlm on probatlon for six months By thc time Appellant
completed h1s probation in November 2003 he had moved to Ohio County
: The Ohlo Coungj Petltlon |
-~ On April 26, 2004, Appellant ﬁled a pet1t1on in the Crrcu1t Court of Oh1o County pursuant
to West Virginia Code § 61-7-7, seekmg resto1at10n of his “civil nghts 2 (R 1 -3. ) On June 18
' 2004 a heanng was held by the Circuit Court of Oh1o County, Judge Arthur M. Recht pres1d1ng, at
the conclusmn of wh1ch the circuit court den1 ed the petttron The 01rcu1t court held that the language
B of § 61-—7-7(0) requlred the court to determine 1f the.possession of a firearm by the petitioner would _
_V1olate any federal statute.’ The 01rcu1t court then determmed that the possession of a ﬁrearm. byk
' Appellant Would 1in fact v1olate 18 U.8.C. § 922, wh1ch prevented the granting of the rehef sought_
I1n hlS petition. The court concluded that the Ianguage chosen by the Leg1slature ev1deneed its 1ntent _
that “1f you are conv1cted of a domest1c v101ence offense, your gun days are over in terms of

; possessmg a firearm in .West Virginia.-” (R. 24.).

_ 2t should benoted that West V1rg1n1a Code § 61-7-7 does not contain the words “civil rights”
_ but describes a statutory procedure for restorauon ofa person S ab111ty to possess a firearm.
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The c1rcu1t court dlsmlssed the petitlon by order entered July 19,2004. (R.28.) This Court
: granted Appellant s petlnon for appeal on May 9, 2005
| III. |
ASSIGNMENT OF ERROR
_ Api)ellant éé_serté “that the Circuit Cdurt erred in dismissing the .Petition for Restorétioﬁ éf
C_i\?il R_ights summariiy énd aé a inétter o.f _lav_q o_ﬁ July 19, 2004.’; (Appellant’s B_n'ef_ at4.)
o Iv.

 STANDARD OF REVIEW

_Where the i'_ssue oﬁ appeal ffom_'thé'circuif court is cllléérly a question of iaﬁv or irllv{)lving. an
inierpretatioh ofa -statu';e, this Court épplies a :de novo standard of réview. E. g Bass v. Rose, 216
“W. Va. 5.87,_-60_9 S.E.2d 848 (2_004). | |

V.
ARGUMENT |

As notéd by this .C'ourt in State ex fel; Cizjﬂz of Princetén V. Buckner, 180 W. Va. 457, 465,
. .377 SE2d 139, 147 (1988), “the prbﬁibitién’ against the poséessiori or ownership of handguns by
pér_sons convicted of a _felonj or other specified crimes is widely aCéep_ted.” Agaiﬁst that backdrop |

we consider West Virginia Code § 61-7-7 and Title 18, United States Code § 922.

o Se.ction 61-7-7 of the West .Virg_inia Code, 'originall.y.en_acted in 1989, describes cé_rt-&iﬁ
N catégories of persdﬁs- who may not po;sess ﬁréarms m West Virginia, inéludihg convicted felons,
dmg'addicts, mentél defeptives, persoﬁ_s coﬂviéted of domestic violence, é’nd_the Iike. The statute |

: _alsd' contains a provision whereby such persons may petition the circuit court of the county wherein




they _reside “to i‘egain the sbility to'possess a ﬁreartn.’_’ W. Ve. Code § 61-7-7(¢). The statute' says
nothlin.g.about 'restori.ng one’s civil rights; but relates.:onl'y to'possessio'n of ﬁreanns'

|  The West Virglnla statute however also contains the followmg provtso “[T]he court may _
enter an order allowmé the person to possess a firearm if such possesszon would not vzolate any
| fedeml law.” W. Va. Code § 61-7- 7(c) (emphasxs supphed) We must then look to the federal
statutes to- determme if Appellant ] possesswn of a ﬁreann would violate any federal law, as was
.found by the circuit court in_denying Appellant’s petitio_n.; | |

Title 18, U.S.C. § 922(2)(9) provide_s, in pertinent part, that i_.t_.shell be unlawful for any

' person to possess al_ firearm "_‘Who has heen conv_icted' in any court ofa misdemeanor crime of
| domestic tfiolence.”- We must then detennine if Appellant’ s. conuiction for misdemeanor donlestic
' v1olence in Marshali County, West Vlrguua qualzﬁes as such a conv10t10n It does | .

Seetlon 92 1 (a)(33)(A) of the statute, wherem ‘misdemeanor crime of domestic wolence is

B deﬁned requires that the offense be “oomnntted by a current or former spouse, parent or guardian

of the v1ct1m by a person w1th whom the victim shares 2 ehlld m common, or by a person who is
- cohablttng with or has cohablted.wuh the victim as a spouse, parent or guardian, or by a person
sz’milarly.situated foa Spouse, parent or guerdian of the victim.” (Emphasis supplied.) The record
.in the underlying oriminal case contsins 5 faotual ba'sis for finding that the Vtctiin Kristen Conrad'
- and Appellant were domesttc partners and that Appellant was therefore snnllarly s1tuated to a
spouse “of the victim. (See Appe]lee s Exhibit A.) This answers the questzon regarding a v1olat10n
of federal law. Thus if Appellant were to possess a ﬁreann he would be in v101at10n of 18 U.S. C

§ 922(g)(9) He does not argue othemlse



However I18U.S.C. § 921(a)(33)(B)(11) prov1des that a person shall not be con31dered to be
_ convrcted of such an offense “if the conv1ctlon has been expunged or set aside, or is an offénse for
| which the person has been pardoned or has had civil rrghts restored (zf the law of the applzcable
Jurisdiction provzdes for the loss of civil rzghts under such an oﬁ’ense)[ ]” {Emphasis- supphed)
Appellant ] convrctron has not been expunged or set aside. He has not been pardoned The only
. remarnlng except1on that could apply would be if Appellant has had or could have, his civil nghts _ '
. restored That appears to be pre01sely what he seeks in the present prooeedlng However, in West
V1rg1n1a Appellant S conviction for a rrnsdemeanor did not operate to forfeit his civil nghts so'the
B last provision of § 921(a)(33)(B)(11) (the “restoratron exceptron”) does not apply
This precrse issue was recently addressed by the United States Court of Appeals for the
Fourth Circuitin Umted States V. Jennmgs 323 F.3d 263 (4th Crr 2003) InJennmgs the defendant _
was convicted i in the Unlted States Drstnct Court for the D1strlct of South Carolina of possessrng a
firearm aﬁer aconviction in state court ofa mrsdemeanor crime of domestic violence. He appealed |
The Fourth Crrctnt held that Jennrngs Whlle convicted of the mlsdemeanor crime of domestic
v1olence but who had never had hzs civil rrghts taken away, could not have had them * restored”
as to exempt hnn ﬁrom prosecutron under 18 U S.C. § 922(g)(9) Jenmngs 323 F.3d at 267. The
defendant had argued that he fell W1th1n the exoeptron contazned in 18 U.S.C. § 92l(a)(33)(B)(11) .
wherein a person who has had hrs civil rights restored shall not be eonsrdered to have been conv1cted 4

of a rnrsdemeanor crime of domestle vrolence The court of appeals noted that J ennrngs civil rights

*As used in § 921 , “[tThe term “civil rrghts denotes “those rrghts accorded to an 1nd1v1dual
by virtue of his crt1zensh1p 1n a particular state,” comprising the rights to vote, to hold public office,
and to serve on a jury.” United States v. Metzger, 3 F.3d 756, 758 (4th Cir. 1993) (quoting United
States v. Cassidy, 899 F.2d 543 549 (6th Cir. 1990)) ' '
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' had never been taken away under South Carohna Iaw Accordrngly, he could not marntarn that such .

ri ghts had been restored ? and therefore could not clalm the restoration exoeptron Jennmgs at267,
275 | |

| " The courtin Jenmng.s' reV1ewed dec1s10ns ofsix other circuit eourts f ndmg that the decrsrons _
~of four others were persuasrve on thls 1ssue. In McGrarh W Umtea’ States 60 F.3d 1005 1007 (2d' .'
.C1r 1995}, the court found that the word “restore means to grve back somethrng lost or taken away, ; _
-‘ and that the exclusron in Seetron 922 did not apply when one’s civil rrghts had not been taken away
" In Umted Srates V. szth 171 F. 3d 617 623 (Sth Cir. 1999) the court held that “an 1nd1v1dua1 '
convicted of a mlsdemeanor cannot beneﬁt from the federal restoration exceptron ? In United Stares .
12 Hancock 231 F.3d 557, 566-67 (9th Cir. 2000) cerl. denied, 532 U S 989 (2001) the court:
found Smith persuasrve and held that one wrth a'state mrsdemeanor dornestre violence conv1etron _
- for WhICh he did not lose his state crv11 nghts could not avall hrmself of the federaI “restorati'on” '
exceptron | | | |
In. United States v. Barnes 295 F. 3d 1354 (D C. CII‘ 2002) Barnes asserted an equal

protectlon argument assertmg that one convrcted ofa mlsdemeanor was in a worse posrt1on than
a felon, since the felon could elarrn that h1s civil ri ghts had been taken, and then restored while a.
rnrsdemeanant could nrake no such claim, and could not then avaﬂ himself of the federal
o restoratron . exceptron Cialmmg that there is no rational basrs for this d1st1net10n Barnes asserted -
that his eonthlon v1oiated equal protect1on The.court made short work of thls claim, ﬁndrng that '

“[hlis clalrn is wrthout merit.” Id at 1368 The court went on to observe that “Cong:ress 8 dec1s10n
.to 1ncorporate state Iaw govemmg forferture of civil rrghts was ratronaI 1rrespect1ve of dlfferences |

among states regardmg restoratron Furthermore the Congress provided other methods such as



expungement and pardon thgt Barnes mlght useto gome within the exception of sgction 921 (a)(33).”
Id. at 1368 (citing Mcht_k, 6.0 F.3d at 1068). | |

Béginning. with Smith, thesé__ céseé relied on the 'Iegislativé history of 18 U'.S..C.' E
§921(a)(33)(B)(ii)in upholding the different treatment of felons and those who have committed acts
of domesti_c‘; .v'.iélénce: I_ | | -

Congress knew that the states had widely divergent laws regarding pardon, .
cXpungement, and restoration of civil rights. This was true not only when Congress
enacted § 921(a)(20), but even more so when it enacted § 921(a)(33) in 1996, ten . -

years afier enacting the much criticized restoration exception in § 921(a)(20). See
McGrath, 60 F.3d at 1009 (noting various courts that have criticized the disparate
treatment involving the restoration exception of § 921(a)(20) based on divergent state
laws). Yet, Congress continued to look to state law to define the restoration
exception, noting that the exception in § 921(a)(33) was modeled after that contained
in § 921(a}(20). See 142 Cong. Rec. S11872-01, *S11877. -

Congress was cognizant of the disparity it would create. See id ("Loss of
 these [civil] rights generally does not flow from a misdemeanor conviction, and so
this language is probably irrelevant to most, if not all, of those offenders covered
because of the new ban.") (statement of Sen. Lautenberg). However, Congress was
concerned with domestic abuse offenders who were successful in pleading a felony
charge down to a- misdemeanor ' and this escaping the effect of the
felon-in-possession statutes. See id. at S 11876. An carlier version of the bill did not
cover attempted use of physical force or threatened use of a weapon. See id. at
S11877. The change reflects Congress's concern that an individual in a domestic
relationship who would atlempt to use physical force or threaten use ofa weapon was
as dangerous as one who actually committed an act of physical force and similarly
should not be allowed to possess a firearm. See id. Congress was concerned with
the exact situation faced here: preventing a known (from the fact of the misdemeanor
conviction) domestic abuser from later using a firearm to inflict the next. bout of
abuse. See id. at 11876, ' B . :

United States v. Smith, 171 F.3d at 625,
| The exact issue arises herein. Appellaht’s only possible claim to restoration of his ability to

possess a firearm, as noted above, is that he is exempt from proscriptions of the federal statute



.becans'e he has had his civil rights “restored 7 However s1nee his crvrl rights were never Iost there- '
is nothrng to restore and the exceptlon of § 921(a)(33)(B)(11) does not apply.

So We are left with an analysis that has nothrng to do with civil nghts — since he never Iost

~ them—~ but which has everythrng to do with the language of the statute Accordin gly, there 18 nothlng :

in § 921(a)(33)(B)(11) that excludes Appellant from the prohrbrtrons of Section 922 Possession of -

a ﬁrearrn by Appellant isa Vrolatron of 18 U S.C. § 922(g)(9) and he is accordlngly not entltled to -

| refief under West Vrrglrna Code § 61 7 7 because his possession of a ﬁr earm would in fact violate
a .federal law. .. |
App.ellant s counsel argues that the Leglslature did not intend to drsquahfy domeshc assault
mrsdemeanants frorn ever possessmg a ﬁrearm (Appellant’s Briefat 6.) I—Iowever arteview of the |
legrslatlve hrstory of West Virginia Code § 61 -7-7 suggests otherw15e In its original enactment,
§ 61 7-7 did not contain any drsquahﬁcahon for domestrc violence conv1ctrons (1 989 W Va Acts _
| c. 48 ) However the 2000 amendment rewrote the section, and specrﬁcally added language regarding
domestic violence convrctlons asa dlsquahfymg act for possessmg a firearm. (2000 W. Va. Acts |
| c.121 ) It is submltted that this is clear ev1dence of the Legislature’s intent to proh1b1t those
conv1cted of domestre vrolence from possessmg a ﬁrearm
Thrs view is strengthened by the 1996 amendments to the federal statute, whrch added the
provrsrons of § 922(g)(9) to the then—exrstmg federal statute, drsquahfymg persons convicted of
mrsdemeanor crimes of domestic vrolence from possessrng firearms.: As noted by the court in
Jennings:
In 1996, Congress amended the Gun Control Act of 1968 id § 922, by -

providing that a person convicted of a misdemeanor crime of domestic violence
(MCDV) is prohlbrted from, inter alia, possessing a firearm or ammunition. Id §



- 922(g)(9). AMCDV is defined as an offense that is a “misdemeaﬁor under Federal
or State law,” id. § 921(2)(33)A)(D), and

has, as an element, the use or attempted use of physical force, .(ir' the

threatened use of a deadly weapon, committed by a current or former
- spouse, parent, or guardian of the victim, by a person with whom the

victim shares a child in common, by a person who is cohabiting or
~ has cohabited with the victim as a spouse, parent, or guardian, or by

a person similarly situated to a spouse, parent, or guardian of the
~ victim. : ' '
 Jennings, 323 F.3d at 264-65.

Ttisclear that the West Virginia Legislature wanted to make the law of this State reflect the’
will of its citizens — that persons convicted of domestic violence should not possess firearms. That
- is why the law was changed in 2000. Tt is also clear that the 2000 bhanges to the West Virginia

Statute con_templéted the 1996 change in the federal statute and were enacted in coﬁfoﬁnity_with such
_ _'changes. The language of the last clause of West Virginia Code § 61-7-7(c), “if such possession
would not violate _any federal law,” rebogn_izes the futility of restoring one’s ability to possess a
firearm if possessiilg that firearm would then expose that person to a federal prosecution. The sole
question in this case, or in any case like this, is whether the possession of a firearm by Appellant
violates federal law. Tt does.
As the cir_éuit court astutely observed:

Now,’ you see, where we are is, under West Virginia law, if possession would
violate the federal law, you can’t be restored. And it does violate federal law,

So under - ydu could never be restored, as I read these two statutes, to your
-~ civil rights upon conviction of a domestic battery or domestic assault.

 Tthink that the legislature - and it has the authority to do this —is to — they put
that section in there for a reason” It’s just tagged onto the end of it. And until you



- getto that last section, you say, all 1i ght you take testimony regardmg the — Whether '
. ot not they should be permitted to possess a firearm. '

I belleve quite ﬁ'ankly, that the legislature knew what it was domg, and that,
ifapersonisinvolved in any kind of domestic offense and they re convicted, that our

legislature is saylng you’ll never own a gun. -

' And that’s — you're grven you’re given fair warning of that. And that’s"how
it reads That will be all. o ' - :

R 25—26.)

- As the c1rcu1t Judge clearly recognrzed even if Appellant were to obtain a favorable rulmg- '

'from the Circuit Court of Ohio County on his pet1t10n such an order would not shield hrm from'.

! federal prosecutlon under 18 U S.C. § 922 None of the federal cases cited by Appellant holds that

©an order entered pursuant to. West V1rg1n1a Code § 61-7- 7 is the funct1onal equivalent of an order |

' restonng one’s civil rights within the meamng of 18 U. S C. § 921. In fact, United Sz‘ares \2 Herron

738 F 3d 115, 117 (4th Cir. 1994) says that it is not. And as the Fourth Circuit held in. Jenmngs

k Appellant cannot obtam the relief he seeks — an order gwmg h1m pem'nss1on to possess a firearm —

.' because the clear language of the federal statute precludes it. The dec131on of the court of appeals
. interpreting a federal penal statute, would appear to be controlhng on this core issue. Thrs Court
should therefore dechne Appellant 8 request |

CON CLUSION

Appellant s pos1t10n is that he is ent1tled toa fu]l heanng on hIS pet1t10n before the Circuit
Court of Ohio Cou:nty, West Vrrgmla However , given the exp11c1t proh1b1t1ons of the Federal Gun

Control Act, a favorable ruling in Oth County would merely set a trap for Appellant — smce hlS

10



:possesswn ofa ﬁreé:fm aﬂer a conwctlon for a ﬁisdemeanor crime of domestlc violence, would
place h1m squﬁreiy n the Cross hairs of the federal criminal statute
Forthe foregomg reasons, the ruhng of the C1rcu1t Court of Ohio County should be afﬁrmed
| by this Honorable Court | |
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