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'NO.32610

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

STATE OF WEST VIRG.‘INIA,.'
| Appelle, |
. Y |
 DAVIDREED,
| ' Apééllunt. .

* BRIEF OF APPELLEE STATE OF WEST VIRGINIA

'I..

: KIND OF PROCEEDING AND . \
'NATURE OF THE RULING BELOW '

A jury convicted David Reed, defendant below (hereiﬁafter “Appellant”), of Vi_c_)iating West
Virgiﬁia Code § 61 —2—28((1) (Thifd Offehse Domestic Battery), which provides that any pe_r'son_wh'o
untawfully and intentionally makes physical contact of an insulting or provoking nature with a family

member, and has twice been convicted of ﬂle same offense, shall be guilty of a felony. Afterhis

conviction thé Stété filed an infoﬁnation undér West Virginia Code .§ 61;1 1-19, alleging that the - e
Appellant had been convicted of a prior felony, and u’poh this conviétion wasa recidivist under West |
 Virginia Code § 61-11-18(a). | |
| By order déted May 4, 2004, Appellant.was sen_tenced. to 2-5 years in the penitentiary. (R.

at 189-190.) I_f is from this judgment that Appellant appeals.




Thls Appeal is predwated 011 the trlal court’s ruhng denymg blfurcauon of the gmlt end
penalty phases of the Appellant s trlal The Appellant solely rel1es upon this Court’s rulmg in Syl.
Pt. 11, Srare V., Mchme 214 W. Va. 188, 588 S. E 2d 177 (2003)

_ II.

STATEMENT OF FACTS

| Tl'le Januefjl 20(_}2_.Ter.m of the Cabell County.Grand Jury.indieted the Appellant on three
.oour'lts of third ofl'erlse domestic battery, and three counts of second offense \liolation ofa proteetive |
orcler. (R. at 7l.—7.3.) .Tlle iodietment alleges lhat oﬁ lVIarch 24,2002, the Ap'pellant choked _his son
Davicl Reed (Count 1), shoved his daﬁghler Tysheena Reed over a toilet (Count II), en(l 'vi_olated. 2
DVp opder by l)eing present in lﬁs wife’s house (Courlt V) The i_ndictme_nt also alleges that on-l\/lay
I, 2002, the Appellant asslaulted his Wife Patricia Reecl (Count 1), endl violated the saine DVP )
order (Count VI), and that on March 17, 2002, the Appellant v1olated the DVP order by bemg '
present 1n his w1fe s house (Count IV)
At trial, the State proved that the Appella;nt Patr101a Reed and her four. cluld1e11 readed at
‘ 21 16 Twelﬂ:h Avenue in Huntlngton Cabell County, West Virginia. Ms. Reed had lived with the
Appell_ant for 14 years. They were ‘married for three or four years, and divorced i in the sumumer of _
_2002. (Crirﬂ. Tr.at 137.) In tlle late evening hours of April 30/ May 1, 2002, while Ms Reed was
asleep on her couch, the Appellan‘p retumed home drunk. :(CI’iI’I.l. Tr. at 139.) Ms Reed arose went
illlZO the bedroorﬁ look off ller clothes an.d put her robe on. After brielly speaking to the Appellaﬁt,
she left the Walked.l'le.r dog for ebout twenty lo thirty minutes. On Cross-:e}sareination, she testified

that she left.the house in order to get away ffom the Appellant. (Crim. Tr. at 159.) When she came




N home the Apbellant chastlsed her for leaving the bouse dressed only in a robe a:nd pair of bants
(Cnm Tr at 142.) - |
At approx1mately 1:30 the Appeliant and Ms Reed began to argue again. The Appellant told
B Ms. Reed that she was “[r] ealIy mak-mg me mad,” grabbed herby the throat and squeezed scratchmg |
'_ her with his nail. (Crlm Tr. at 147-148. ) The State introduced pictures showmg Ms. Reed s neck :
' and jaw, taken at the t1me of the incident. The jury was able to use its own Judgment asto the extent
- and nature of Ms. Reed’s m;ury. |
| | B The Appell.ant_ took his hands off of Ms. Reed’._s neck after she fell over her 13—year—0.ld.
| _daughter T)tsheena. _(Crim. Tr. at 149, ]7’2, 184_'.) After Ms. 'Reed fell, her daughter Davina tried to ..
call fo.r help, but the Appellant_snatcbed the bhone 'aWay from her. (Crim. Tr. at 150.) |

.At”ter the .Appellant_ fell -asIeep; Ms.. Reed asked her_dadghter to c.a.ll_ 911. 911 operator
Melissa Triplett testified that she received a 911 eall .fr.om Tysbeena Reed on May 1, 2002, .at 4:34
A.M. (Crim. Tr. at 181..) T_ysbeena identified the Appellant, stated that he had a.ssaulted her mother,
ah_d then wltispered that she was afraid. (Crim. Tr. 182;)

Huntmgton City Police Ofﬁcer Greg Moore responded to the dispatch. Ms. Reed told him
that the Appellant had but his hands on her throat and pushed her down to the floor. (Crim. Tr. at
190.) Ofﬁcet Moore observed raieed, red fmget marks around.Ms. Reed’s thrbat. (Crlm Tr. at 191.)
Based upon his observations aﬁd Ms Reed’s statements, Q.fﬁcer Moore arrested the Appella.nt-.
(Cn'm..Tr. at192.) |

Aﬁer Officer Moore’s testlmony, the State rested 1ts case. The Appellant made amotion for
a Judgment of acqmttal c1a1m1ng that the State had failed to prove that he had strangled Ms Reed

| The trial court demed the Appellant’s motion, (Cnm._ Tr. at 199-200.)




- Aftera Neuman' colloquy, the Appellant testified on his own behalf, (Crim. Tr. at 197-198,
201 .) The A}Spellant denied returning home drunk (Crim. Tr. at 206.) He denied eﬁery having put :
his handé'. on Ms. Reed’s throat, and ever saying that_ ‘.‘_Obo_h, you make me so mad.” He denied that

M_s.'.Re'ed toppled over Tysheeha; (Crim. Tr. at21 1-21.2'.) He conceded the he and Ms. Ree& had

some words when he fouﬁd her outside with the family dog. (Crim. Tr. at 206-207.)

~ Although the witness’ démeano: is difficult to discern from the_: cold record, the record

suggests that the .Ap'pellant was defensive on cross _—exa_mihation. (Crim. Tr. at 216,219, 221.) On

the other hand, Ms. Reed’s testimony was emotional. She cried on several occasions. (Crim. Tr. at

- 145,154-156.) Her_'testilhény'was not v'indictive; she did not cha.racteri_ze her husband as a bad man.

- On humerous_ occasions she gave him the benefit of the doubt. She Spé;:ulated that the Appellant

grabbed her robe in order to br_eék her fall. (Crim. Tr. 165.) She did not embellish upon the nature

of her injuries.

" Themost important distinction between Ms. Reed’s testimony, and the Appellant’s.testimony '

was their behavior durin'g cross—examination. The Appellﬁnt.offered the jury a blanket denial, but

there was no evidence explaining Ms. Reed’s motive to lie. The record suggests that he became -

agitated when counsel for the State pushed him. Ms. Reed was not-argllméntative or defensive
during cross-examination. (Crim. Tr. at 165-166.) The r'ec'ord does not suggest that she appeared
tobe hiding something from the jury. -

After déliberating for 57 minutes, the jury found the _Appellaﬁt guilty. (Crim. Tr. at 263-264.)

- State v. Neuman, 179 W.Va. 580, 584, 371 S.E.2d 77, 81 (1988). '

-
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- ASSIGNMENTS OF ERROR
_' Appellant aseigns the fellota“ing €rrors on appeal:
. 1.. _ | The tnal court demed the Appellant his absolute r1ght to b1furcat10n under State V.
McCrame 214 W. Va. 188 588 S E 2d 177 (2003 ) - |
2. Smcethe Appellant e_underlymg con_vn:tion should be reversed, the State’srecidiv-ist'
conviction shoul(l 'alse be reve'reed and his sentence veidecl.
| v

STANDARD OF REVIEW

Because thls zssue is solely a matter of law, this Court reviews the matter de novo.
McCrame 214 W. Va, at 203, 588 b E.2d at 192.
V.
ARGUMENT

A, REVERSING TIIS CONVICTION WOULD BE A MISCARRIAGE OF
JUSTICE.

The Appellant is asking this Court to overturn a jury verdict and remand his case for a new
trial because he was not afforded the opportunity for a meaningless heanng He suffered no
prejudme from the trial court’s decision. The State never introduced ev1denee etther as part of a
unltary tnal or during tl1e gulltphat;e of his trial mentlomng the Appellant s pI’IOI‘ comﬁctmns
Indeed the record Suggests that the Appellant agreed to st1pulate if the State would not try to :_ E

B int_roduce_this evid_ence 'under West Virginia Rule of Evidence 404(b).




'Having .previously benefitted from his stipulation, he now claims that this very same

stipulatien denied him a fair trial. Although entitled to, the Appellant,neve'r sought a bifurcation
hearing prior to trial. 'Syl. Pt. 4, _Sraré_ v. Nichols, 208 W. Va. 432, 434, 541 S.E.2d 31 0.,. 312(1999).

Nor did he preserved a Nichols issue at trial or by post-trial motion. . Having no evidence of :

prejudice, the Appellant argues that violations of McC’mine are perlse reversible error. MeCraine

| does not support his pos1t10n mdeed thlS Court has never declded a case supportmg hlS pos1t10n

The trial court relied upon controllmg precedent when it denied the Appellant s motmn :
State v. Nich_bls_; 'Mesz'ne at 214 W. Va. at 2_08, 588 S.E.2d at 196 (Davis,_ I, dissenting) (“Asa

general rule, the principle of stare decisis directs us to adhere. . to the holdings of our prior cases.”) '

(citation omitted).

Clearly, this Appellant is a danger to the comumunity. At sentencing, the trial court found,

_ .without objection, that the App'ellant had been arrested 49 times, charged with 51 misdemeanors, |

- and 14 felonies. (Sent. Hr'g at'7.). He was convicted of 22 misdemeanors and 1 felony. (Jd.) He

had been on probat10n tw1ce violating it once (/d.) ThlS was his seeond felony domestic battery

arrest. On February 5,2000, he was 1nd1eted on one count of domest1c battery thn‘d offense and one

count of malicious woundlng (R at 184, ) The indictment alleged thatthe Appellant strangled Ms.
" Reed, and punched her in the head. (R. at 184. ) ‘The Appellant pled gmlty o an attempt o comm1t
a felony. The trial ceurt senteneed hlm to 1-3 years, to run eonsecutlvely with a failure to appear

sentence of 1 year (R. at 183 )

The Appellant 8 NCIC reeord 1ncludes three prior conv1ct1ons for DVP v1olat1ons (R at

124 125, 126 127, 128~ 129) Apparently the Appellant was sentenced to tune served on each

offense. (R. at 124~129.) HlS sentences ranged from 15 to 60 clays. On June 7, the Magistrate Court




of Cabell County sentenced him to tlrne-served-—l 5 days. (R at 125.) Two days afrer the Appellant
was released.he was again arrested for the same charge. This tnne he recelved 60 days. (R at 129.) -
The record also reveals that the Appellant has been convicted of domestic battery twice in-
- approxnnately 30 days—once on March 17 1996, and agam on Aprll 18 1996 (R at 130 143 ) He
.Was convicted of obstrucnng an officer and battery, for which he served a year. (R at 141 ) He has
.bee.n arrested for possesszon of a dangerous and deadly weapon second degree sexual assault,
B 1nt1m1dat1ng a witness, Joynding, breakmg and entermg, ‘and burglary (R at 128- 142 )
- He has been arrested inthree states: West Vlrgmla, Georgia, and Ohio. (/d.) He was arrested 4

in Ohio for falsiﬁcation of a. prescriptiOH, and was wanted in Watkinsville. _'Georgia on an

: outstandzng warrant for contempt of court. (R at 133 ) The trial court had to issue a capias when

' the Appellant farled to appear fora court date relatmg to his first felony domestxc battery arrest. G{
_ at 139 ) The Appellant also failed to. appear fora court date relating to an arrest for second degree
sexual assault, and do‘mestm Vlolence. (R at 139.) I‘hese charges were Iater dismissed. |

_ After the Appellant’s March 24; 2002, arrest for two connts of domestic battery, and two
c_ounts of viOlating 2 DVP, the State agreed to reduce his bon.d from $80,000 o $10,000. The -

' '.Appellant posted_ his bond on April 8. (R. 40-41.) 'Less than a month later he was arrested'for N

o anothe1 th1rd offense clomesnc battery (R. at 43 ) Thus, this' Court is presented with an Appellant

who, Wh11e freeona $ 10, 0002 bond, havmg two pendlng felony third offense domestlc battenes two
prior dornestrc battery conv1ct10ns, and facing a sentence enha_ncernen't under the recidivist statute,

again chose o abuse a member of his family;

*In exchange for the Appellant swavier of hls prehmmary hearin g, the State agreed to abond
reduction. (R. at 70.) - :




Thé reéord ciembnstrates that this Appel]ant poses a Subétantial, énd unacqef)table nsk té the
éitizens of his community. He péses_ an e_vén greater risk .to his fomier wife and her children.
Afforded chance aftef chancje. by the courts; ind.eed, too many chances, to reform, he contiﬁues _td
' reoffend. Short term'inéarceratioh has fﬁiled to:preVeﬁf this Appéllant fr.om.réoffendiﬁg. Indeed,
'thé fgcord der_no_nstrates that the Appeilant-reoffends shortly after hlS 1s released. Appeﬂan_t’:s_ felony
conviction did not deter him. - Once he was releésed, he continued to r.eoffend. The ;:Ourts and'
prosecutors of this Stafé have tolerated this \.f:io].eht.recidivist fof too long. This felony convicti:c;r;
is lbng 6\}erdﬁe. ; |
B; " THE McCRAINE ViOLATION WAS HARMIESS ERROR.. .

| The harmless error ddctrine IS well éstablished mboth sté.te and federal law. Seee. gW Vﬁ. '
.. R. Crim. P SZ(a); w. Va. R. Cnm P;_for Mag. Ct. 27(a); W..Va. R. Crim. P. 11(h) (harmless efrof |
in procedures for taking guilty pleas); Féd. R _'Crim. p. 52(aj; 28 USC § 2111.- Althbugh .ﬁot
directly on point, in State v. Davidson, 351 N.W.Zd 8, 11 (Minil.l_984), thé_Supréme Coﬁrf. Qf .
_Minneso’éa ruled that the trialléourt’s faih;r'e to acqept a defendéﬁt’s stipulation to a statﬁs elem.ent_
- of an offense was harmless error. It p.roc.eeded to afﬁnn'the cc;nviction, describing the trial court’s
~“error as llaﬁnless,_iﬁ part, because the defendant’s previohs convicﬁon had _litt'le _fo do With the case
 athand. | | |
- In footnote 21 o.f McC_i_;aine, this Court characterizéci the mandatory 1f.)ifur.c.ation pmcédure
.as “a procedural_requirement and ‘prophyiactic standard..”’ M?erine, .214 W. Va. at 20.5, 588
B SE.2d at 194. McCraine ié not one of those fundainental watershed rules of criminal procedure
impl_icit i:a. the concept of ordered liberty. It.is _a.t_.iudic.ially éreat'ed rule of procedure. People. v.

_ Ca_lderon,. 885 P.2d 83, 91 (Cal. 1994) (Couft declined to create a rule of proéedure mandating é

8 N




blfurcated trial in recidivist proceechngs teavmg the decision w1th the tnal court) See also Spencer
Y Texas 385U S 554, 567-569 (1967) (Umtary trial does not deprive defendant “the fundamental |
| elements of faimess in a cmmmal trial.”). Both this Court and the United States Supreme Court have

ruled “Most errors 1nciud1ng constttuttonai ones are Sl.lb_] ect to hatmless error atlaly51s | See _
Sullzvctn 2 Lomszana 508 U. S 275 278 (1993), smlply because it makes no sense to retry a case
.1f the result assuredlywﬂl bethesame....” State V. Omechmskz 196 W.Va. 41,48n.11,468 S. E 2d
B 173,181 n. 11 (1996). See UmtedStates v. Decoster, 624F 2d 196 255 n.86 (C A.D. C 1976) and _-
cases cited thereln Umted States v. Gaudm 515 0. S 506 526 (1995)

ThIS Court has found other prophy]aotlc nmeasures amenable to harmless error analyeis See
| State v. Blake 197 W. Va. 700 712, 478 S. E 2d 550, 562 (1996) (Neuman colloquy sunllar to |
prophylactlc protections afforde_d by Miranda v. Arizona, 348 U.b. 436 (1966)). In State v. Salmons,.
203 W. Va. 561, 5’82, 509 S.E.2d 842,_863 (1998), this Court found a Neuman violation harmless. |
" McCraine's rationale is similar to Neunian’s. Both cases e‘stablieh proeeduree designed fo prevent
ooerci.otl.- The co_Hoqtty prooeduie' established i_n Neuman was designed, .in part, to p:otect a criminal
defertdant’s constitutional rtlght to teet_ify, and to ensure that he has not been coerced into giving that
_ Ifigh’[. up. (Jd.) Mchairte s 'maodatory bifurcation.procedUre was. .designe'd to i)ret}etlt coerced
sttpuletions. | o | |

In State v. Guz‘hrie, 194 W.Va. 657,461 S.E2d 163 (1 995), this Court hetd, “As to error not .. |
involtfing the .erroneous .ec.lm.i_ssion of .eviden.ce, we have held that nonconstitutional etror is harmless
* when it is highly probable the error did not contribute to the judgment.” {citations omitted).

- Thereis n.o :evide'nce suggesting that the Appellant’s stipulation contributed to the judgment.

The State did not mention the Appellant’s prior convictions to the jury during the guilt phase of his




trial. There is sulﬁstant_lal evidence preving the Appellant’s prior 'convictions. There is a certified
_ copy ofa cnmmal eomplamt and d1spos1t10n sheet from Aprﬂ 18, 1996, statmg that an individual
_named Dav1d Reed, with the same blI'th date as the Appellant pled guilty to domest1c battery and '.
servecl two days (R at 122, 143-145.) The record also contams an indictment chargmg DavidReed
| _ WIth thtrd offense domestw battery and ma_lrcmus Woundm g. (R.at 184, ) The Appellant pled gullty .
to one count of attempt to commit a fef.ony, a lesse_r included ojj‘en_se of third oﬁ’ense domestic
b-attery.' (R _at 183.) The court dismissed the malicious wepnding charge. Th_e court filed the plea :
agreement lwith_the Circuit Clerk of éabell County on September 15, QOOOl (R at 181..) At
| serltencin gin the inetant case, the Appellant etipulated that he was the'persen named in the previous |
lfellorty. indictmept._ (Sent. Hr'g at 2-4.) o . |
o The'Appellaﬁt now claims thathe waslcoerced into stipulatiné te these prior offenses l)ecause
| the tr1a1 court demed his motion to blfurcate (Pet at 2. ) If the Appellant felt coerced he d1d not-
raise th1s issue at trial. He d1d not object to the court’s ruling, nor did he raise it in his post-trial - B
: rnot1ons.. ThlS 15 _because he \afas well aware of his previolus recerd, and the futility of fighting it. |
| Add.itional_ly, | the Appellaﬁt actually beneﬁtted frem his stipulatlon. The State agreed- not to -
introdu.ce 404(b) evidence in return for th.e Appellant_’s etipu1a'tio_n. 3/ _lO/OISIHr’ gat 12.) After
ﬁnding that they could not r.ead the stipulation to the j‘ury.durin.g the guilt/ lnrroeenee phase of the

trial, the State withdrew its stlpulatlon and again amleunced its intent to introduce prior acts of y

domest1c v1olence during the guilt phase of Appellant’s trial. Immedlately before. trlal the State .

*The Appellant in this case, David Reed, was born on July 9, 1968. (R. at 122.) |

10




reversed itself again, annou'ncing.that it would not intrqduce 404(b) evidence.* (Crim. Tr. at 5)

'After the State announced its intent, the Appellant again agreed to stipulate to the previous offenses.

After conducting a collbquy Wiﬂ_l i;hé Appellant, the trial court accepted his stipulation. (_Crifn. Tr.”

at 5-6.)

Before aécepting the Appellant’s.stipulation, the trial court conditionally ruled that it would

“he ame_habie to appropriate 404(b) evidence, “And I'w_ould be of the opinioﬁ if he has committed

' other a@ts upon {Ms. _Reedj at other times, that could probably be considered as 404(b); but the

convictions would not be a_dmissi_ble, only the acts.” (3/10/03 Hr’g at 13.) See Old Chief'v. United
- States, 519U.S. 172,190 (1 997) (“[L]ndeed, [if] there were a jﬁstiﬁcatiori for receiving evidence of
'. the nature of the prior acts, on some issue other than status (i.e. to prove ‘moﬁve, opportunity, intent,

prepa’ration, plan, khowledge, identity, or absence of mistake or accident.’. .. [Fed.R. Evid.] 404(b)

'guarahtee-s the opportunity to seek _ité admissioh.”) Syllabus Point 1 1. of State v. McCraine, 214

W.Va. af 193, 588 S.E.2d at 182, addi:esses_the issue of prior conviéfiqns, not the admission of prior

bad acts. “A trial court must grant biﬁeration inall cases . .. in which a defendant secks to contest

the validity of any alleged pﬁor convictions.” (Emphasis added.) Because prior convictions contain

the imprimatur of the State, they are qualitatively different from evidence of prior bad acts. Also, -

before evideﬂce of a prior béd act may be introduced to the jury, .the_ trial court must conduct a
balancing test under State v. McGinnis, 193 W. Va. 147,455 $.E.2d 516 (1994). See W. Va. R. Evid.
- 404(b); W. Va. R. Evid. 609(a). In:S;ate v. Dennis, 216 W. Va. 331, 607 S.E.2d 437, 458 (2004),

this Court ruled that evidence introduced “[T]o demonstrate'Appellahf’s pattern of abusive and

“The record suggests that the both the State and the Appellant announced their positions to
the court off the record, on the day of trial. (Crim. Tr. at 5.) '
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controlhng behav10r asa means of definin g the turbulent nature of the relatlonshlp was res gestae,
- not subject to 404(b) 11m1tat10ns

The Appellant was tried and convicted of one count of felony domestic battery occurring on

May 1, 2002; two months after the Appellant’s arrest for two counts of felony domestic battery and .

two counts .of viol'ating. a DVP. Under the doctrine of completenees, this evidence proved an
.o.ngoing pattettt ef domestic abuse over a short period of time. The State had a strong argument fer
©its adihissibility.' The trial eourt had alreadjf annoanced that it was amenaele to this evidetlce_, and
.thle case law does not prohibit its i'ntroductioti.

* If the trial court did commit a McCraine error, it was harmless. The Appeliant willingly

stipulated to the prior offenses, the record demonstrated that he had two p_rier convictions for -

don_lestic battery, and he benefitted from the stipuIation. :

C. BY FAILING TO PRESERVE HIS NICHOLS OBJECTION AT TRIAL, THE
' APPELLANT WAIVED HIS ASSIGNMENT OF ERROR.

It isa weIl accepted precept of appellate review that thls Court will not consider an Ob_] ection
_ferthe ﬁrst time on appeal. State v. Miller, 197 W. Va. 588, 598, 476 S.E.2d 535, 545 (1996). The
' Appeﬂant has focused his claims upon a case which was not decided by this Court ﬁntil' after his

- trial.’ The Court afford McC’mme hmlted retroactive effect app]ymg it to cases in 11t1gat10n or on

appeal during the pendency of the McCraine appeal “m which the issue has been pmperly_

B .preserved McCrame 214 W.Va. at 205 n.21, 588 S.E.2d at 194 n.21 (quotmg Syl. Pt. 3, State v.

Gangwer 168 W. Va 190, 283 S. E.2d 839 (1981)).

- *The court entered its judgment of conviction on March 13, 2003. The court entered
Appellant’s sentencing order on April 23, 2003. McCraine was submitted to this Court on
January 15, 2003, but was not decided until May 16, 2003. The Appellant filed his pet1t10n for
‘appeal on September 1,2004.
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The Apﬁellantfs aﬁpeai was not _pendirrg.wherr this Court decided Mchiae. Indeed, he did
.. not file his apr)eal for arlother sfear. The Appellant is not sinllilarlyl situated to.those Whose appeal
was r)er_ldin g wilen the Court decided MeCm t'ae. Unlike defentlants who pre'served their bifurcation
objeeti01ls -Below, the_Appellant has raised a bi.furcation objection for the. first time on appeal.-
Applymg Mchme retroactively to thlS case would underrnlne the pnnorples of llmlted retroactmty :
: Slrmlarly suuated defendants shouid be treated the same. Thus the defendant in Mchme should |
not be the only person who garners the ]_Jer_reﬁt of the Court’s demsmn. - Those whose appeals were
perrding at tlre time of the Cour_t’s decision, who properly preserved the issue below, should also
beneﬁt from. McCraine. The Appetlant is not. in that category.
R The Ap'p.ell'aat never objected to the trial court’s decisi_on dényr'n g bifurcation onder existing
law. 'Atfter tlre trial court annoutioed its _decis_ion,. the Appeilant, withoat o’ojecti_on, s.tipulate_d.
| .(3/06/'03 Hr’g at11.) At trial, the App"el__l.ant'was on notice that Nichols was tilellaw of the land. ﬁ’et
_ he 'did not request a pre-t_rial. tjifurcatron hearing; Nor _did.h.e reqtl_est a unitary tﬁal vtrhe_re he could
: contest hig prior. co-nvictio'ns and preserve any objections he may have had to this procedure for
appeal. (3/ 06/ 03Hr'gat11.) In fact before Mchme the Appellant had no intention of preserving
the blfurcatron issue. Nor did he intend to contest the validity of hlS prlor convictions. See
| McCr’aine 214 W. Va. aI 203 588 S.E.Zd at 192 (“Appellant maintains that the lower court also -.
3 erred by denylng hlS motlon to b1furcate the issues Wlth respect to the third offense DUI charge 50
that a jury could decide the pending DUI charge W1thout consideration of prior DUI charges wh1ch

he z_ntended to challenge.”)® (empha51s added).

SAfter the trial court denied his motion to bifurcate, the Appellant contested his _prior
convictions in a unitary trial.
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Whether the Appellant was reqmred to preserve hls ob] ection based upon the law as it exlstecl '
attrlal .01 whether a defendant 18 penmtted to expand the bas1s of hlS obj ect1011 on appeal are two
se}darate issues. Defense counsel is not requlred to ant1czpate cha:nges in the law, but should be
_expected .to. argue defenses which are reasonably available at the time of his trial. United States V.
Roberson, 194 F 3d 408 414 (3d C1r 1999) (cxtatmns ormtted) The law, as it ex1sted at the time |
.ef the Appellant 5 tnal prov1ded a more than sufﬁment means of preservmg an objectzon to -
b1_furcat1on‘. Although it was not .mandettory, there was a procedure in place which the trial court was .
reqmred to follow in order to deny a defendant s mot1on for blflﬂ'C&thI’l The Appellant d1d not even

object to that ,

- D THIS COURT’S BIFURCATION HOLDING IN MCCRAINE SHOULD BE

. OVERRULED
n State v. Guthrie, 194 W.Va. at 677, 461 S.E.2d at 183, this Court found:
Remaining true to an ‘intrinsi'cally sounder” doctrine established in prior cases better
serves the values of stare decisis than would following a more recently decided case
inconsistent with he decisions that came before it; the latter course would simply
compound the recent error and would make the unjustified break from previously -
established doctrine complete. In such a situation spec1al _]ustlﬁcatmn exists to
depart from the recently decided case. :
(quotmg Adarand Constr., Inc. v. Pena 515 0.8, 200 231 (1995))
-~ In Planned Parenthood of South.eastem Pennsylyania V. Casey, 505 U.S. 833, 854 (1992),
the United States Supreme Court stated, “[ W hen this Court reexamines a prior holding, its judgment '
is .eustomarily' informed by a series of prudential, pragrhatic, considerations designed to test the

cohsistency of overruling a prior positioh'wit_h the ideal of the rule of law, and to gauge the

respective costs of reaffirming and overruling a prior case.”
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In McCraine tnis' Court disre garded staré decises, enacting an broad procedural rule outside _
the judiciat matinstream; McCraine, _214. W Va. at 207-208, 588 S.E.2d at 196-.1.97 (Davi's', I, |
dissenting). See State v. Brown, 852 A.2d 260, 263264 (N.. 2004) (Trial eo_ult i not required to
_afferd. defendant a bifurcated trial 'on felon in pdSSession ofa handgun chatge ); State v. T kbmpson
839 A 2d 622,640 (Ct. 2004) {Rej ectmg Appellant $ argument that Mchme Suggests anatlonvvlde_
trend towards mandatory b1furcat1on ); Spearmen V. State, 744 N. E 2d 545 550 (Ind Ct. App. 2001)
(“[T]he element of the pnor felony canmot be b1futcated from the possess10n element i in a[felonin
' _possessmn] prosecutlon Umted States v. Mangum 100 F. 3d 164 171 (D. C Clr 1996) (tr1al court '
B has d1scret10n to blfurcate tr1al ); Carter 12 State, 802 A.2d 460 480 (Md App 2002) (Trial court |
is not mandated to accept defendant 8 stlpulatlon to status element of an offense )

_ Th_e Mchme Court held:
- Inessence, ifacriminal defendant wishes to gatner the bene.ﬁts of blﬁlreatlon '
he or she shoulder the burden of going forward with evidence in advance of the State
- presenting its case. Consequently the bifurcation procedure provides the State with
- the advantage of previewing the criminal defendant’s evidence on a material element .
and denies the defendant a fa;tr trial based on the principles of our cnmtnal justice

Systern. : : :
Id. at 204, 588 S.E.Zdat 193.

In_r'esponse_ fo the_se cence_t_'ns, tnis Court created anew rule of criminal proeednre .Inandat‘i_n'g |
a.bifurcated trial upon the .'defendant’s request. There.a're 10 exeeptions. to .this nﬂe. thltout _
spe01fy1ng What fundamentaI constitutlonal interest was at stake the Court labeled the rule

prophylactlc ” SeeMcCrame 214 W.Va.at205n.21,588 S E2dat 194n.21. Nelther federal law,

- nor the vast majonty of the states, require a trial court to blfurcate upon the defendant’s request.”
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' Indee'd, the :'_ only ot_her state 'court that. has considered McCraine ‘s approach rej ected it. S_ee

T hompson 839 A.2d at 640. | | | |
| The Unlted States Supreme Court has ruled that a state recidivist statute allowrng both the
- underlymg offense and the pnor offenses placed on the same indictment, and presented to the samel :

_]ury ina un1tary trral does not V1olate the due process clause ofthe F1ﬁh and Fourteenth Arnendments |

to the Unlted States Constltutron Spencer v. Texas, 385 US. 554, 563-564 (1967). The Court has
‘also held that the states may requrre a criminal defendant to assume the burden of productron.on_ |

certain issues Without' violatlng the. .defendant’s constitutional right to a fair trial Medina v.

' 'Cal:forma 505 U.S. 437, 442 -443(1992) (Presumptron of competency, and shift of burden of proof _ '
on. thlS issue to a criminal defendant does not vrolate the Federal Constitution’s due process clause)
_ Patrersorz v. New York 432 Us. 197, 206 (1977) (Because itis not: an element of frrst degree murder '
defendant may be requn‘ed to carry the burden of persuasron on the issue of extreme emotronal
d1sturbance.).

Obvrously, the Court rnay not manlpulate its procedural rules to shift the. State s burden of
proof to the defendant, See e. g Harr:s v. United States 536 U.S. 545 558 (2002) (“Congress may .
not mampulate the definition of a crime in any way the rel1eves the government ofits const1tut1onal '

. oblrgauons to charge each element in the 1nd1ctment submrt each elernent to the Jury, and prove each |
) element beyond areasonable doubt ”? (c1tatron omrtted) cf. Inre Winship, 397U S 358 364 ( 1970) o
| (The due process clause mandates that the state prove every elernent of an offense beyond a

reasonable doubt.); Samistrom V. Montana 442 U S 510,5 18 (1 979) (“Jury 1nstruct1ons slnftrng the
burden of proof on any element of a crime from the state to the defendant violate the due process

clause.”).
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But tne btfurcation nroeedure announcect m N ichols did not do thie. Althougn the defendant
_.h'ad the initial burden of production in a motion to bit_urt:ate, the State retained the bnrden of pfevin g
every element of the .offens.e.. Nichols only addtessed the procedure b')t which a defendant ceuld
.contest_evid_ence of tlte 'cr.ime’s status elements. The Nichols Court rejeeted the argument that a
Status offender’s prior .convictions were .material elements of tne offense. Nichol.s', 208 W Va. et
.446, 541 S.E.2d at 324.. Since a status elenlent hed nd connection te the underlying offense .a.
' defendant could prevent the prosecutor from present it by stIpnlatlng, even if the prosecutor |
| _ obJected Old thef v. United States 519 U.S. 172 190 (1997) State v. Nichols, 208 W. Va at 443,
541 S. B.2d at 321 State V. Afexander 571 N.w.2d 662 671 (WIS 1997) (“Proof of a status element
- goes to an clement entlrely outside the gravamen of the offense: operatlng a motor vehicle w1th a
' prohlblted alcohol coneencranon ) |
There isno reeson why the same distinetions a_llovtzing a defendant to stipulate to a status
element should not npply to motions to b_iﬁJrcate. .Sin_ce the defendant’s legal status is “dependent
on' some jndgrn'ent rendered wholly independently of the concrete events ef later criminal behavier
charged agn.inst him” the chances of a de.fendant “previewing [lns] evidence” to the State ere smnll;
Old Chief, 519 U.S. at 190; Mc(_fraz’ne,. _'214 W.Va. at. 204, 588 S.E.2d at 193, This limited

possibility of prejudice does not justify McCraine’s broad holding.

Cleaﬂy, the opportumty fora blfurcated trialisnota fundamental pnnmple of cnmlnal justice .

so rooted in our trad1t1on and hlstory that only broad, prophylactic measures are necessary to preserve

!

"This approach has not been adopted in all of the states. See Carter v. State, 802 A.2d 460,
480 (Md. App. 2002) (Trial court is not mandated to accept defendant’s stipulation to status element
of an offense.).
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it. Cf thnde v.'Am'zona, 3 84 UI_'S- 436, 458 (1966) (“Uuless adequate protective deViees ere |
empluyed to dispel the compuléidn‘ inhet'ent in custetlial surtoundings‘, no stetement obtained t‘rom
the defendant can _truly be t.he' uroduct ef his free choice'.”) Nor-does it implicate _constitutienal .
notwns of a fair trial. Indeed, a umtary tnal does not implicate federal constltutlonal interests of due
process, or the rlght to a fair trial. Spencer 385U.S. at 563
The Court states that Nzchols allows the State to prev1ew the defendant s case before tr1a1 '
This: possﬂ)ﬂlty is mherent,’ sometimes mandato_ry, at every criminel trial.” Both the State'and .
Defense counsel routinely ctiscuss’ theit trial strategies duﬁng plea negotiati_ons. In erdet .to._elutain
| fuuds to hire an expert, the defendant must tell'the court Why this eXper't’e testimony is relevant te
his defeuSe. A defendant:may give away a snippet of his defense stfategy at a 404(b) hearing, .(.)r
| duriug a motion to suppress.: If a defendant obj ects to the voluntarinese ef his clieut’s confession
he must first argue his case to the judge, then to the jury. Jackson v. Denno, 378 U.S. 368 393 :
(1964 ) If the defendant requests dxscovery, he must remprocate If he claims: that he was in another
l_ part of the State when the previous offenses were commltted he must mform the State of his mtent_ |
to rely on an alibi defense. See W Va. R, Cnm P.12.2. | | N
Th_e McCraine Court assumes that pre—trial proeedures are isoleted from the underlying facts
of the caéé; This assmnptien isnot cofrect. Every time a defeﬁse ettomej} cross—e)tamines e State’s
Witness before trial, he. reveale.'some. juart of his defense strategy. He maﬁ! choee to forego this risk
.by quvmg any objectmns he may have under the Fourth, Flﬁh and SlXth Amendments of the
Federal Consututlon Most chose not to. |
This Court need look no further then the record in the instant case in order to reject

- McCraine’s assumption. The Appellant filed a motion to sever his domestic bettery offenses from
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his DVP viol’etions. He elso naoved to loit‘urcate hls trisl. (R. at 89;91, 93.):Botlrl motions inyolve

p_rocedures desi gned_to preven_t unfeir prejudie:e. Yet, in the Very same oplnion, this Court ruled that

a motiou to seyer is committed fo the discretion of the trial cout, while a motion to bifurcate is not.
| : Mchme 210 W. Va at 198 203 -204, 588 S. E 2d at 187, 192~ 193, There 18 NO reason why thls

should be so.

Appellant’s motion to sever claims that by severing the counts of the indictment, the

Appe‘l]ant prese.rves his right to tes.tify duﬁﬁg the guilt/innocence phase of his domestic l.)atter_y'tri al;_ .

Wlthout 1mpl1eat1ng himself in his DVP cases. This constitutes pre—trial discussion of the

Appellant s tmal Strategy He freely d1scussed evidence regardmg the elements of his case;, such as

~ his presence in the house when the battery occurred (2/26/03 Hr g at 3.) The Court in'its own -

drscretlon grantcd the Appellant s "notlon to sever aftera pre—tna.l hearlng There is no reason Why

| Appellant’s motion to bifurcate should be hand_led any differently.

Nichols did not coerce defendants to stipulate to prior- convicti_ons. Nichols allowed

d_efendants with prior convictions to .prevent that'evidence from reaching the jury. Given the breadth
| of litigation on this issue.in botll state and federal courts it the Appellee suggests that n10st criminal
. defendants were not forced mto st1pulat1ng, they read1ly accepted an opportumty won after a long
_ and hard fight. T he very same defendants who were ﬁghtmg for the right to st1pu1ate are now
prowded the absolute nght to blfmcate Thus, the law of stlpulatlons is obviated.

: Although meritorious in its aim, Mchz‘ne_should_ be overruled.
l_ E.  THEAPPELLANT’SSECOND ASSIGNMENT OFERROR HAS N 0 MERIT. |

The Appellant néxt claims that, because he has not been convicted of a felony, his sentencing

~ enhancement should not apply. Particularly when the Appellant stipulated to the prior offenses at-

19 -




trial. This might be_true iIeI MeCraine error requiréd this Court to -remand. the case for an entirely - '
new triaL Sinee the AppelIant has not addressed this threshold. issue in his petition, he has waived

1t on appeal and rendered this a351gnment of error meritless. State V. LaRock 196 W Va 294, 302 :

- 470 8.E.2d 613, 621 ( 1996) (Issues not ralsed in appellate brlefs are not 00n51dered on appeal )
VI

- CONCLUSION

- For the foregomg reasons, the Judgment of the Circuit Coutt of Cabell County should be

afﬁrrned by th1s Honorable Court.
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