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NO. 32586

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

_STATE OF WEST VIRGINIA,

Appellee,
V.. _
' FREDERICK SMITH,
R Appellant.

BRIEF OF APPELLEE STATE OF WEST VIRGINIA

L

STATEMENT OF THE CASE

| V'This_‘ is an. apj_)eal' by Frederipk Sniith (“Appellant”). from his Deééfnber 5, 2003, | jury
éonvict.ioné.i'n the Circtiit Court of Marion County. .(Fox, 1.) of one felony count of p_osseés_ion with
| intent'to.delivér qocairjé, and one felony count 6f possessi.on pf a de_adly.weapon_by aperson havihg :
been éonvicted ofa feloﬁy. On M_éy 19, 2004, tﬂe ;:ircu_it' couﬁ Sentenced Ai)pellant- toa peﬁod lof '
one to ﬁfteén yeérs in the penitentiary on the posses.sion with intent to delivm.~ cocainé convit;tion, |
and f0¥ a period of ﬁvé years 611 the felbn;iﬁ—possessidn convictibn, with the _sentenceé‘ to run

'coﬁéurrem_.;'ly. | |
On appeal, Appellah.t complaing that thé-circuit court erred in adrﬁitting his cpnfgssion té the

police, essentially alleging it was not voluntarily given.




CIL

STATEMENT OF FACTS
A FACTUAL HISTORY.

On the ntght of Aprll 23 2001 Ms Bertha Horton (“Peaches” to her frlends) already had

“plans for the evenmg over at a grrlfnend’s house but earher in the day, a friend of hers Leslie, .

called saying she and her boyfﬂend Appcllant Would “be coming in from Prttsburgh and needed a

: place to stay unt1l [they] got a place ata hotel »2 Leshe and Appellant arnved at Ms Horton s home

at about 8: 30 that night. But even though Ms. Horton had already made other pla;ns for later in the

evenmg - 1ntend1ng to stay at her fnend’s house for the mght Appellant was only allowed to stay

in the house until Leshe found another place for she and he to stay.’

Later, Ms. Horton went to her “little get together’_’ at her friend’s house at about 10:30 that
i ght and only Appellant was in her home. She gave him speciﬁc instructions, “Lock the door and
14

don tlet anybody in [her] house.”

of people commg and gomg at her home and ﬁnally around 2 30 in the mormng, she confronted

' Appellant He told her stones she d1dn t quite beheve and eventually he told her about the drugs. |

Well, when Appellant told her about the drugs Ms Horton became even more concerned because |

sometlme before Appellant had a confrontatron with an unnamed man, and she did not want

Appellant to “run into h_irn and there be trouble in [her] house, that’s when [she] knew he had the

"Trial Transcript (“Tr.”) 92-93.
TR o192
Tr. 93-94.

4Ty, 94,

Ms Horton checked on the house a couple of times, saw mgns :



dmgs and the gun. s Ms. Horton asked Appellant to leave but he dldl‘l t; so Ms. Horton left the

L house and went lookmg for a pohce ofﬁcer for help

o After ﬂaggmg‘ down an ofﬁcer and explatmng the matter to the second that a;rrived' (who
relayed that 1nformat1on to others) Ms Horton retu:med to her home about 15 mtnutes ahead of the

pollce Once back home, Ms. Horton told Appellant she had a “buy, somebody wanted to buy some

' dope and they were on their Way 8 And S0 they Wa1ted

It was about 4: 00 0 clock in the morning of Apnl 24, 2001 when Detectlve Moran and '

Ofﬁcer Fluharty amved at the front door of Ms. Horton s Falrmont home whtle Patrolman Murphy

and Patrolman Ashby went around to the back ? All of the ofﬁcers were then employed by the i

Falnnont Clty Pollce Department L o o ('

When Detectwe Mora:n knocked on Ms Horton s d001 she answered and said, “It s the

_ pollce »i0 Appellant then ran up the steps and as the two officers gave chase they identified

the_mselyes as belng such, drawmg their weapons along the way.! The a:rmed Appellant ran into Ms.

~ Horton’s bedroom but because the officers Wwere uncertain as to what he might be doing within, they

.STr. 94-96.
~ “Tr. 95 and 96.
 Tr. 9697,
' sTr; 99,
STy ll8.- ..
| _'-_“‘)Id... |

"Tr. 118-19.

S I




- proceeded cauttously, then ordered hnn out.” Appellant then surrendered the ofﬁcers put him in

| handcuffs and patted him down and took him to the bottom of the steps
It was then Ms Horton gave Verbal pernnssmn for the ofﬁcers to sea:rch the prennses
though Ms. I—Iorton pretended in front of Appellant that she d1d not really apprec1ate the pohce
_:be1ng there 15 Eventually, with the help of M. Horton, a woman that Detectlve Moran has known
.for at least siX or seven years 16 the pohoe were able to find Appellant ] gnn hidden under a pillow
in Ms Horton s bedroom ‘a bag of manjuana found ona desk in Ms Horton 8 bedroom and a
.large bag containing 90 individual pieces of crack. cocaine wrapped in plastlc. The ofﬁoers then took

Appellant and the oontraband baok to the station.

Aocordlng to Appellant Detectwe Moran and Officer Fluharty, after Detectwe Moran
Mzrandzzed him, Appellant refused to signthe Watver of nghts Form at the stat1on ¥ Butat no time |

did he ever ask for an attorney.19 _Detectwe Moran ceased interviewing Appellant,m and Ofﬁcer_ B

CPTr119.
BTy, 120 and 101.
'. g |
'STr. 100.
| ‘GTr.tts_.:
YIr 121,
T, 218, 126, and 190.
v

0Ty, 126,




. Fluharly began pfpceéping him*' Amidst ﬁngerprlﬁting Appellant and téking a mug shot, .Ofﬁc:er -
F luharty. El'sked Appellant more fharl once, “If the gurl Wasn’t. his, whosé was it?7? Asa side ppte:
Appellant Was not and never was, under arrest for astolen weapon [F]mally, [Appellant] said that
the gun was h1s but the drugs wasn t » Appellant stated thls to Ofﬁcer Fluharty Wh1le he was ]_ust'_ ._
preparmg to get the ﬁngerpnnt cards filled out and get the camera set up ”23 |
B. | PROCEDURAL HISTORY | o

The June 2001 Term of the Grand J ury for Brooke County retumed a three count mdlctment :
'r-chargmg Appellant w1th Possess:on With Intent To Delzver Cocazne A Schedule IT Narcotic
: Controlled Subsmnce in violation of West Vlrgzma Code §§ 60A—4 401 and 60A-4-408 (Count I)
J_Posses'szon of Mamkuana, in v1oIat1o_n of West Virginia Code § 6OA~ -401(c) (Count II); and . |
,PosSessfé_n of Deadly Weappn By_A Perls*on' Haw_’ﬁgl Béen Convictéd Of A Felony, in {liolaﬁon of |
‘West Virglnia Code § 61-7-7 (Count I | |

At the'concll_ision bf his three-day jury trisll _Qn_Decembér 5,2003, Appellant was found guilty '
- on Couﬁts I aﬁd > On May lQ, 2004, thé cirélzit_court serltenced Appellanf tp a peﬁod of 6116 to
fifteen yeal‘s in the pepitentiary on the conviction of Possessio'n: With Intent To l)elivel’ Coc.'ain_e; A

- Schedule I Narcotic Controlled Substance (Count I; and for a period of five years on the conviction

| 2T, 190.
2Tr.190-91.
BTr, 191
#See Indictment, R. 1-2A.

25Ty, 282-83.




of Possesszon of. A Deadly Weapon By A Person Having Been Convicted Of AF elony (Count I, -

Wlth the sentences to run concurrently and credlt for time served in the amount of 446 days

It is from these convictions and sentences that _App_ellant bnngs this appeal. :
I

ASSIGNMENTS OF ERROR

: Appellant assi gns the folldwing grounds as crror: -

A. The trial court erred by not excluding the statment [sic] made by the

Appellant to authontles after refusmg to waive his right to have an attorney present

- for any quesnomng

1' Admztting the'app'ellant s statement to authorities into evidence was

fplalnly wrong because there is no ev1dence the appellant fully understood his 1 ights . - '
or how to exercise those rlghts : ; o

2. The appellant did not fully understand his rights because he has only an

eighth (8th) grade education, a learning disability, and his rights were not explained
to him 'in a‘manner which the appellant understood. _ =

3. The appellant did not waive hls rights and only made the statement after

: repeated questioning by the authorities.

B. The appellant s statement to authontles was clearly agamst the weight of |

the ev1dence
- IV,

ARGUMENT

- THE TRIAL COURT PROPERLY ADMITTED APPELLANT’S
. CONFESSION AT TRIAL BECAUSE IT WAS GIVEN VOLUNTARILY

THE STANDARDS OF REVIEW

5. The State must prove, at least by a preponderance of the evidence; that

confessions or statements of an accused which amount to admissions of part or all

. *See Sentencing Order, R. 316-18.




of an offense Were voluntary before such may be admltted into the evidence of a
" criminal case.? :

1. It is not invariably necessary that a petson under interrogation make an

- explicit oral or written statement of waiver in order that it may be properly concluded

as a matter of law that the person has waived the right to counsel as guaranteed by

‘W. Va. Const. art. Il s 14 and U. S. Const. amend. VI, or has waived the right to

remain silent as guaranteed by W. Va. Const. art. Il s 5 and U. S. Const. amend. v

2. In the trial of a criminal case, the State must prove, at least by a

preponderance of the evidence; that a person under custodial interrogation has '-
‘waived the right to remain silent and the right to have counsel present.”

1. ¢ “A {rial court’s decision regarding the voluntariness of a confession
will not be disturbed unless it is plainly wrong or clearly against the weight of the
evidence.” - Syllabus Point 3, State v. Vance, 162 W. Va. 467, 250 S.E.2d 146
(1978).” -Syl. pt. 7, State v. Hickman, 175 W. Va. 709, 338 S.E.2d 188 (1985).”
Syllabus Pomt 2, State v. Stewart, 180 W. Va. 173 375 S. E 2d 805 (1988) 0.

2 Thls Court is conshtutlonally obhgated to give plenary, mdependent and

de novo review to the ultimate question of whether a particular confession. is

voluntary and whether the lower court applied the correct legal standard in making_ :
its determination. The holdings of prior West Virginia cases suggesting deference

- in this area contmue but that deference is Hmited to. factual ﬁndmgs as opposed to
legal conclusions.’!

3. In circumstances where a trial court admits a confession without making
specific findings as to the totality of the circumstances, the admission of the

‘confession will nevertheless be upheld on appeaI but only if a reasonable review of

the ev1dence clearly supports Voluntanness

- 38yl Pt. 3, id.

"”Syi'Pt s, Srare V. Sta}’r,.-158:‘W. Va 905, 216 S.E. 2d 242 (1975).

' 238}/] Pt. 1, State v. Rissler, 165 W. Va. 640, 270 SE24778 (1980)
B8yl Pt 2, id |

| | Y8yl Pt. 1, State v. Farlef, 192 W. Va. 247, 452 S.E.2d 50 (1994).

NSyL Pt 2, id.




_ "4, “ “Once a person under interrogation has exercised the right to remain
silent gnaranteed by W. Va. Const., art. Il § 5, and U. 8. Const. amend. V, the police
must scrupulously honor that privilege. The failure to do so renders subsequent -
statements inadmissible at trial.” Syllabus Point 3, State v. Rissler, 165 W. Va. 640,
270 S.E.2d 778 (1980).” Syllabus Point 1, State v. Woodson 181 W. Va. 325, 382
S.E.2d 519 (1989). #

5, To assert the Miranda™ ri ght to terminate police interrogation, the words

-or conduct must be explicitly clear that' the -suspect wishes to terminate all
questlomng and not mcrcly a des:ire not to commcnt On Or answer a partwular

~ question.” : : '

B.  DISCUSSION..

Appellant’s érgument seems to be that the circuit court erred in admitting his confcssicn

) argumg 1t was not voluntary becausc Appcllant s waiver to the Mzmnda warmngs given him by -
- pohcc did not pass the three—part analysis set forth in State v. stsler ‘[Wlere the rlghts given 111

propcr foml and substancc dld thc dcfcndant fully understand thcm, and dld he waive thcm"”“ '

_ Appellant__ is mcorrcct on all acccunts.. B

_ Thc circuit court made ﬁndiugs of fact and conclusions of iaw zit both the Sup;cression
Hcaring_ at {rial and in an Qrdcf” denying Appeilant’s_ 'post-trial_ motions. These findings and
_conclusions a'r_e.'cntitlcd tc the dcfercnce set forth in Tiic Standatds of Review sccticn abouc.' That

is, because the circuit court’s findings are neither plainty wrong nor clearly agaiiist the weight of the

B§y1 Pt 4, id
B 3“Mi_'i"anda V. Arizo'ﬁq,_3'.84 UsS. 436 (1966).
| 3SSy1. Pt 5, Fari’ey, SUpra.

5165 W. Va. at 646, 270 S.E2d a4 782.

*'R. 291-305.




Bt ‘evidence, this Court should find that A'ppellant’s. confession was voluntary, and therefore the circuit
' coﬁ_'rt coinmitted TO error.
At the Suopression Hearing, the circuit court found and concluded the following.

. Okay, the issue is the matter of the officer testifying, the prior evidence in the
"~ case is that, as the Court recollects, the defendant was properly Mirandized, refused
" tosign the Miranda form, but did not ask for counsel. 1 think the police, under those
kind of circumstances, can continue to question him as this officer did.

_ I have some problem with the fact he actually asked him several times, but
“based on what I — what is before the Court at this time, I think it is a voluntary
statement. I don’t see that there’s any violation that the — of the defendant’s rights
in this regard; therefore, I will allow the testimony. And I would anticipate revisiting
this issue post trial if there is a conviction, and at that time I’ll be in a position to
have done more research and make proper ﬁndmgs of fact and conclusions of law.
So the statement will be admltted i '

More 51gn1ﬁcantly are the ﬁndmgs of faet and conclusmns of law in the circuit court’s Order
: espe01ally cons1dermg the second half of the second paragraph above Whlle Appellant may read
somethmg greater mto it, the State sees 1t exactly for What itis: an opportumty for the circut court
to have had the opportumty to have done In.or.e reseafch before makmg its ruling.

11. “In the trial of a cnmina] case, the State must prove, at least by a
- preponderance of the evidence, that a person under custodial interrogation' has
waived. the right to remain silent and the right to have counsel present.’ Syl pt. 2,

' Stare v. Rissler, 165 W Va. 640, 270 S E. 2d 778 (1980) :

_ .12. It is not mva;nabiy. necessary that a.pei'son under -
interrogation make an explicit oral or written statement of waiver in
~order that it may be properly concluded as a matter of law that the -
person has waived the right to counsel as guaranteed by W. Va,
~ Const. art. Il s 14 and U. S. Const. amend. VI, or has waived the
right to remain silent as gnaranteed by W. Va Const. art. Ifl s 5 and

'U S. Const. amend V.

_Id at Syl. pt 1

BTr. 194-95.




13. “Tt regard to the question of waiver, the determination is threefold:
were the rights given in proper form. and substance, did the defendant fully
- understand them, and did he waive them?” Jd. at 646,270 S.E.2d at 782. Because
~ there was no evidence to the contrary, the Court finds the rights were given in proper
form and substance and the defendant understood them. The Court also finds the
defendant waived his rights when he made the statement to Officer Fluharty that the
-gun was his, but the drugs were not. While asking routine processing questions,
Officer Fluharty asked the defendant to whom the gun belonged because the gunwas
. listed as Stolen onN.C.L C When the defendant answered, he effectlvely waivedhis
rlghts : - - :

14.  Inacasc analogous to the case at bar, the Supreme Court of Appeals
of West Virginia held a defendant had waived his rights hen he answered a police |
officer’s question after he refused to sign a rights waiver form. That Court indicated

~there was no evidence the defendant did not understand his rights when he answered
the officer’s question. See State v. Gwinn, 169 W. Va. 456, 288 S.E. 2d 533 (1982)."
The defendant in the case at bar understood his rights. Tn fact, he had been convicted
of a felony in the past, which would make him familiar with the criminal justice

. system. Sergeant [Detective] Moran ceased questioning and left the room when the :

- defendant refused to sign the waiver form. Officer Fluharty asked the defendant
during processing if he knew to whom the stolen gun belonged, and the defendant
responded, thereby waiving his right to remain silent. Based on the totality of the
circemstances, the Court is of the opinion the State proved by a preponderance of
the evxdence the defendant walved hlS nghts ' '

| Additlonally, Appellant attaches a non sequitur at the end' of his voluntariness afguinent, |
'Simply etating hlS eonfessien Was clearly agamst the Welght of the ev1dence[ 1 vplthout really gomg
any furl:her. _A_ppeliém‘p eites tono | la_w mn support of these s.tatements. Frankly, the State is a_t a loss..
aé what to make of this'series of conciusefy comments: the_re'fore, the Stete will. focus its.resp.on_s’e.

on the only argament it can discern - the Miranda argument above.

“¥0rder (in pertinent part) at R. 302-04.

10




1. Ap_pellant 5 Mzmnda Rights Were Given to Him in Proper Form and
"~ Substance. . : : 5

Appellant ‘contends that his rights were not glven.to him in proper form or substanee[ ].”“0
- 'yetprimarily argues (as revealed in _his_ section header) this Was_ 50 “because there isno evidence the' :
appellant fully understood his rights or.h.ow. to exercise those rights.”"! The first prong of Rz’ssler’s |
waiver analysis is: ‘_‘[W]ere the ri'ghts given in proper fonn.and substanee[.]”42 This prong concerns
' the procedural actions of the pohce only, it does not concern an)r subjectwe understandrng of
_7 | Appellant. Ergo based on the procedural prong of the stsler analysrs it appears Appellant does
- not eontend that his Mzmnda rights were not given to h1m m proper form and substance, though'-
there is also sufﬁment ev1dence of that in the record as will be shown below.
First and foremost Appellant himself adrmtted at trial that Detective Kelly Moran “[tried]

»B Farlier durmg the tnal, Detective Moran also testified that '_

to get [hlm} to srgn a Miranda form{. ]
: Appellant refused to sign _the Waiver of Rights For‘n_l.““r Dnring the Suppression Hearing.r_egarding _
the admisisibility of Ap_pellant’s.statement theld in;camera onthe Inorning ofthe second day of trial),

'(.)fﬁcer Raymond Fluharty.was testifying _regardin g Appellant’s confession to hirn Officer fluharty
| had jUst_anfiVed at the polioe _station and was speaking vaith Detecti\_fe. Moran. “[Detectiv_e Moran]

~ said th_at {App_ella_nt] was still takin gl [sic] —that he had Mirandized hirn; which he elected not o si en

_4"].3.rief, p 7. |
e |
2165 W. Va. at 646, 270 S.E.2d at 782.
:4.3Ti“.2_18._ o
oo Tr. 126,

11




the Waiver but did not request an attorney.”* No't one'but three witnesses, including Appella.nt

testlﬁed regardmg Appellant bemg M zrandtzed and Appellant dechmng to si gn the Miranda waiver _

- form
Moreover, 'the circnit corirt mede speciﬁe findings of fect regarding Whether Appellant was

glven h1s M zmnda r1ghts in proper form and substance At the Suppressron Hearing, the cncult court

rulcd “[As the Court recollects the defendant was properly Mrrand1zed[ ]”46 And in its post—tnal "

Order the circuit court concluded “Because there was no evrdence to the contrary, the Court finds

the nghts were given in proper form and substance[.]”‘”

conclusions of law are entitled to the deference outlined above in _th_e section entitled: The Stanc_lard_s '

of Review.

Thus, for all of the reasons stated above, this Court should find Appellant’s Mirandavights

were given to him in proper form and substance.

2. . Appell'ant th_llv Un_derstood Hi.s'Ml_'mnd-a Rights.

o Appellant next eontends_that he' d1d not fully understand the rights_ that were given him,

basmg his entire a.rgument on COIIJ jecture — “[the rights]_were not properly given or explained to the

appellant by the authontres[ 18— _wrth- no facts or law to support his conjecture, and “facts” —

T, 189-90. |
B 46Tr 194 (emphas1s added)

“Order, R. 303.

*Brief, p. 9.

12

Aga.m', these findings of facts and |



tést_imdny elicited solely fr(j.m App ellant at trial and by him w.ithin.h.is Pre-Sentence R eporf49; again' "
With_no sﬁpporting. facts or law to support his clairr.l.._ 5
Appellant first compllains in his Brief that he has “only an eighth (8th) grade eduéatio_n and
quit attér_lding school dustoa le_arﬁing disé‘t:)ility, receiving no .additional educé.tioh or training.”s?
As authorify for this, Appellaﬁt cifeé the P:;"e—S entence Reﬁo}‘t, sup}q. _ ﬁ_l_lt the “aufliéﬁty;’ to sﬁﬁpott :
 this .cls.lim_wit.hiﬁ the Pre—Senrénc_e'Reporr came lognly .ﬁ‘om the Appelléht; No .om-e.élse. That .isl,..
| Wh@tﬁf_:t Appelléuﬁ_t .dropped. oﬁt olfl s¢hool du:rmg the ﬁinth gradc;: is still .spé;:ulafive, and v_v-l;xether he
. .‘_rdid so.because he had a “learniljg' disability” is.also speculative; neither of fhese tw.o “facts” were
verified from any_source}other'than the Appellant himself. i
- Thé same argument I.nslds. trﬁe .régarding Appéllant’s nexf assertion; that 1s Appelléﬁt al_le'ges. -
he receives Soéial Security for tﬁe séme iéaming d.iéabil.ity.gl Onée' égain, however, Apbellfdnt uses
hirﬁself to prove this “fact,” éiting'ﬁjs own testimony af trial as autho.llrity.thatjhe dogs,\indeed, _fecei_ve
* “Social Sécurit}_f.’ for sémé alle_geci 1éaming d_is.abilit_y.s.? The problem With Appel_lanf’s argqment is -
| éimple:_ he'us_es noi duts_ide source 'tc.).'verify hié .“facts__.’.’_‘ Only Appellant sfaféd that he dropped dﬁt
'bf school during gradé 'niné and has é léaming diéability; There is no corrbb_ofative testimony_ or
) exhibits of any kiﬁd - .I.lOt one Social _Secu_rity éhé_cl_& or. social Wo_rkei’, no expert Witneés to vduqh .
his ‘Fdisability;’ or “1&&:1{’ Qf education — aﬁ there is.'(').n record is just the word of the App'ellant.'

himself. -~

R84
_5._°Brief,.p. 10.
5'Brief, p. 10.

: 52[d' o o

13




Assuming ai’g’uendb, however, that what Appellant alleges regarding his level of educatibn
and difficulties in learning are true, the second prong of the Rissler analysis has still been met, In
Statev. Farley,” the defendant was convicted of arson and falsely reporting an emergency inc_:ideﬁt. :
On appeal, one of the defendant’s arguménts was similar to Appeilaht’s claim herein; that is, the -
defendant contended he invoked his Miranda rights but the officers did not hionor that request. .
: Aitchdantly, and akini to the State’s current positidn, the Sfate asserted that the defendant’s statement -
- was not only Volu_lltafy but that the defendant did not request to terminate the interfogation or -
' oth:erw'ise assert his rightto remain si]eﬁt”_ The Court’s factual findings are as fqllowé, likening the
case to Davis v. United States®® and Edwards v. drizona.>®
The transcript of the tap e—re_co'i_‘ded confession shows that at one pdint during
the questioning Mr. Hall asked the defendant ifhe was having difficulty talking about
the fires. The defendant vaguely stated that he could not talk about them, but he did
not otherwise indicate that he wanted the interrogation to end nor did he state that he
did not want to answer any further questions. Therefore, we find that the defendant -
failed to invoked his right to remain silent. He merely expressed his reluctance to
- give specific and detailed information about the fires.” : :
* But the State is ahead of itself, the question in this prong is simply: did the Appellant fully

understand the Miranda rights given to him? And to that question the answer is still yes,'desp.ite .any' -

infirmities _hé may allege because of lack of educaﬁon or disability. J ustice Cleckley discussed this

190 W. Va. 247, 452 S.E.2 50 (1994).

e gehengy, _Farley at 255; 452 S.E.2d at 58,
5512718, 452 (1994), |

451U, 477 (1981).
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‘very subject in Farléy when he was ana_lyzirrg the issue of voluntariness in confessions, and the
- Davis and Edwards opinions, 'Supm.'

The Court [in Davis] acknowledged “that reqmnng a clear assertion of the
right to counsel mi ight d1sadvantage some suspects who — because of fear,
intimidation, lack of linguistic skills, or a variety of other reasons — will not clearly
articulate their ri ght to counsel although they actualty want to have a lawyer present.”
But, it ‘said, “the primary protection - afforded suspects subject to custodlal _
interrogation is the Miranda warnings themselves. 58 :

Furthermore J ustzce Cleckley contmued his analys1s of the Davzs oplmon and this possrble
problem Wlth some, less artlculate suspects 1n the very next paragraph of F arley

In a concurrmg opinion, four Justices expressed the view that the_ rule should
‘be that “when a suspect under custodial interrogation makes an ambiguous statement -
that might reasonably be understood as expressing a wish that a lawyer be summoned :
(and questioning cease), interrogators’ questions should be confined to verifying - E
whether the individual meant to ask for a lawyer.” The majority observed that asking B S
- such clarifying questions- would “often be good pohce practice,” but made it clear :
' that it was not reqmred > = '

After thrs extensrve ana1y51s the Court m F arley agree[d Wlth the reasonmg in Daws] that' '

“the prrmary protectron afforded suspects subj ect fo custodl al mterro gatlon is the Miranda wammgs

themselves.”
Thus even though Appella;nt may have had oniy anei ghth grade educatron a:nd may have had
some type of lea:mmg dlsablhty, the Mzmnda warnings themselves were there to protect him. Not

once did Appellant ever complam or even suggest that he had no understa_ndmg of his rights, and

SsFariey at 255, 452 S.E. 2d at 58 (quotlng Davis, 512 U.S. at 460)
59Farley at 256,452 S.E.2d at 59 (01tat10ns omltted)
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certainly the police could not assume Appellant might not be capable of understa.nding his Mzmnda
_. nghts especially n Li ght of the fact that Appellant had been through the system more than once.®
Thus for all of the reasons stated above, thlS Court should find that. Appellant fully

understood his M iranda rights

3. R ADnellant Waived His Mimntla Rights.

' Finally, Appellant oomplains. tliat he did not-iNaiVe his Mi‘ana_’a rights, primarily relying on
Detectwe Moran S testimony at tnal wherein he stated “[He Detective Moran] attempted to
1nterv1ew [Appellant but [Appellant] refused to 51gn a Wawer of Rights Form and [he] wasn’t
' '_ | gomg to 1nterv1ew [Appellant] unless [Appellant] waived his rights to talk to [hnn] 76l While tlns .. -

| may certainly be commendable and the concurnng J ustices on the Davw Court would be proud the
majority of Justices, and thus the ruling opinion of that Court, as tnell as our own Court in Farley
.teaches us that it IS not necessary. | | | |

' Miranda V. Ai‘izonaéz holds that a suspect is entitled to thé assistance of counsel during

custodial interrogation; Edwards v. A;’*z‘zona“.holds that if the suspe_ot involces the tight to counsel-

at any time, the police must immediately.oease.questioning him until an attorney is present.” Davis

6°See generally, Pre—Sentence Report at R. 284.
Ty, 126,

384 1.5, 436 (1966).

451 U.8. 477 (1981).
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V. Umted Srares o however holds that the Edwards. “rule comes into play on]y if a suspect '

: unamblguously requests counsel,”**:

J ustlce Cleckfey, wntmg for the Court m Farley, thoroughly exammed the issue of arnb1gu1ty
' before makmg law in thls state. “In dlscussmg the issue, the Supreme Court [m Davzs] stated

The rat1onale underlymg Edwards is that the pohce must respect a suspect’s o
- wishes regarding his right to have an attorney present during custodial interrogation. .
But when the officers conducting the questioning reasonably do not know whether
or not the suspect wants a lawyer, a rule ‘requiring the immediate cessation of
questioning . .. would needlessly prevent the police from questioning a suspect in the
absence of counsel even if the suspect did not. w1sh to have a lawyer present 7 766

. [The. Court] beheve[s that under Davis insubstantial and trivial doubt,

reasonabiy caused by the defendant’s ambiguous statements as to whether he wants

*. the interrogation to end, should be resolved in favor of the police and that under these

circumstances further interro gatlon by the police does not offend the West V1rg1n1a
'Constltutlon 5

_ It is worth notmg the foltovmng here though it relates to another argument of Farley’s later

'~ in the opinion wherein Farley claimed he was coerced into confessmg by the police ofﬁcers_ '

_- Obv1ously, the Court found this argiument also to be Wlthout merit. But the Court did have this to
say regardmg Far]ey S mentless cl:—.um _

We reject any view Wh1ch Would drrectly or mdlrectly suggest that it is’
improper for pohce to persuade a suspect to confess and there is nothmg in our laws

512 U.S. 452 (1994). o
2 _ﬁfﬁ‘arzey, 192 W. Va. at 255, 452 S.52d at 55, |
| “Id, (quoting Davis, at 512 U.S. at 460) (citation omitted).
 Farley, 192 W. Va. at 256, 452 S.E.2d at 59,
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o the contrary. Police are permltted m thls context to take legal advantage of the
vulnerabﬂlty of pamcular criminal suspects

_ Ultimately, t_he holding in Farley is utterly relevant to the case at bar, adopting thle holding
- of Davis, Perhap's.it would have been wise of defense counsel to read these cases befor_e arguingas .
- he does - and so vehemently.
 Therefore, as suggested by the Foﬁrth Circuit in United States v. Gordon, 895 F.2d
932, 938 (4th Cir. 1990), we hold that to assert the Miranda right to terminate police
interrogation, the words or conduct must be explicitly clear that the suspect wishes
to terminate all questlonmg and not merely a desire not to comment On OF answer a
' partwular question.” S
Therefore for all of the reasons stated above this. Court should fmd Appellant Walved his

M zmnda rlghts And MOTEOVer, this Court should find Appellant s confessmn was Voluntanly made;

thus, fhe circuit court did not err in a_dmlttmg Appellant s statement at trial.

®1d,192 W. Va, at 259 n.18, 452 SE2d at 2n18.
“Id., 192 W. Va. at 256, 452 S..2d at 59 (emphasis added).
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V.

CONCLUSION

For the fc'_')rcgding. reasons, this Court should afﬁ'ﬁn the judgmenf_ of thé Circuit Court of |
M'aribn Coimty. o | | | | .. |
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