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ASSIGNEMENTS OF ERROR

QUESTIONING,

A, Admitting the appellant's statement to authorities into evidence was
plainly wrong because the statement was not voluntary.

1 The appelant's rights were not given to him in proper form or
substanee because there is no evidence the appellant fully
understoed his rights or how to exercise those rights,

2. The appellant did not fully understand his rights because he has
only an eighth (8th) grade education, a learning disability, and his
rights were not expiained to him in 2 manner which the appellant

. understood.

3. The appellant did not waive hig rights and only made the
statement after repeated questioning by the authorities,

B. The appellant's statement to anthorities was clearly against the weight of the
evidence. '
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STATEMENT OF THE CASE

On June 12, 2001, Fredrick Smith (hereinafter Appellant) was indicted by the Grand Jury
~ of Marion County, West Virginia,' one (1) count of "Possession w1th Intent to Dehver Cocaine, a
Schedule II Narcotic Controlled substance {Count I];" one (1) count of Possession of Manhuana

[Count I};" and one (1) count of " "Possession of Deadly Weapon by a Person having been
Convicted of a Felony [Count 3]."

On November 6, 200_3, the appellant filed his "Motion to Suppress Statements“ and
"Motion to Suppress Physical Evidence.“ The Court heard the motions on November 26, 2003
and December 5, 2003 and denied those motions.> |

The trial was conducted on December 4th and 5th of 2003. Op December 5, 2003, the

jury, in open couxt, retumed the foﬂowing verdict regarding Count I "We, the jury, find the

- [appellant], Fredrick Smlth guﬂty of possessmn with intent to deliver cocame a schedule IT
narcotic controlled substance, as charged in the indictment.” It was signed "Travis Wycoff,
F oreperson.” The jury returned the following verdict with regard to Count II: We, thej ury, find
the [appeliant], Fredrick Smith, not guilty.” It was signed "Travis Wycoff, foreperson." Finally,
mth regard to Count 11, the j Jury returned the following verdict: "We, the jury, ﬁnd the
[appellant], Fredrick Smith, guilty of possession of a deadly weapon by a person having been
convicted of a felony, as charged." It was signed "Travis Wycoff, foreperson,™

The appellant filed "Defendant’s Omnibus Post-Trial Motions" on Decerﬁber 19, 2003,

asserting that the verdict was against the weight of the evidence; specifically, that the

prosecution failed to produce any evidence to meet the element of possession that is required for

! , See The grand Jury Charges, fied June 12, 2001. :
Id

See Order Denving Defendant's On'mibus Post Trial Motions, entered April 28, 2004, at pg, 2 patagraph 1.
“1d, at pg. 6, paragraph 9.




Count I "Possession with Intent to Deliver Cocaine, a Schedule IT Narcotic Controlled
Substance,” and Count I "Possession of Deadly Weapon by a Person havmg been Convicted of
a Felony."? Addltlonally the appellant alieged that the Court erred when it admitted the
appellant's statement made to Officer F luharty, given the fact that the ofﬁcer continued to
questlon him after the appellant refused to sign the rights waiver form Finally, the appellant
asserts the Court erred by admitting physical evidence taken from Ms. Hortons's home without a
valid search warrant or a clear statement from the possessor of the home giving the officer
permission to se:a:rch.6

The Court denied the appellant's motions on April 28, 20(}4 and the sentencing hearing
was helc[ on May 19, 2004. The appellant was Ordered to be confined m the State Pemtentlary

for a period of not less than one (1) year nor more than fifteen (15) years on Count I, for

possession with mtent to deliver cocaine, a schedule IT narcotic contloiled substance and five (5)

years on Count HI for possession of a deadly weapon by a person having been convicted of a

felony, sentences to be served concurrently.”

STATEMENT OF FACTS

On April 24, 2001, Bertha "Peaches” Horton (hereinafter Ms, Horton) flagged down
Fairmont City Police Officer Arlje Ashby (hereinafier Officer Ashby) and informed him there
was a man in her home with a gun and drugs. Ms, Horton told Officer Ashby that fhlS man was
using her bedroom with her permission atthough not to her exclusion, and she now wanted the

man out of her house. Officer Ashby calied Officer Raymond E. Fluharty (hereinafter Officer

See The Grand Jury Charges, j‘ iled June 12, 2001,

See Order Denying Defendant's Omnibus Posf~Trial Motions, entered April 28, 2004, at pg. 2, paragraph 1.
7 See Sentencing Order, entered June 2, 2004, '



Fluharty) to the scene. Ms. Horton asked the officers to Wéit until she had been home for at least
ten (10} minutes béfore responding.®

Subsequent therefo, Sergeant Kelly Moran (hereinafter Sergeant Moran), Officer
Fluharty, Officer Ashby, and Ofﬁcer John Murphy arrived at Ms. Horton's home at 508 Benoni
Avenue in Fairmont, West Virginia. Sergeant Morgan and Officer Fluharty went to fhe front
door while the other two ofﬁc.ers covered the perimeter. As soon as S.e.rgeant Morgan entered
the home, he saw the appellant run up the stairs and turn right into a bedroom The officers
followed.’

Once the officers reached the top of the stairs, they ordered the appellant owt of Ms,

Horton's bedroom,. and he exited and surrendered. Sergeant Moran estimated the appellant was

in Ms. Horton's beleroom for about fifteen (15) to thirty (30) seconds before he exited the room.

Sergeant Moran asked Ms. Horton if the appellant was the man about whom she had spolcén

earlier, and she confirmed he was. She then privately gave the officers permissioﬁ to search the - .
hdme, although she testified she later "played it off" for the be_néﬁt of the appellant by telling the
officers they had no right to search her home, Apparently, the home of Benoni Avenue belongs
to Ms. Horton's mother, who has lived out of state for éeveral years. Sergeant Moran testified he
had known Ms. Horton to live there for at least six (6) to seven (7) years.!?

Sergeant Moran testified he found a small bag of marijuana in plain view in the bedroom
upstairs. However, Ms. Horton recalled one of the officers took the m‘arijua_na out of the
appellant's pocket. Se_rgeant Moran also found a handgun under one of the pillows on the bed,
but he could not locate the cocaine at that point. Ms. Horton then surreptltwusly asked the

appellant, who had been secured downstairs, where he put the cocaine, and she then informed the

See Order Denying Defendant's Omnibus Post-Trial Motions, entered April 28, 2004, at pg. 2, paragraph 1.
1d. at pg. 2, paragraph 2.




officers the appellant had put it in the bed. Sergeant Moran found a bag with ninety (90)
individually mappe& pieces of crack cocaine in between the matiress and box springs of the bed
in Ms. Horton's room. !

Upon transporting the appellant to the police station, Sergeant Moran advised the
appellant of his Mirénda rights. The appellant refused to sign the rights waiver form, but did not
otherwise indicale that he did not want to talk to them or desired to have a lawyer present.
Thereafter, Sergeant Moran left the room and ceased speaking to the appellant Officer Fluharty
proceeded to process the appellant.'? |

Prior to processing, Sergeant Moran informéd Officer Fluharty the appellant refused to
sign the waiver form but did not request an attorney. While fingerprinting the.appellant and
taking mug shots, Officer Fluharty asked the appellant several times to whom the gun l)elonged
if it did not bell)ng to the appellant. After repeated questioning, the appellant told Officer
Fluharty the gﬁn belonged to him, but the drugs did not."?

On June 12, 2001, Frednck Smith (heremafter Appellant) was 1ncl1cted by the
Grand Jury of Marion County, West Virginia,'* one (1) count of "Possessxon with Intent to
Deliver Cocaine, a Schedule TI Narcotic Controlled substance [Count I};" one (1) count of
Possession of Marihuana [Count II];" and one ( lj count of “Posséssion of Deadly Weapon by a

Person having been Convicted of a F elony [Count 3]."*?

10 Id at pg. 3, paragraph 3.
Mg, at pg. 4, paragraph 4.
= . 4. at pg. 4, paragraph 5.
P1d, at pg. 5, paragraph 6,
See The grand Jury Charges, Jiled Tone 12, 2001.
P Id,




On November 6, 2003, the appellant ﬁled his "Motion to Suppress Statements" and
"Motion to Suppress Physical Evidence." The Court heard the motions on November 26, 2003
and December 5, 2003 and demed those motions. !

The trial was conducted on December 4th and 5th of 2003. On December 5, 2003, the

jury, in open court, returned the following verdict regarding Count I "We, the jury, find the
[appellant], Fredrick Smith, guilty of possessioﬁ with intent to déliver cocaine, a schedule I1
narcotic controlled substanée, as charged in the indictment." It was signed "Travis Wycoff,
Foreperson." The j jury returned the following verdict with regard to Count I We the jury, find
the [appellant], Fredrick Smith, not guilty." It wag 51gned "Trav1s Wycoff, foreperson " Fmally,
with regard to Count I11, the j Jury returned the follomng verdict: "We, the jury, find the
[appellant], Fredrick Smith, guilty of possession of a deadly weapon by a person having been
convicted of a felony, as charged." It was signed "Travis Wycoff, foreperson."!”

The appellant filed "Defendant's Omm'bus Post-Trial Motions" on December 19, 2003,

- asserting that the verdict was against the weight of the evidence; specifically, that the
prosccutién failed to produce any evidence to meet the element of possession that is required for
Count I "Possession with Intent to Deliver Cocaine, a Schedule II Narcdtic Controlled
Substance," and Count I11 "Possession Qf Deadly Weapon by a Person having been Convicted of
a Felony,"'8 Additionally the appellant alleged that the Court erred when it admitted the
appellant's statement made to Officer Fluharty, given the fact that the officer continued to
question him after the appellant refused to sign the rights waiver form. F inally, the appellant

asserts the Court erred by admitting physical evidence taken from Ms. Horton's home without g

See Order Denying Defendant's OQmnibus Post Trial Motions, entered April 28,2004, at pg, 2 paragraph 1,
Id at pg. 6, paragraph 9.

" See The Grand Jury Charges, filed June 12, 2001.




valid search warrant or a clear statement from the possessor of the home giving the officer
permission to search, '’

The Court denied the appellant's motions on April 28, 2004 and the sentencing hearing
was held on May 19, 2004. The app.ellant was Ordered to be confined in the State Penitentiary
for a period of not less than one (1) year nor more than fifteen (15) years on Count I, for
possession with intent to deliver cocaine, a schedule 11 narcotic controlled substance and five (5)
years on Count I1I for possession of a deadly weapon by a person having been convicted of a
- felony, sentences to be served concurrently.?’

ARGUMENT
L THE TRIAL COURT ERRED BY NOT EXLCLUDING THE STATMENT MADE

BY THE APPELLANT TO AUTHORITIES AFTER REFUSING TO WAIVE HIS

RIGHT TO HAVE AN ATTORNEY PRESENT FOR ANY QUESTIONOING.

When addressing claims that evidence should not have been admitted because it was

obtained in violation of a defendant's ri ght to counsel and right to remain silent, we

review, de-novo, both questions of law and the circuit court's ultimate conclusion as to
the constitutionality of the law enforcement action that led to the challenged evidence.?!

"It is a well-established rule of appellate review in this state that a trial court has wide
discretion in regard to the admissibility of confession and ordinarily this discretion will not be
disturbed in review."? F urthermore "[a] trial court's decision regarding the voluntariness of a
confession will not be disturbed unless it is plainly wrong or clearly against the weight of the

evidence."®

¥ See Order Denying Defendant's Omnibus Post-Trial Motions, entered April 28, 2004, at pg. 2, paragraph 1.

* See Sentencing Order, enfered Tune 2, 2004,

! See State v. Jones,  W.va. . 607 S.E.2d 498, 501 (2004) (citing State v, Lilly, 194 W.Va. 595, 600, 461
S.E.2d 101, 106 (1995)

% State v. Albright, 200 W.Va. 33, 543 8.E.2d 334 (2000) (citing Syl. pt. 2, State v. Vance, 162 W.Va. 467, 250
S.E.2d 146 (1978). See also State v. Guéhric, 205 W.Va, 326, 518 S.E.2d 83 (1999), '
#1d, at Syl pt. 3. '

ek



- 1232, 51 LEA.2d 424 (1977)

A, Admitting the appeliant's statement to authorities into evidence was plainly
wrong because the statement was not voluntary,

"The State has the burden of proving that the accused.knowingly and intentionally
relinquished or abandoned that right in order to introduce into evidence incriminating statements |
made outside the presende of counse],"*

"In the trial of a criminal case, the State must prove, at least by a preponderance of the
evidence, that a person under custodial interrogation has waived the right to remain silent and the

right to have counsel present,"%

It is not invariably necessary that a person under interrogation make an explicit oral or
written statement of waiver in order that it may be properly concluded as a matter of law
that the person has waived the right to counsel as guaranteed by W, Va, Const. art. TI] §
14 and U.S. Const. amend. VI, or has waived the right to remain silent ag guaranteed by
W.Va, Const. art, III § 5 and U.S. Const. amend. V.26
Rissler,” sets forth the test to determine if the State has proven the waiver issue by a
preponderance of the evidence. "The determination is threefold: were the rights given in proper
form and substance, did the defendant fully understand them, and did he waive them?"2
i. The appellant's rights were not given to him in proper form or
substance because there is no evidence the appeliant fully understood
his rights or how fo exercise those rights. '
The appellant contends that his rights were not given to him in proper form or substance.
To demonstrate his point the appellant points to the exchange between his trial counsel and

Officer Fluharty concerning the acquisition of the appellant's statement he requested be excluded

from evidence:

* Sec State v, Jones,  W.Va. _» 607 S.E.24 498, 502 (2004) (citing Brewer v. Williams, 430 U.S. 387, 97 5.0,

% Syl. Pt. 2, State v. Rissler, 165 W Va. 640, 270 S.E.2d 778 (1980),

%5 1d, at Syl. P, 1. . :
#7165 W.Va 640, 270 S.E2d 778 (1980) : z

% State v, Boxley, 201 W.Va. 292, 496 S.E24d 242 (1997) (citing Syl. Pt. 2, State v, Rissler, 165 W.Va. 640, 270"
S.E.2d 778 (1980), :




Q
A
Q
A
Q
A
Q
A
Q:
A:
Q:
A
Q
A_
Q
A
Q
A
Q

s

Officer Fluharty, you've testified that you personally did not Mirandize Mr.,
Smith; is that correct?

Yes, sir; I did not.

And you were not physically present when he was allegedly Mirandized: is that
correct? :

Yes, sir. : _

And you do know for certain that there was never a signed statement -- signed
Statement indicating that he was in fact Mirandized; is that correct?

1did - you mean, did I see this statement or wag -- :

Was there ever one signed when he acknowledged being Mirandized?

‘Uh, Ican't recall. [ just know thar Detective Moran stated that — [ mean, just

that he had Mirandized him, but he denied to waive, :

So he - he denied - _

He denied to sign the waiver,

And you do know that he denied to sign the — denied to sign the waiver,
correct? ' '

Just from what Detective Moran stated, :

And initially when you had asked him — as your police report says, 'T asked him
who owned the gun several fimes. He initially denied owning it,’ correct?

Yes. ' . o : :
And you continued to ask him again even though he denied signing the Miranda
Waiver? : ‘ ' .

. He didn't request an attorney, so...

But e didn't at any point say, Now I want to speak to you;' is that correct?
Uh, not to me, no. :

He just didn't speciﬁcallgr request an attorney?

No. Not that I know of 2 _

Interestingly, the trial court stated the followir_lg on record, following that exchange:

The Court:  Okay, the issue is the matter of the officer testifying, the prior evidence in

the case is that, as the Cours recollects, the defendant was properly
Mirandized, refused to si gn the Miranda form, but did not ask for counsel.
I'think the police, under those kind of circumstances, can continue to
question him as this officer did.

T have some problem with the fact he actually asked him several times, but
based on what I -~ what is before the Court at this time, I think itis a
voluntary statement, I don't see that there's any violation that the — of the
defendant's rights in thig regard; therefore, I will allow the testimony. And
I'would anticipate revisiting this issue post trial if there is a conviction,
and at that time 'l be in a position to have done more research and make a
proper findings of fact and conclusions of law. So the statement will be
admitted.*

% Trial Transeript pg, 191 L. 19 - Pg- 193 L. 2. (Emphasis Added)
** Trial Transcript pg. 194 L., 14 - Pg. 195 L. 4. (Emphasis Added)

e



Significantly, Sergeant Moran went so far as 10 terminate the interview because the
appellant would not sign the waiver. Sergeant Moran recognized that the appellant was
attempting to exercise his right to remain silent and have an attorney present during questioning,
Refusing to sign a waiver does not mean that the appellant even knew what rights he had or
could waive, it does demonstrate that the appellant was not willing to provide a voluntary
statement to police; therefore, impliedly meaning that he was exercising his rights to remain
silent and have an attorney present for any questioning.

The failure of the appellant to grasp the meaning of his rights at that time and the
significance of any waiver of those rights is demonstrated in the following exchange:

Okay. Do you remember them Iying to get you to sign a Miranda form?

Uh, Kelly Moran did. '

And did you -- ‘ —_—

I'wouldn't sign because he started blaming stuff on me and saying these drugs was
mine and the gun and all this stuff, | kept telling him no. He said to sign it, It's
something like a written something admitting to the crime. T wouldn't sign it. He

never told me it would used -- you could get a attorney or anything, because I wag
to get an attorney, not talk to the police.*! :

&R RO

The testimony of the appeliant demonstrates that he was not Mirandized in proper
substance because he did not even understand the significance of his rights much less how
signing that form my impact those rights,

Based upon the aforementioned, the appellant respectfully requests that this Honorable
Court find that his rights were not given to him in proper form or substance.

2. The appellant did not fully understand his rights because he has only an

eighth (8th) grade education, a learning disability, and his rights were not
explained to him in a manner which the appellant understood.

The appellant did not understand his ri ghts at any point during the investigation of this

matter because they were not properly given or explained to the appellant by the authorities.




To begin with, the appellant has only an eighth (8th) grade education and quit attending
school due to a learning disability, receiving no additional education or training.**> That finding
was cooberated by the appellant's following testimony: -

Uh, Mr. Smith, I'd like to ask do you have a learning disability?

Yes, I do. %

As a matter of fact, have you applied for Social Security for a learning disability?
Yes, sir. _

Did you -- are you getting Social Security?

Yes, sir.

EREQPQ

| Additionally, ag previously noted, the appellant demonstrated no comprehension of his
constitutionallrights, how to invoke those rights, nor the implications of the Waiver of Rights - .
Form. The appellant stated the following concerning this matter:

Okay. Do ybu remember them trying to get you to sign a Miranda form?

Q:

A: Uh, Kelly Moran did.
Q And did you --

A:

I wouldn't sign because he. started blaming stuff on me and saying these drugs was
mine and the gun and all this stuff. | kept telling him no. He said to sign it. It's
something like a written something admitting to the crime. | wouldn't sign it. He

never told me it would used -- you could get a attorney or anything, because T was-

to get an gttomey, not talk to the police.*’

The tria.l.-c.ourt stated that " [t]he defendant in the case at bar understood his rights. In fact,
had been convicted of g felony in the past, which would make him familiar With the crim_inal
justice system."3¢ However, that assumption is not correct based on the information available,
Having a previoﬁs felony does not necessarily dictate that the appellant was {amiliar enough with
the criminal justice system to be inherently knowledgeable about his constitutional rights and the

broper manner to invoke those rights.

3 Tria) Transcript pg. 218 1. 13-23.

32 See State of West Virginia Sixteenth Judicial Circuyit Pre-Sentence Renort, dated February 5, 2004.
* Trial Transcript pg. 230 L. 5-7

z: Trial Transcript pg. 230 L. 14-16

- Trial Transcript pg, 218 1. 13.23. _
3 See Order Denving Defendant's Omnibus Post-Trial Motions, enfered April 28, 2004, at pe. 14,
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There is no evidence on record that demonstrates the appellant was made to fully
understand his constitutional i ght to remain silent in the face of repeated questioning by law
enforcement or the right to have an attorney present during said questioning. Moreover, there is |
nothing on the record in this case thét could lead to the conclusion that the appellant was
informed of his rights and fully understoéd those rights, In fact,. if anything the record is clear
that the appellant wholly lacked the understanding of his constitutional rights and how to invoke | .
them during the line of repeated questioning that is the subject of this appeal,

Based upon the aforementioned, the appellant respectfully request that this Honorable
Court find that the appellant did not filly understand his rights because he holds only an eighth
(ch) grade education, has a learning disability, and hig rights were not explained to him jn a

matmer which he coﬁld'undefstand.

3. The appellant did not waive hig rights and only made the statement after
repeated questioning by the authorities.

This Court has fong since held, in accordance with the United States Supreme Court
decision, that;
Nee a person under interrogation has exercised the right to remain silent gnaranteed by
e

O
the W.Va. Const. Art, TII § 5, and U.S. Const. amend. V, the police must scrupulously

honosz; that privilege. The failure to do so renders subsequent statements inadmissible at
trial.

Furthermore, "[w]e examine such & claim of relinquishment and abandonment under a ‘totality of

the circumstances" approach, "3

*7 State v. Boxley, 201 W.Va, 292,297, 496 5.E.2d 242, 247 (1997) (citing Syl Pt. 3, Rissler. See also Syl. Pt. 1,

State v. Woodson, 181 W.Va. 325,382 S.E.2d 519 (1989); Syl. Pt. 4, State v. Farley, 192 W.Va. 247, 452 S.E.2d 30
(1994),

% See State v. dones,  W.Va. | 607 SE.2d 498, 504 (;2004) {citing State v. Crouch, 178 W.Va, 221, 358
S.E.2d 782 (1987)

11
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The trial court concluded that the appellant waived his rights once he "responded while

Officer Fluharty "asked the defendant during processing if he knew to whom the stolen gun

belonged|,]"*

The prosecution characterized the appellant's "waiver" by stating the following:

In the present case, the defendant was being processed by Officer F Tuharty. In the course
of that processing, the defendant is asked many questions such as his name, social
security number, address, etc. In the course of those [sic] questions, the officers were

questions being asked were to determine the owner for possible return of the property.*

As previously pointed out, Officer Fluharty. did not inform the appellant of his rights, did
not explain the appellant's rights to him, and was fully aware that the appellant had refused to
sign any waiver of his rights. " Furthermore, Officer F luharty acknowledged ﬁia{ the only

information about the appe].lanf being informed of his rights was received from Sergeant

Moran.*

Quite to the contrary of the prosecution's description of this Interrogation as something

incidental to general processing questions, Officer Fluharty stated the following when asked

about his line of questioning:

Q: And initially when you had asked him - as your police report says, T asked him
who owned the gun several times, He initially denied owning it,’ correct?

Yes. _

And you continued to ask him again even though he denied signing the Miranda
Waiver?

He didn't request an attorney, so...

But he didn't at any point say, Now I want to speak to you:' is that correct?
Uh, not to me, no.

P o»

* See Order Denyin efendant's Omnibus Post-Trial Motions, entered April 28, 2004, at pg. 14.

* See State's Response to Defendant's Omnibus Posi-Trial Motions, ai section LB. paragraph 6. (Page 4 although the
Response does

1ot contain page numbers,)

* See Appellant's argument under section A.1. of this brief generally. See also Trial Transcript pg. 191 L. 19 - pg,
193 1..2.

214, (Significant considering that Sergeant Moran terminated his interview of the appellant.)
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Q: He just didn't specifically request an attorney?
A: No. Not that I know of. *

Therefore, as described by Officer Fluharty, an individual must say the magic words "I want an
attorney" before he is determined to have\actually invoked his right to counsel or his right to
remain silent, If Officer Fluharty was merely asking to whom the gun belonged in order for it to
| be retutned as the prosecution asserted, there would have been no need to repeatedly ask the
appellant after he originally reéponded it was not his,

As previously stated, when the appellant refused to sign the waiver offered by Sergeant
Moran, the Sergeant terminated his interview. The fact that Sergeant Moran téhninatéd hi
interview when the appellant refused to sign the waiver demonstrates that he was aware the
appellant did not wish to waive his rights. F urthennore, all information Officer F luharty had
coﬁceming the appellant's waiver of rights came from Sergeant Moran according to his
testimony, * |

Sergeant Moran realized that the appellant was invoking his rights and refused to waive
them when he terminated his interview, Officer Fluharty should have realized the same and
refrained from further interroéation and/or provocation of the appellant. Officer {luharty |
violated the appellant's right to have counsel present and his right to remain silent when he
repeatedly questioned the appellant after he refused to sign the waiver.

Insightfully, once this testi'mony was presented to the trial court, the court ‘made the
following remark on record.

I'have some problem with the fact he actually asked him several times, but

based on what I -- what is hefore the Court at this time, T think it is o

voluntary statement. I don't see that there's any violation that the -- of the

defendant's rights in this regard; therefore, I will allow the testimony. And
[ would anticipate revisiting this issue post trial if there is a conviction,

* Trial Transcript pg. 191 L. 19 - pg. 193 L, 2.
* Trial Transeript pg, 191 L. 19 - pg 1931.2.
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and at that time Il be in a position to have done more research and make a

proper findings of fact and conclusions of law. So the statement will be
admitted,*

The appellant contends that based on the totality of the circumstances, the trial court
erred by finding that the appellant waived his rights" considering the repeated questioning he was
subjected o by Officer F luharty, after he had refused to sign a waiver of his rights.

Wherefore, the appellant respectfully requests that this Honorable Court find that the trial
court was plainly wrong by admitting his statment into evidence because a preponderance of the
evidence did not demonstrate the appellant's rights were given to him in proper. form or
s'ubstance; the appellant fully understand his rights; and the appellant waived those rights as he

. understood them.

B. The appellant's statement to authorities was clearly against the weight of the
evidence. '

After repeated questioning by authorities about the ownership of the firearm recovered
from 508 Beno_ni Avenue, F ainnon_t, the home of Bertha "Peaches" Horton, the appellant
-allegedly told Officer Fluharty that the gun belonged to the appellant but the drugs were not
his. |
To begin with, the officer who extracled that statement from the appellant, Officer

Fluharty, did not even believe that it wag a truthful statement himself

Q: Well, are you attempting to use this statement —- do you believe that he was being
truthful when he gave you this statement?

A About the gun being his but not the drugs?

O Yes.

A: No.

Q. So Z7o'u don't believe the statement that he gave was truthful anyway?
A; No. .

** Trial Transoript pg. 194 L. 14 - pg. 1951, 4,
** Trial Transcript pg. 191 L, 1.8,
*" Trial Transcript pg. 193 L. 23 pg. 194 L. 7.
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Secondly, not a single officer op scene in this instance obseﬁe the appellant in
possession of any ﬁreanﬁ. The evidence demonstrates the firearm was found in M. Horton's
bedroom, in the houge Ms, Horton had lived for severa] years. The only witness who testified
that she saw the appellant with the firearm was Bertha "Peaches" Horton, whom would most
likelf not admit the firearm be.long'ed to her consid_ering the fact that it was stolen and found

under her pillow, in her bedroom, of her home.*®

Based upon the aforementioned, the appellant asserts that his statement to authorities was

clearly against the wegght of the evadence

CONCLUSION

In summary, the appellant assérts that the trial court was }ﬁlain{y wrong in finding that the
appellant's statement was voluntary because the appellént’s rights were not given to him in
| proper form or substance; there is no eﬁ:idence that the appellant Jully understood hil? rights
considering the fact that he has g leaming disability and an eighth (8th) grade' education; and
because the appellant did not waive his rights but only provided the statement at issue after
repeated questmmng by authorities. F urthermore, the appellant asserts that the trial court etred
by admitting the statement to authorities because it was ciear{p against the weight of the

evidence.

PRAYER FOR RELIEF

WHEREFORE, the appellant respectfully request that this Honorable Court find that the
trlal court's decision to admit the appellant's statement 1o authorities was Plainly wrong and was
clearly against the weight of the evidence and set aside his conviction and/or grand him a new

trial and any further and additional relief that this Honorable Court may deem appropriate,

* Trial Transcript Pg 10L. 7, pg 10 L. 23 - pg, 11 L. 3,
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