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Appellee, West Virginia  Health Care Authority (hereinafter "‘Authority"), by

counsel, su.bmits the following-arguments and authorities in response and in opposition

to the _Appellanfs" Brief filed: on April 7, 2005, pursuant to Rule 10(b) of the Rules of -

Appellate Procedure.

I INTRODUCTION

7 The Circuit Court of Raleigh County, West Virginia, Judge Kirkpatrick presiding,
properly affirmed the Office of Judges' (hereinafter “OO'J”) Decision dated May 26,

2004, which in iurn aﬁirméd the Authority's Decision dated October 9, 2003, denying

Family Medical Imaging, LLC (hereinafier “FMI”) a Certificate of Neéd (hereinafter

“CON™) to deveiop a diagnosﬁc center to offer ultrasound services on a referral basis. -

~ The Authori_ty respectfully requests that the West Virginia Supreme Court of Appeals

affirm its Decision dated October.9, 2003, for the following reasons: (1) Appelllants_ :
failed to establish that the diagnostic ultrasound ser\_/ices_Were neededr; (2) Appellants

.fa_iled to establish the financial feasibility of the project; and (3) the test'imony of both

RGH's experts was properly disclosed and admitted into evidence. Accordingly, the

Authority’s decision should be affirmed.

I STATEMENT OF FACTS

A. Overview of the West Vifqinia Health Care Authority and the Certificate

of Need program.



By way of background, the Health Care Cost Review Autho_rity (hereinafter
“HCCRA") was created by the Legislature in 1983 as an autonomous agency within

state government. W.Va. Code § 16-29B-5. ‘The Authority, then known as HCCRA, is

charged with the responsibility for collecting information on heatth care costs,

- developing a system of cost control, and ensuring accessibility to appropriate acute care |

beds. W.Va. Code §§ 16-29B-1, ef seq.

This same legislation expanded the HCCR_A’S responsibilities to include the
administration of two previously enacted cost containment programs: (1) the Certiﬁcate'
| . ot Need Program, which is codified at W.Va. Cdde-§§ 16-2D-1, et sed.; and (2) the
Health Care Financial Disclosure Act, which is codified at W.Va. Code §§ 16-5F-1, ot
seq. In 1997, the Leg'islature enacted a statute renam'i'ng the HCCRA as the West

Virginia Health Care Authority. W.Va. Code § 16-28B-2.

| The Authority's purhose is “fo protect the health and well-being of the citiie_ns of
this .state. b.y guarding -against unreasonable loss of £Conomic resources as well as to
ensure the continuation of appropriate acceés to cost-effective high quality health care
services.” W.Va. Code § 16-29B-1. This statute created a three them,ber board With
power to.adminiéte_r, among otl'ter things, the CON program; The Authority’s Board
ultimately determines whether a CON application shouid be denied or approved based

upon an evaluation of the record.

The Board has been empowered by the Legislature to promulgate legislative

rules and to modify the State Health Plan, which does not go through the Iegistati\)e- rule




making process. W.Va. Code'§ 16-2D-3(b)(5) and § 5 V_In. 2000, the Authority amended
its legislative rule which defines the seryices offered by health professionals, such as
doctors, that are subject to CON review. These éervices directly impact access to
héalthr i:are services and the cOsi_o_f .thQse' services. The Iegislative.rule that s'pecifiés
which health services offered or developed by health proféssiona]s are subject to CON

review is 65 C.S.R. 17.

This rule was approved by the L'egisiature and became effective July 1, 2000. It
defines a diagnostic center, in pertinent part, as:

[a]ny f'acility-'ownéd- or operated' by one or more heéith professionals

licensed, authorized, or organized pursuant.to Chapter 30 of the West

Virginia Code which offers laboratory or imaging services to patients that

are not examined and evaluated in the same manner as any other patient

of the private office practice of licensed health professmna]s regardiess of
the cost associated with the proposal.

Once the Authority determines thai thel proposed action is subject to CON
review, a CON application must: be filed. The application states, in pertinent part, that
an applicant is responsible for identifying its service areai “for the proposed pioject as
defined in the State Health F’I'én. If the identified service area is not defined in the State

Health Plan, provide the rationale for the area proposed.” CON Application, Section E.

¥ Pursuant to W.Va. Code § 16-2D-5, the Authority is charged with “coordinating and developing
the health planning research efforts of the state and for amending and modifying the state
health plan which includes the certificate of need standards.” Under section (1){1)of this code
provision “[wlhen the state agency proposes amendments or modifications to the certificate of
need standards, it shall file with the secretary of state, for publication in the state register, a
notice of proposed action, including the text of all proposed amendments and modifications, and
a date, time, and place for receipt of general public comment.”" Pursuant to Section (1)(2) of this
provision “[a]ll proposed amendments and modifications to the certificate of need standards,
with a record of the public hearing or written statements and documents received pursuant to a
public comment period, shall be presented to the governor. Within thirty days of receiving the
proposed amendments or modifications, the governor shall either approve or disapprove all or
part of the amendments, modifications...”




Applicénts propOSihg ih_e development of a diagﬁostic center must eétablish that
the service is needed and must demohstrate éonsistency Wi’[h. the applicable Stafe
- Health Plan Standards, Which, in this case, afe the Standards for Ambulatory Care
Centéré a'pp'roved by the Governor on _Oc_tober 5, 1992 (hereinaﬁer'referred to as the

“Ambulatory Care Standards’,’).'

The Ambulatory Care Standards set forth the need methodology for ambulatory
care centers, which includes diagnostic centers, and sets forth various cost and quality
standards. With _respect to diagnostic centers, a general need methodology applies and

in order to demonstrate cons‘iétency with the Ambulétory Care Standards an applicant

“shall demonstra‘te; with spe.cificity, that there is an unmet need for the proposed -

ambulatory care services, that the proposed gervic:es will not have a negative impact on

the community by significantly limiting fhe availability and viability of other servicés or
providérs, and that the proposed service is the most cost effective.” Ambu!atory'Care'
Standards, IILA. With respect to a service area, {h'e applicant “shall delineate .the
service area by documénting the_expectéd é'rea around the ambulatory dare facility
frorﬁ which the center is expected to draw patients.” Id. (Emphasis added.) The
Ambdlatory Caré Standérds further state that an applicant “may subrhit testimony or
documentation on the ekpected service area,. based upon national statistics, or upon
projections generally relied upon by a professional engaged in health planning or the

| development of health services.” Id.

Once the service area is delineated, the applicant must take the population of the

service area and multiply it by the use rate to determine the need in the service area. In




order :to determine the améunt of need currently being -met, the number of scans that
can be petformed by a-éingle_ult.rasound sonographer per day is multiplied by the
amount of time the machine can proVide services and this will indicate thé number of
scans per year of one ultrasound machine. | This_ number is then multiplied by.the
| number of providers in -thé area to determihe the amount of services currently being
provided. If the projected _néed is highef than the afnoun't of éervices éurrently capable

of being provided, then an unmet _need,exists.

B. Family Mechgrl' imaging’s application for Certificate of Need to develop

a diagnostic center.

.O'n October 29, 2002, Gary Poling, D.O., entered into a five yeaf lease for a.GE_

LOGIQT_uitrasound' machine. On Decémbe‘r 3, 2002, Dr. Poling filed a request for a
determination of -reviéWability, on behalf of FMI, for the.acquisition of the ultrasound
machine with an estimated capital expenditure of $175,000.00. In this letter, Dr. Poling
nqted-that the ultrasound machine would 'bé_purchased by.a legal-entity (FMI). owned by

both himself and Dr. Lostetter. As indicated in the initial letter, in addition to offering

ultrasound services to their-own patients, which would not be subject to CON review;

both physicians would accept referrals from other 'providers for pétients needing
ultrasound procedures. Since the physicians would be accepting referrals, and thus
rendering ultrasound‘procedures to patients outside their existing office practice, the

prdject is considered a diagnostic center under the law pursuant to 65 C.S.R. 17.

On January 8, 2003, the Authority determined the proposal to be reviewable, as

a diagnostic center, and accepted the request as a letier of intent. On January 8, 2003,




the Authbrity received FMI's application and the appropriate Iappiication fee. In the
: appiication, FMi stated- that the service.area for the diagnostic center was the fbliow.ing
West Virginia counties: Raleigh, Wyoming, McDowell, Fayette, Summers and Nicholas.
FM! stated the rat'ionale fdr. this sérvice aréa és follows: ;'[t]here afe_ many -rural areéé
that do not hav’é Lf'ltrasound services available to them on a local level. We will serve all

surrounding areas as well as the local population.” CON application at p. 24.

Thé population of the six county service area, in 2002, was 214,202.2 Based
upon a use rate of .27 per person, FMI projected that this service area has a need for
57,835 ultrasounds. For the secdnd step of trhe calculation, based ubon a survey of 64
providérs, some of which did not respond to the survey, FMI stated that there are.24
uitrasound providers in thé six county service area. The majority of these providers
appear to be located in Beckley, in c!osé proximity 'fo FMI. In addition, this number was

not broken down on a per county basis anywhere in the application.

For the next step in the calculation, FMI concluded that a single ultrasound

sonographer conducts 6-10 scans .per day. FMI then stated that it would assume,

2 .

Information taken from FMI's CON Application at p. 24.

2002 2003 2004 2005 2006
Raleigh 77,240 76,251 75,261 74271 - 73,566
Wyoming 24, 749 24,270 23,790 23,311 22,920
McDowell 25,752 24,964 24175 23,387 22,763
Fayette 46,649 - 46,183 45,253 45,253 44,872
Summers 13,333 13,500 13,667 13,834 14,027
Nicholas 26,479 26,479 26,451 26,423 26,403

Total 214,202 211,647 209,062 185,499 | 204,551




conservatively, that the average unit operates at 50% 'eapacity or 250 days per year.
When the average scans per day of 6 is multiplied by the average t!me a unlt operates
of 250, thls equals 1500 prOJected scans per year, per machine. When multrplylng this
yearly number by the number of exrstrng machlnes which FMI stated was 24, this
.equals 36,000 scans per year. This number is less than the projected need in the.
service area;. therefore, FMI prOJected an unmet need of 21 835 (57,835 - 36 000)

ultrasounds per year.

In order to project need, FMI made several assumptions which favorably
impacfed its ealcuiation. First, FMI USed the IoWer number of 6 scans per day rather
than 10 scans per day to be conducted by the average sonographer if the hrgher
number of 10 were used in thrs calculat[on rather than 6, no unmet need could be
pro;ected. _For example, the number of scans capable of being performed in the service
area would then be 60,000 (10 x 250 = 2500 x 24 = 60,000), which is greater than the .-
projected need of 57,835. Electing to use 6 scans per day as the multiplier, .rather than
10, a-llc:wed FMI to preject unmet need. Second, FMI assumed that the average

machine would be used only 50% of the time.

On January 9, 2003, the Authority acknowledged receipt of the application. On
that same date, Raleigh General Hospital ("hereinaf'ter ‘RGH") requested affected par’ry
status.- On January 15, 2003, a letter of support from. Anthony McFarlane, M.D., was
received by the Authority. On January 23, 2003, the Authority requested additional

information from FMI and received FMI's response on January 30, 2003. On January




31, 2003, the application was deemed compl'ete and the Notice of Review was issued

-on February 3, 2003.

On March 7, 2003, RGH requested an administrative hearing in this matter

Shortty thereafter FIVII demanded that a speedy hear;ng take p[ace in order to resolve ,

this issue. FMI had purchased the equipment prior to filing its application and it Wanted

resolution of this matter as soon as poséible since payments for the machine were du-e_i

In an attempt to accommodate FMI the Authority scheduled the hearing on the matter_ -

to take place expedrtiously and the Notlce of Preheanng Conference and Admmrstrattve
Hearing was issued on IVtarch 19 2003 On March 28, 2003, correspondence was

recelved from Attorney Thomas G. Casto noting his appearance as counsel for RGH.

The Time Frame Order was issued on March 31, 2003. On that same date, a
Notice of Rescheduled Administrative Hearing and. Cancellation -of Prehearing

'Con_ference was issued. Both parties agreed to the' tight time frame. The parties

~ engaged in discovery and on March 31, 2003, the Authority received a 'certificate of

servi'ce for the request for production of documents and inte.rrogatories filed on behalf of
RGH. On April 2, 2003, FMI filed its interrogatories and requests for production of
documents. In addition, FMI requested a subpoena duces tecum for Karen Bowl-ing and

Mike Baker on April 3, 2003. On April 10, 2003, RGH filed its response to FMi's

interrogatories ‘and request for production of documents. On Apr'il 11, 2003, th_er

~ Authority received RGH's witness list and on that same date, FMI filed_its discovery

responses.




On April 13, 2003, FMI filed a motion to exclude evidence and testimony. This
motion stetes, _in_its entirety,. as fetlows:
. The applicant moves to exclude all evidence and any testi.mony
- arising from said evidence not produced or disclosed by Raleigh General
Hospital in response to [sic] discovery request. - Raleigh General Hospital
did not identify, disclose or produce any documents or evidence other than
a list of ultrasound exams and charges. | refer to a letter from the Health
Care Authority titled “Notice of Rescheduled Administrative Hearing and
Cancellation of Prehearlng Conference the fourth paragraph says:

' The parties are d|rected to prowde the Authonty and to-exchange
with all affected parties a list of withesses and a summary of direct
testimony that will be offered at the hearing, as well as copies of all
documents that will be offered into evidence on or before April 11, 2003,
FAILURE TO PROVIDE these items will result in the refusal to admit the
proposed evidence unless good cause for the failure can -be
demonstrated.”

Introduction of eny other form of evidence or testimony‘. based

~ thereon would be prejudicial to FMI because they were not timely
dlsclosed

On that same date, the Authority sche.duled a telephonic conference to c:_on.sider"
the motion. The motion did not raise any specific dlscovery lrregulant:es and IlkeWIse'
dld not indicate that RGH falled to comply with the prehearing notice. This motion was
denied, but to the extent that RGH attempted to submit any new documents into
evidence after this point, the objection was sustained and in fact one-document offered
by Lawrence Pack, one of RGH’s experts, was excluded from evidenc_e_pursuant o

FMI's motion.

On April 15, 2003, the Authoﬁty received a letter of opposition to the project from
the West Virginia Hospital Association. On this same date, RGH filed a motion to

compel and the Authority received RGH's follow up to discovery responses. This motion

10




was denied as belng untlmely because the consideration of such motion one day prior

to the admlnlstratlve hearmg would cause unnecessary delay

An administrative hearing was h_eld on'ApriI. 16, 2003. At that time, FMI rested on
'its appiication and did .n.ot preSent a case. ,Shortiy after the conclusion of the hearing,
the court reporter informed t.he _Autnority of a transcription prob_lern. -Apparently,
' 'interfere_nce, in the form of static, wes simultaneousl_y recorded on the tapes' of .the
hearin’g.- The tapes were filtered and the transcript was prepared. However, certain
testimony was lost. The Authority 'placed the issue before the parties and allowed either
of the parties to request a new hearing. It was anticipated- that a new hearing would
take approximateiy'the same amoUnt..cf time as the first 'nearing,- one _wcrk day. On
May 21, 2003, FMI and RGH indicated that they did not want a new hearing: Thereafte’r,-'-

the Authority received post hearing briefs frc'm both of the parties.

-C. The Authorltv denled Family Medical Imaqmgs Certificate of Need

because the six county service area was not reasonable

in order to be approved for a CON an applicant must establish that the service is
needed and consuatent with the State Health Plan. W.Va. § 16-2D- -9(b). These two
flnd;ngs are independent of one another; that is, both must be met and the absence of

one of those _criteria requires the Board to deny the application. Princeton Community

- Hospital v, State Health Planning and Development Agency, 174 W.Va. 558, 564, 328

S.E.2d 164, 170 (1985). On October 9, 2003, the Authority issued a decision on FMi's
application for a CON to operate a diagnostic center and accept referrals for ultrasound

services. The Authority’s Decision denied FMI's application to operate as a diagnostic

11




cehter; however, the Decision does hot prevent FM! from providing. ultrasound services
to patients of either Dr. Poling or Dr. 'Lostettef’s practice. Based upon the Authority’s
decision, FMI can not accept referrals from other physicians to treat individuals who are

not patients of either Dr. Poling or Dr. 'Lostette_r.

As the basis for its Decision, the Authority stated that the “service area set forth-
in the application is not reasonable.” Decision at p. 18. FM! simply failed to present
any evidence in its appliéation or develop any evidence during the hearing to establish
how or why it expected to draw patients from counties'.s_u'ch as McDowell and Nicholas
Counties. In fact, the -application,,standing alone, did not state any justification for the
service area whatsoever. Based-upon a review of the hearing transcript,' FMI's service
area ‘appeared even more unreasonable requiring the Authority to make the following
finding:
The service area in ihe application includes the fdlloWing-six West
Virginia counties: Raleigh, Wyoming, McDowell, Fayette, Summers and
Nicholas. No justification for this large service area is set forth in the
application. At the hearing, Dr. Poling testified that he only serves two
families from -McDowell County...However;. the entire population of
McDowell County was included in the applicant's need methodology.
Likewise Dr. Poling testified that he serves “several’ families from

Nicholas County, however the entire population of Nicholas County was
included for purposes of unmet need.

. STANDARD OF REVIEW

The standard of review applicable in this app'eai is set forth in W.Va. Code § 16-
2D-10, which provides that the ‘“reviewing agency” shall review appeals from the
Authority in accordance with the provisions governing the judicial review of contested

~ administrative cases in W.Va. Code § 29A-5-4.,

12




Thus, the review of the A_ljthority’s Decisions “at both the administrative level and
circuit level, is to be conductéd in accordance with W.Va. Code § 29A-5-4." Princeton

Community Hospital, 174 W.Va. at 562, 328 S.E.2d at 168 (1986). See also, West

Virginia Health Care Cost Review Authority v. Boone Memorial Hospital, 196 W.Va.

326, 334, 472 S.E.2d 411, 419 (1996). .Specifically,- in‘F’rince’ton Communitv Hospital

this Court found that the statute grants only “limited review capacity.” 174 W.Va. at 562 '

328 S.E.2d at 169. The extent of such limited review is set forth in W.Va. Code § 29A-

5-4(9).

The Court must evaluate the Authority's Decisions based upon the record of the
Authority’s proceedings to determine whether -there is evidence to support the
Authority’s Decision and the Court shall evaluate ‘the decision upon the Authority’s

findings of fact, “regardless of whether the [Courf] would have reached a different

-conclusion on the same set of facts.” Ruby v. Insurance Commission, 197 W.-V'a. 27, 32,
475 S.E.2d 27, 32 (1996). The Court rﬁay hot re-weigh the evidence, but may only
inquire _in_to the existence of substantial evidence .t'o support the Authority’s priof
determination. Only if the evidence ddes not, in any reasonable way, support.the_ ,
findings of fact or if the 'findings of fa_ct-do not support the conclusions of law, may the

reviewing agency find the decision to be clearly erroneous and subject to reversal.

Boone, 4_7_2 S.E.2d at 420; Appalachian Power Company v. State Tax Department, 195

W.Va. 573, 466 S.E.2d 424 (W.Va. 1995).

In Princeton Community Hospital, this Court held that the Authority’s

determination of matters within its area of expertise is entitled to substantial weight. id.,

13




328 S.E.2d at 171. Further, the Court, restating prior authority, held that the review

function “must be performed with conscientious awareness of its limited nature,..the_

court must give due deference to the [Authority's] ability to rely on its own developed

: e)'_(pert'ise.-. Cld.

The task of the Court is to determine whether the Authority’s Decieions arerbased
| on a consi’derat_ioh of _the' re!evén_t faetors an-d"whe_ther there ‘has. been a clear errer'_qf.
| judgment. Boone, 472 S.E.2d at 420. Absent a ehewing of prejudice fo the eabsfantia!
rights of fhe’ appellant 'the Court has no aufhority uﬁder WVa'-Code § 29-A-5-4(g) to

reverse the demsmn dated October 9, 2003. Smith v. Bechtold 190 W. Va. 315, 319,

438 S.E.2d 347, 351 (1993)

IV.  ARGUMENT

- A. The Appellants failed to demonstrate that the project was needed and

the Authority acted within its discretion in _evaluatinq the reasohabl_eness of

Family Medical Imaging’s service area.

The Authority has been charged by the Legislature ‘with oversight of the CON
program. W.Va, Code § 16-2D-5. In addition -the Autho-r'ity' has power to premuigate
Iegls[atlve rules and to develop and amend the State Health Plan. Id. Thus, the

-Authonty has been recognized by the Legislature as an agency with expertlse in the
area of the CON laws, reguiations and the State Health Pian. ThIS Court has pre\nousiy

held that the Authority’s determination of matters within ts area of expertise is entitled to

substantial weight. Princeton Community Hospital, 328 S.E.2d at 171. In addition, this

14
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Court has held that “[a]n agency’'s interpréta’tion of a statutory brovision or regutatioh
that it is .charged with administering is entitléd to a high degree of deference.” BL@,
472 S.E.2d at 420. In rendering its decision, the Authofity reviewed the matter
-purs.uan_t to the Am_bulatory Care Standards, réferenced abc.)ve,'and determined- thaf
~ FMI failed to submit sufficient evidence establishing thét its project was needed_and that

it was not consistent with the language of the Ambulatory Care Standards.

The burden to estab[ish a justifiable service 'areé clearly résts on FMIL. See, CON
Applicatibn at Section E: Ambulatory Care Standards, I‘I.A. The Aut-horjty, which has
been charged by the Legis[a.ture.with dversight of .the CON prcigrém, is within its
discretion to tést the reasonabl_enéss of the information submitted. The Authority
determined that FMI did not meet its burden under the Ambuiafbry Care Sta_hda.rds to |
justify its Irarg-e service areé and that this overstated seryit;e area skewéd, in its févo'r, all
of.its_need cali_:ulations. The Authofity acted well within its discretion in making this
determination since part of its essential core function is to evaluate and render

decisions on CON applications.

" FM!.cc.anten'ds that the Auth.ority ignored fhé service area definition set forth in the
Ambulatory Care Standards and rather held it to a 25/10 service area. It further argues
that the 25/10 service area that the Authority used in this case Wa_é not properly
promﬁlgated and is, in fact, contrafy fo the more general, plain Iaﬁguage of the
Ambulétory Care Standards. This argument fundamentally mi_scharécterizés the

Authority's actions.
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. fhe Authority did not create a new-stan_dard .or poiioy to evaluate this ceee, rather
“the Authority evatuated FMI's applicetion under the 'language_ of the Ambulatory Care
Standards, which vvere. promulgeted in 1992 as FMl'conoedes which provide that an
applrcant must “demonstrate, with specn‘rcrty, that there is an unmet need” and must do
this by “documenting the area around the ambuiatory care facility from whrch the center

is ex_peoted_to draw patients.” Amb_ulatory Care Standards; 1l.A.

Contrary to FMIs assertlons this Ianguage does not grve FMI unfettered
discretion to select any service area that it wants; othenrvlse every applicant would
submrt the entire state as its service area. Rather an applicant must document the
area from which - it expects to draw patients. The Authority found that it was not
| | reasonable for FMI to expect to draw patrents from such a Iarge serwce area when
other prowders for the same services currently exrst and FMI has ho on-going

relationship with either the potential patient or the referring physician.

FMI attemptsto mischaracterize the Authority’s discretion to critically evaluate
- applications, under thelanguage _cited above, ‘as somehow altering the legal standardr
that it must meet in order to he approved for a CON. However this is simply not the
case. The Authorlty is entitted and, in fact, must crltlcally evaluate CON app[rcataons in
order to determme |f they merit approval. If the Court were to accept FMI S argument rt
would deprive the Authorrty of discretion to crltlcally evaluate CON applications and
eviscerate- the Authority’s.Iegislatively conferred .p_owers. Essentially, adopting FMI's
argument wouid allow applicants to project need without restriction in all cases before.

the Authority where no specific service area is defined. The Authority could only rubber
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stamp such applications and not delve any deeper or perform any anaiy31s This was
clearly not the intent of the Legisiature when it empowered the Authorlty fo administer
the CON program and it was likewise not the intent of the Authority to allow unmet need

to be manipulated under the Ambulatory Care Standards, as FM! did in this case. |

It is essentiai_ that the Authority has diecreti.on to criticallly__ evaluate applioations or
the entire mission_of the 'Authority is in jeopardy. The Authority was created, in.pari:, to
| 'help restrain the costs of health care. This is accompli-sh'e_d, in part, by not alioWing the
dupilcatlon of services in a service area. If the Authority were deprived of the ability to
critically evaluate appilcatlons 1t Would become a rubber stamp approving anythlng that
is filed. Thls would result in skyrocketing health care costs and wOuId_not_ benefit the

health ca_re consumers that 'th_e Authority is charged with protecting.

The_indportance of recc'>gnizing the Authority's discretion to critically evaiuate
applications is highlighted by a review.of the facts of this case. FMI set forth_a. 5ix
county eervice area. The on!yjuetification for this large service area, in the application,
was the assertion that “there are many rural areas that do not have ultrasound- services
avaiiable to them on a local level and it [FMI] will serve all Surrounding areas as well as

the local _popuiation.” This service area is not reasonable for several reasons.

First, in_evaluating the service area, the Authority considers the type of eervice'-
being offered. Here, Fi\/ii is proposing .offering diagnostic imaging services to not only
~its own patients, but also to treat patients on a referral basis.. This distinction is
important because when accepting referrals, a physician will be_pro’viding services to

patients not currently being treated by his or her office practice. In this case, FMI 'did

17




not demonstrate why patients, who are currently not being treated by either practtce,
and in some cases are actualrly located closer to existing providers,_'wouid seek out its
services for treatment. in addition, there-is simply no evidence, of. record, indicating that
| physicians in Nicholas, Summers and Wyoming Counties will send their patients to FMI
to receive treatment Indeed, FM! had the opportunity to submtt letters from phySICIans
in these areas mdtca’ung their support of this pro;ect and it failed to do so. Addltionally,
" the financial mformatlon submltted indicates that no advertlsmg Wlll take place This
wouid make it even more difficult for physn:lans and their respective patients in
Nicholas, Summers and Wyomlng Count;es to even be aware that FMI is offering

ultrasound services.

Second, it is clear from a review of the he_aring_testimony, that the existing office
practic_ea"of Dr. Poling and Dr. Lostetter treat a statistically insignificant number of
patients from N’icholas and Summers Counties fo .reasonabiy include these counties in
~ the service area. For exa_mpl.e,'rin the hearing, Dr. Poling testified that he only served
-“tWo_'_famiIies" from McDowell County and “several families” from Nicholas.Ceunty.
Heariné Tranecript at'p. 19. In 2002, the population ef McDowell County__was 25,752
and the population of Nicholas County was 26,479. Therefore, it ts unreasonab'le for the
.appticant to, assume that the entire population .of these counties will travet in some
cases great distances, and forgo treatment by closer existing providers - to receive

treatment from F MI

However, despite the fact that FMI had no reasonable basis to expect to draw

patients from these counties, it included these counties and their populations in its
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service area. |t is'simply not reasonable io expect to draw patients from these counties, -
- when the existing practice has so little presence in the area. The residents of these‘
counties would need to travel to Beckley and presumably pass existing providers to

recelve treatment from FMI.

Thrrd the service area proposed by Flvll is three times larger than that of RGH |
an acute care hosprtal Thls fact, alone demonstrates the unreasonableness of the
proposed SiX county service area. RGH oﬁers more servrces than FMl and thus-would
reasonably have a larger, not smaller service area than FMI. ln maklng this
'comparlson the Authonty is not holding FMI to a 25/10 service' area as has been
'repeatedly contended by | FMl but rather is pomtlng out the glanng deficiencies in FM!'s

proposed service area.

After reviewing the appllcatlon and the hearing testlmony, the Authorlty found no
reasonable justification for such a Iarge service area. Therefore lt turned to an
exam!natlon of type of service being proposed to determine if the proposed service.is '_
consrdered specralrzed care which generally necessitates a larger service area.
Typicaily, specraltzed care services such as open heart 'surgery, angloplasty and long _
term acute care, are consrdered specrallzed servrces because these servrces are
available at a limited number of locations throughout the state. Smce these servrces:ar-_e
only offered at a limited number of Iocations; patients are forced to travel great

distances to receive treatment and this increases the size of the service area.

In the instant case, the ultrasound “services cannot be considered Specialized.

These services are currently aVailable-.by at least 24 other provlders in the service area
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alone, unlike open heart which is onty offered by six providers in the state. Therefore,
there is no reason for people_to travel to receive these services. Accordingly, FMI's

service area couid not be justified based upon the type of the services being offered.

Contrary to the Appellants’ assertion that there is no case law to support the
Authority’s service area analysis, the Authority has previously considered this issue. In

Raleigh General Hospital v. West Virginia Health Care Cost Review Authority, Civil App.

No. 97-AP-09-B, affirming, Raleigh General - Hospital, App. Docket # -95-HC-14,

affirming, Raleiqh General Hospital. CON File # 92-1-3872-H (denying a CON to -

| develop open heert surgery services and holdi.ng thet the appli_cant,' RGH, failed to
provide a_reasonabie_justiﬁ'oation for the inclusion of a secondary service area when a _-

statistioally insigniﬁoant number of patients from the secohdary service area utilized the_
| current cardiac catheterization services offered t.)y“the applicant), the Tenth Judicial
Circuit affirmed the Authority’s Decision to disaliow RGI—t’s use of a- secondary stUdy
area. The CII‘CU[t Court stated that use of RGH's ex:stlng cardiac catheterlzatlon
services by “patients in the proposed secondary service area is mmgmftcant and
HCCRA'’s [now known as_the Authority] conclusion that this is a valid indicator of the

probable use of the proposed open heart unit is sound.” _

In both the above referenced case and in the instant case, the Authority
- conducted the same analysis of the facts. In the Raleigh case, the aoplicant tried to
justify using a larger service area than set forth in the State Health Plan. in evaluating
this secondary service area, the Authority considered the number of patients currently

using the applicant’s cardiac services from the secondary service area and determined

20




that use in the 'secondafy service area of existing cérdiac catheterizétion services
currently offered by the ap.plicant was so in_significant, that inclusion of the additional
counties was notrreason.ab'le or justi‘fia.ble. Thus, since patients from the secondary
* service area were not currently utilizing the applicant’s servicé, it is unreasonable to |

assume that approval of the project will change this treatment patfern.

tn th'e ins.t.ant case; the A_ut_hority' evai_uated the evidence and, like the Raleigh
. case,'determined that Dr. Poling_and Df. Lostetter are treating_é statistically. insignificant
number _df. patients in McDowell and Nicholas Counties to justify the.inclusion of these
counties in F.:Ml"s service area. At this point, it is important to note, that the applic.ation
submitted by FMI is much weaker than that previously cons.i'de'red in the Bgigi_c;_h case.
E i_h the presént case, FMI féiled .t'o _submit' ahy data whatsoeﬁer indicating the n_umber of :
patients currently serVéd by its family practice in any-c’ounty'in fhe probosed service
area, inCEuding McDoweII and Nicholas Counties. In fabt, FMI objected in discovery to

the production of such information as irrelevant.

Finéily, once FMI's proposed service area was determined to be overstated, the
need methoddlogy was. likewise flawed. and overstated, as were the financial
projections. Since FM] could not esté‘b[ish needr or consistencyr with the Sta.te Health
_Plén, no further analysis of the case needed to take place._ It is, However, important to
note that there Wére other flaws in thé application which nﬁéy, ifr considered, have

warranted denial of the CON.

For example, FMI made severa'l_assumptions, in its application, which allowed it

" to project an unmet need in the service area. ‘It assumed both that the lesser number of
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ultrasound scans would be. performed per da‘y-and that the existing ultrasound
machines wéuld be o'perated at 50% of its actual ca_pacity on an annual basié. These.
assumptio'ns are contrary to information con.tained in FMI's own aph!icétion which
indicates that the pop-UIation of the servic'erarea is older, as compared to national
b_enchmérks, and thus would reasonably use more diagnostic. procedures than the
average popu'iation. !f.m(')re diagnostic procedures Weré required, then it is reésonable |
{0 assume thatGQUipment'would .be used more than half the time an'd.tha_t more than 6

scans per day would be performed.

Additidnally, FMI failed to provide for the. provision- of indigent care. The
Aut_hority- ié required to -consider' this fact in evaluatin:g a CON applicatibn pursuant to
- W.Va. Co‘d_e 8§ 16—2D-6(22)(C). Further, the Aufho_rity ié _redﬁired to consider the impact

that this project will have on existing providers. W.Va. Code § 16-2D-6(6). The fact that
FIV[I- failed to eétabiish that it would treat the indigent also impacts existing providers.
| RGH argued throughbdt .this process that.the proposed project would have a negative
impact on its facility. For exampl.e, if FMI treats only paying clients then those persons |
With_out the means to pay for services will either not receive treatment at all or receive
treatment for free 'or ata reduéed cost at RGH. This project has fhe potentiél to bhange'
the péyor mix at the hospital by draining paying patients and, thus,-poses the pbtential
to both increase fhe costs of services at RGH and to force RGH to discontinue sérvice_s
.that it pfovidés at é loss to offset fof_the indigent éare provided. However, since FMI
failed the in_ifia! step of justifying its service area, a consideration of these factors was

unnecessary.
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B. Family Medical 'imagi_ng’s assertion that the Authority failed to consider

and 'eval_uate the need for the proposed service, based upon the undisputed

service area and_available equipment, is fundamentally flawed since such a

calculation cannot be accurately performed.

'Essentia'lly, FMI argues that the Authority should have taken the_two disputed.
countiés,l Ntbholas and McDowelI;_éut of the Caiculations and performed the anal_ysi._s.
based upon a four county service area. First, thé Authority is without pdwer to reform a
.duly submitted applicaﬁon and substitute_a a new-.need methodology for the applicant.
Seé, W.Va. Code 16-2D-9(c). Rather, the Authority simply approves or denies the
application as submitted. Second, even if the Authority elected to _do'.so,'the.re i_s
nsufficient informatio_h in fhe 'application to aliow it to determine how many ultraspun’d'
m'a-chines' are located in.this reduced_service area. -Forre.xé.mple, FMI stated that_ there
' aré 24 ultrasound machines located in the proposed six county service aréa, but-does
nof_ break this number down by Ibcatibn. CON Applicatibn, p. 25. Therefore, it is .'
impossible fof the. Authority to determine how many. Ofthese.machines are located in
the reduced four county service_ area. This is a fundamental step in the need
methodology calculation and .since FMI failed to address the location of the existing
'providérs, it is impossible to conduct this calculation accurately. Acco'rdi_ngly, after the
size of the service area Is reduced, there is inadequate informétio.n to support approvat

of the application.

FMI then argues that although its ap'p[ication did not contain sufficient information

to subtract out the existing providers in Nicholas and Summers Counties, there was
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testimony from RGH's expert, Ms. Kinnéberg; regarding the ntlmber of prc.)viders.'irt the
red_u'ced service atea. This is an interesting, but inconsistent, argument since it is FMI's
position, on appeal, thather testimony should be stricken in its en_tiréty. Apparently, ttais
Varg.ument is only in place when the testimony is adverse to the applicant and not when
the 'téstimony is cbnsiderred to be favorable. In any event, the Autht)rity is_without_ power
| tt) approve only part of a-CO'N appligation. FIVIt_fil_ed an application seeking a CON tor
t)rovide services in a six cou'nty service ar'eé, énd: not a four coutity setvice_aréé. The
Authority only has power to 'apbrove or d_ény applications, as submitted, and cannot
retrbactively rrtodify a party’s applircation to. conform with testimony to make a. project

- approvable, Itis én all or nothing proposition.

At this point in the énaiysis and without cortsidering the testimony of either e)tpert
oftered by RGH, FMI has failed to meet its burden to eétablish ah unmet need. |is
service area is oo large and this will skew, in its favor, all of the need ca.lculations_ and
all- of the financial feasibility célculations contaiﬁed in the appticatioh. The ap_piicatictn

on its fac_e fails to establish an unmet need. Since an unmet néed cannot be

established, according to this Court’s decision 'in Princeton_ Community Hospital, ther

CON should be denied and an analysis of other factorsli_s unnecessary.

Solely for the'pur'poses of rebutting the additiOnaI arguments made by FMI, a
further analysis justitying why the Authority’s Decision should be ,affirm.ed is set forth

below.
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C. Family Medical imaging failed to establish financial fegSibiIitv.

‘With réspect to financial feasibility, FMI failed to demonstrate that the project was
financially feasible. This is established by a simple review of the applicatioln. First,
- FMI's financial .feasibiiity pi‘o;'ectionsr are ineXorany tied to it.s flawed need methodology
and service area For this reason; utilization in the form of expected revenue is grossiy
overstated in the financial pro formas This fact alone demonstrates that the financial
| IprO}echons are fundamentally flawed and unreliable. [n addition, from reviewing the
app_lica'tion, it is apparent that a number of exben_ses were omitted from consideration
by FML. For example, it failed _to consider bad debt, contractual write offs and the
provision.of' indigent care in its financial projections. Sinee the'.revenues were grossly
overstated and the expenses were un.derstated,_ the financial projections are inherently
unreliable and, as such, financial feasibility was not establisned.  In conclusion, once
_. ‘the A_utherity determined that the need. methodology was overstated and flawed, it was
_ not_ possibl_e for financial feasibility o be established since'the two are inextricably

intertwined.

D. The testimony of both Raleigh General Hospital’s experts was propetrly

disclosed and admitted into evidence.

In its petition for appeal, FMI essentially argues that based upon the general and
vague motion to exciude evidence that it filed, the entire testimony of RGH's experts,
Raymona Kinneberg and Lawrence Pack, should be excluded. However, “[e]vidence is

not rendered inadmissible merely because a party ‘contends (with or without

justification) that it is inadmissible.” F. Cleckiey, Handbook on Evidence for West
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Virginia_t awyers, § 1-7(0)(1) (4" ed. 2000). Rather, ‘ltlhe specific reasons for its
inadmissibility must be stated.” |d. at p. 1-89. M overlooks the fact that it never
spec.ificaliy asked, in its general motion, for the expert testimony to be excluded from
the administrative hearirrg; and that while it appears to have Iodged gen'eral objections
to the individuals being recegnized Vas'experts, it did not, at the outset of either expert's
testimony, object to the experts testifyinpj at the hearing See, Hearing TranScript at pp.
168, 194, 1 95. ltis well settled law that “[g]eneral objectlons are not favored under thej

West Vlrgrma or Federal Rules of Evrdence Id. crtrng Hanshaw v. .Hanshaw, 180

 WwVa. 478, 480, 377 S.E.2d 470, 472 (1988); See W.Va.R.Evid. 103(a)(1). The
' mandate for specificity imposes upon the objecting party the obirgatlon to object with a
| reasonable degree of precision, which adequately apprrses the trial court of the true
basis of the objection and clearly state[s] the specrfrc ground now asserted on appeal ”
Id at p. 1-91. In addition, “to preserve an issue for appellate review, a party must
articulate it with such sufficient.distinc.tiveness.to alert the circuit court.tothe' nature of

the claimed defect.” Id. at p. 1-92 citing State ex rel. Cooper v. Caperton 196 W .Va.

208, 216, 4708E2d 162 170 (1995)

In its general rrtotion, FMI requested that “all evidence and any testimony arising
~ from sard evidence not produced or disclosed by Raleigh General Hosprtal in response
to [a] drscovery request” be excluded. The motion, cited in its entirety in the Authorrtys
statement of facis, did not assert that RGH failed to properly respond to any drscovery
requests, nor did it indicate that RGH's expert testimony should be excluded for any
reason. Since FMI's motion did not raise any issues regar_ding the adequacy of RGH’s

| discovery responses or RGH’'s prehearing filing, the Authority den-i.ed, in part, the
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motion. Evidence shoU[d- not be excluded just because a party requests it, rather the

requesting party must articulate a basis or reason to exclude such evidence. The

Authority did hold that to the extent that RGH attempted to introduce documents that

were not previously disclosed, this motion was granted and, in fact, one document was

excluded from the hearing because it was not included in RGH's preheéring filing and

was not otherwise part of the record?.

Now, in its brief, FMI argues that the reason that this generél motion to e_xt:l.ude_

was filed was because RGH improperly responded to discovery. This érgument ignores

the tact that FMI never articulated this in.support of its motion_.' Had FMI made such ari

argument in its motion, it would have called the hearing examiner's attention to this

-issue and given RGH the abi!ity to respond to such an assertion. FMI tries to excuse
this neglect by-blamihg'the Authority for the tight time frames in the case. However, it
' Was FMI, not the Authority, t_hat de_manded the tight time frames, and n'eithe'r,'party

objected to going forward under the time frame established. Simply put, FMI'is_ trying to

have this Court resolve an evidentiary issue on appeal that it never raised in its motion.

below. In addition, if FMI truly believed that the Authority had improperly admitted

~evidence over its objection, logic indicates that FMI would have accepted the .

% Lawrence Pack, RGH’s financial expert, attempted to introduce a document that was not part

of the record and that was not previously disclosed to FMI. FMI apparently believed that it
requested the information. RGH asserted that the work product doctrine protected the

information from disclosure and FMI argued against the doctrine. Mr. Pack testified that he did . -

not need this piece of evidence to serve as the basis for any of his opinions and he further
indicated that he did not need this document o answer any questions about his impressions on
this case.. See, Hearing Transcript at p. 177. This document was excluded from the hearing
and no testimony was based upon this document even when FMI attempted to later question
the expert on the contents of the excluded document. See, Hearing Transcript at p. 186.
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~ opportunity to have a new hearing that was offered to both of the parties as a result of a

transcription problem.

F.er purt)oses of rebutting FMI’_s- argument, RGH complied \rvith the Authority’s.
prehearihg req'uireme_hts and properly disclosed a 'su‘mmary of the substance of the
expert opinions and it aleo complied with West Virg'inia Rules of Civil Procedure. ‘lt is

‘necessary to point out that FMI  could have deposed both of RGH s experts
_. Additionally, to the extent that FMI belleved that RGH did not property respond to its
drscovery requests, the proper remedy for a drecovery violation is a motion to compel,

which FMI never filed.

With respect to the prehearrng ﬂhng, the Authorrtys Notice of Prehearing

_ Conference and Adm:mstra’tlve Heartng provrded as foliows:

The purpose of the prehearing conference is. to designate parties to the
hearing, to designate the issues for the hearing, resolve any procedural
matters, receive any motions, establish the order of proceedings, receive
a listing of the witnesses and a summary of the direct testimony that will
be offered at the hearing, receive a listing of evidence to be offered and
copies ‘of ‘any documents to be offered such as reports or analysis
prepared by expert witnesses including any financial reports or any other
procedurel matters. Exhibit 13. (Emphasis added.)

In the Notice of Rescheduied Administrative Hearing and Cancellation of
Prehearing Conference, the Authority noted as follows:

The parties are directed to provide to the Authority and to exchange with
all affected parties a list of witnesses and a summary of direct testimony
that will be offered at the hearing as well as all documents that will be
offered into evidence on or before April 11, 2003. FAILURE TO PROVIDE
these items will result in a refusal to admit the proposed evidence uniess

~good cause for the failure can be demonstrated. Exhibit 16. (Emphasis
added.)
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In the instant casé RGH, in its prehearing filing submitted on April 11 2003,
dlsclosed that Raymona Kmneberg and Lawrence Pack were expected to testify at a
hearmg in this matter The filing further set forth the followmg detal_led mformat:on:

“‘Raymona Kinneberg of Bill J. Crouch and Asseciates, Inc., an expert in certificate of

need matters and health care plan'ning,'may testify and offer opinions regard'i.ng the.'

need and accessrblhty of the population to be served, the project’s consistency WIth the

-State Heatth Plan and all other aspects of the appllcatlon In addition, RGH’s filing

|nd|cates that “Lawrence A. Pack, of Pack, Hawley, Lambert and Burdette may testify

and offer opinions regarding ﬁnanmal.ussues project fmancmg and other aspects of the

application.” A review of the heanng transcnpt will support flnd:ngs that Ms. Kmneberg |

and Mr Pack testlfled in conformlty with this de5|gnat|on

'FMI did not make an objection—to' RGH’s prehearing ﬁ[ing-,_ which is réferénced

above. Moi‘eovér, according to the piaih language of both hearing notices issued in this

case, the parties were directed only to submit a summary of direct testimony that will

be offered at the hearing. - In this case, counsel for RGH subm-itted a summary of each

of the expert witness’ expected testimony.

Lastly, FMI makes the m-isguidett assert'ion that the testimony of Lawrence Pack
was stricken and then relied upon by the Authority in making its decision. A correct and
accurate reading of the transcript confirms that only a document that Mr.. F’aék sought to
introducé was excluded from the record, not his entire testimony. Further, the Authority
did_ not rely on this document to render its decision. In fact, the testimony of both

experts was not needed fo render a decision in this case, since FMI failed to justify its
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~ overly large serVicé area in its application. At the administrative hearing, FMI did not
put on any evidence, but rather rested on its application. Thus, it failed to introduce any

additional evidence to rehabilitéte it_s appiication.

Therefore, the Authority properly ruled.upon th.e.évidehtiary objection and RGH’s
expert testimony was :properly admitted. However, for the sake of argumént, even if a’il_
referénces in the Authority’s Décision to.the opi_nibn_- and the testimony of the experts is
stricken from the Decision, it should still be affirmed since FMI failed, in its application,

to j‘ustify approval of this project.

V. CONGCLUSION

- For the reasons presented, the Authorlty respectfully requests that the Court
affirm the Ralelgh County Circuit Court Decasmn dated May 26, 2004 which affirmed the

Authority’s Decision dated October 9, 2003.
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