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| I. NATURE OF PROCEEDING AND RULING IN LOWER TRIBUNAL

This appeal arises out of a Certificate of Need (“CON™) appliCation filed on
behalf of Family Medical Imaging, LLC (“FMI”) with the West Virginia Heaith Care Authority'
(“the Authoﬁty’ "} for the acquisition of an ultrasound machine at its. ofﬂées in Beckley, R_alcigﬁ
County, West Virginia. This application was considered by the Authority at an administrative
hcaring conducted on Af)ril' 16, 2003. The hearing was attended by repre_sentaﬁves ofboth FMI
and Raleigh General Hospital (_.“RGH”).. The Authority issued its Decision denying fhe CON
application on October 9, .2003.1 | |

| FMI appealed the denial of its application to the Ofﬁﬁe' of Judges, the state |
agency designated to consider administrative ai)peals from the CON program pﬁrsuant to
W. Va, Code § 16-2D-10(a)§ Initially, the Office of Judges dismissed the appeal on fec]mical _
grounds, but the appeal was later reinstated i)y the April 14, 2004, Order of the Circuit Court
of Raleigh County. Thereafter, the Office of Judges considered the administrative appeal of
FMI on the merits, and rendered a Decision affirming the Authori:ty’s denial of the application
- on May.26, 2004. |
FMI, aiong with its owners, Gary L Poling, D.O. and Scott.C. Lostetter, D.O.,
then appealed the matter to thé Circuit Court of Raleigh County. The casé was orally argued
to the Court, Judge H.L. Kirkbatrick I presiding, oﬁ Aungust 17,2004, After deliberations, the_

Circuit Court of Raleigh County issued an Order dated September 1, 2004, affirming the prior

! Among other things, a CON application can only be approved if the service proposed therein is found

(i) to be needed, and (ii) except in emergency circumstances that pose a threat to public health, consistent
with the State Health Plan. See, W. Va. Code § 16-2D-9(b); Princeton Community Hospital v. SHPDA, 174
W. Va. 558, 328 S.E.2d 164 (1985). i : ' '



Décisions of both the Authority and the Office of Judges. The Appellahts"Petition for Appeal

to this Court followed, .

II. STATEMENT OF INTEREST OF WVHA

The West Virginia Hospital-AésOciation (“WVHA?”) submits this Briefin support
of the Decision of t}le _Authority, as affirmed by both the Ofﬁcé of Judges and the Circuit -
Couﬁ of Raleigh County. : The WVHA exists as a statewide, not-for-profit organization
representing the interests of approximately 73 acute care and specialty hospitals and health

_systems, The WVHA Sponsors NUMErous é,dvoéacy, educatidn, information, and technical
assistance programs designed to build a strong.and healthy West Virginia. Through these
- efforts, and through the efforts of its members, the WVHA strives to Be a catalyst for positive
change in the delivery of health services to all West Virginians.

The WVHA monitors legal developments that may .have. an impact upon its
members, and where necessary, beqomes involved as an qmicus curiae in proceedings of
significant ilnport. The instant appeal is suc;h aproceeding. The WVHA is keenly interested
in ensuring that West Virginia’s CON program is enforced in a manner thaf establishes a level

“playing field” for all participants in the health care system, including the WVHA’s members.



One component of that le_vél “playing field” is how the State Health Plan
delineates an appropriate service area for a CON fcl'pplication.2 The methods and standards
coﬁtained in the State Health Plan for delineating a sefvice area for any given service must be
fair and equitable for both the hospital providers of that service, and for all other providers of
the same or sinﬁlar services. That is not to say thaf those methods and standards.must be
identical. However, the mefhods and sta_ndards eﬁployed by the Authority should ndt offer
undue advantage to one clqs.s of competifors over énother.

The issue of competitive | balance is an important one to the WVHA’S
membership. Hospitals.aré an essential cog in the health care safety net serving our citizenry.
"fhe vast majority of West Virginia hospita1§ operate emergency rooms to dare' for the sick. and
the injured 24 hours per day, 365 days per year. F ederz_il law geherally requires hospitals with
emergéncy departments to medically screen each and every pérson who presents for treatment |
to an emergency room, and to offer stabilizing treatment and services to all regardless of their

ability to pay.’ Unfortunately, emergency rooms are used by the poor as a medical resource

2The State Health Plan is a document approved by the Governor after preparation by the former
Statewide Health Coordinating Council, or after amendment by the former Health Care Planning Council or
the current Authority. W. Va. Code § 16-2D-2(ee). Since 1996, full responsibility for amending the State -
" Health Plan has been vested in the Authority. W. Va. Code § 16-2D-5(b). The State Health Plan contains
numerous standards thata CON applicant must address inits application. Itis commonly required under the
State Health Plan for an applicant to identify an appropriate service area in which the need for the proposed
service can be assessed. It is undisputed that the provisions of the State Health Plan applicable to the
Appellants’ application are the Ambulatory Care Center Standards, approved by the Governor on October 5,

1992. o ' _

3These obligations are imposed upon hospitals by the Federal Emergency Treatment and Active
Labor Act codified at 42 U.S.C. § 1395dd. : : ' '



for more than just true medical emergencies, and this usage contributes to the hundréds of.
millions of doltars of uncompensated care provided annually by West Virginia hospitals.’
Whaf does this have to do with the issue of competitive balance, you ask? Stated
simply, hospitals by their very nature must offer a wide array of services. Some of those
services .are profitable, and some are not. The number of unproﬁtable hospital services tends
to increase when those services are unnecessanly duplicated within the commumty by other
providers who do not have to endure the scrutiny of a fair and equitable CON program. The
adverse impact of such a prohferahon of se_:rv1ces upon hqsplta,ls is exacerbated by the fact that
-these other providers do not bear the cost of a 24-hours per day, 365-days per year operating
paradigm, and are under no legal obligatioh 'fo serve the poor and the indigent. In the end, the
safety net of services offered by hospitals can be undermined when the competitive balance

is tilted in favor of one class of providers over another.

1. ASSIGNMENT OF ERRORS

The WVHA’s interest as an amicus curiae in this matter is focused primarily
upon the service area standard set forth in the State Health Plan’s Ambulatory Care Center
Standards. Accordingly, the WVHA will address oniy the first two (2) of the three (3)

assignments of error alleged by the Appellants. Stated properly, they are:

42004 Annual Report to the Legislature, West Virginia Health Care Authority (January 11, 2005).



(1)  Whether the Authority applied the service area standard in a manner that
was arbitrary, capricious, an abuse of discretion, or otherwise contrary to law; and |

(2)  Whether the Authority’s determination that FMI’s service area is 100
large was clearly wrong in view of the reliable_, probative, and substantial evidence onthe whole

record. |
IV. DISCUSSION

‘Because this case involves an administrative appeal, the applicable standard of -
review requires some discussion.

A.  Standard of Review

The standard of review foran administrative appeai taken under the CON pfo gram
is set forth at W. Va. Code § 29A—5-4. See, W. Va. Code § 16-2D-10; St. Mary’s Hospital v, |
S_HIQ_A, 178 W. Va, 792, 364 S.E.2d805(1987). W.Va.Code §.29A—5-4 provides inrelev%;nt
part the following: |

(g)  The court may affirm the order or decision of the agency
or remand the case for further proceedings. It shall reverse, vacate or
modify the order or decision of the agency if the substantial rights of the
petitioner or petitioners have been prejudiced because the administrative
findings, inferences, conclusions, decision or order are:

(1) Inviolation of constitutional or statutory provisions; or

(2)  In excess of the statutory authority or jurisdiction of the
agency; or : '

"~ (3) - Made upon lawful procedures; or
(4)  Affected by other error of law; or
_ (5) Clearly wrong in view of the reliable, probative and
substantial evidence on the whole record; or



(6)  Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

W. Va. Code § 29A-5-4(g_).

While this Court has held that it will review an administrative aﬁpeal under W.
Va. Code § 29A-5-4(g) de novo, 1t has also repeatedly held that this review is limited to a
determination of whether the agency’s decision was based on a consideration of relevant
fac_tors, and whether the’r¢ has been a clear error of judgment. HCCRA v. Boong Memorial

Hospital, 196 W. Va. 326,472 S.E.2d 411 (1996); Princeton Community Hospital v. SHPDA,

supra. In discussing the deference to be accorded to a predecessor agency of the Authority-

under the CON program,’ it was observed that a determination of matters withjn that agency’s

area of expertise is entitled to substantial welght Princeton Commumgg Hospital v. SHPDA

p ra, at p. 171. Citing the case of Ethyl Comoratlon v. EPA, 541 F. 241 (D. C Cir. 1979),

cert. denied, 426 U.S. 941, 96 S.Ct. 2663, 49 L.Ed.2d 394 (1976), this Court further stated:

But that function must be performed with conscientious awareness of its
limited nature. The enforced education into the intricacies of the
problem before the agency is not designed to enable the court to become
a superagency that can supplant the agency’s expert decision-maker. To.
the contrary, the court must give due deference to the agency’s ability to
rely on its own developed expertise. The immersion in the evidence is
designed solely to enable to the court to determine whether the agency
decision was rational and based on consideration of the relevant factors.

Supra, atp. 171.

>The CON program was formerly administered by the State Health Planning and Development
Agency (“SHPDA)until 1983, In 1983, the Authority was empowered with overseemg the CON program.
See, W. Va. Code § 16-29B-11,



Similarly, the “arbitrary and capricious” standard under W. Va. Code § 29A-5-
4(g) has been held to be deferential to an administrative agency. Hence, an agency’s actions

are presunied to be valid as long as they are supported by arational basis. Stewartv. W. Va. Bd.

of Exmrs, for Registei‘ed Professional Nurses, 197 W. Va. 386,475 S.E.2d 478 (1996); In re:
Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)
More recently, this Court has noted that an administrative agency’s mterpretat:ion

of a statute or legislative rule is entltled to deference only if the intent of a statute or

legislative rule is not clear. HCCRA v. Boone Memorial Hospital, supra, citing Chevron

U.S.A.. Inc. v. Natural Resources Defense Couﬁcil; Inc., 467 U.S. 837, 104 S.Ct. 2778,
81 L.Ed.2d 694 (1984). Wheh an agency’s decision is based upon a mistake_n impressio'n of
the legal principles involved, the aforementioned deferential standards have diminished
application. HoWeyer,_as disc_usSed hereihbelow, the service area sténdard at issue in the FMI
applicetion does not rise to the level of a statute or legiSlative rule;

Finally, it is clear under W. Va. Code § 29A—5-4(g) that evidentiary findings
made at a contested administraﬁve hearing should not be reversed by a reviewing court unless
they are clearly wrong. Stewart v, W, Va, Bd. of Exmrs. for Registered Professional Nurses,
supra. The “clearly wrong” standard of review under W. Va. Code § 29A-5-4(g) has also been
| held to be a deferential one which presumes that an administrative agency’s actions are to be

upheld as long as they are supported by substantial evidence. Stewart v. W.Va. Bd. of Exmrs.

for Registered Professmnal Nurses, supra; g@Ier-Halloran v. Paige, 193 W. Va. 687

458 S.E. 2d 780 (1995) A reviewing court is not free to substitute its own evaluation of the

-



administrative agency’s factual findings under this standard of review, regérdle_ss of whether
it Wduld have reached a different conclusion upon the same set of facts. Rather, where there
a.fe two (2) permissible views of tﬁe evidence, the agency’s findings of faét must be upheld.
Frank’s Shoe Store v. W, Va. Human Rights Comm., 179 W Va. 53,365 S;E.Zd 251 (1986),
citing, Anderson v. City of Bessemer City, 470 U.S.-564,_ 105 8. Ct. 1504, 84 L Ed. 2d 518
(1985). | |
B. Merits of the Service Area Standard
Before discussing the actual merits of the service area sta.nc.lardr.as applied to the

Appellants, it ié important for this Court to undérstand that Dr. Péliﬁg and Dr. Lofstetter are
ﬁot prohibited by the CON laws from purchaéing an ultrasound machine and making its services

available to their own patients. The Appellants are in fact performing u_ltrasoﬁnd_ procedures

upon their own patients as this appeal is being decided. They are. abie to do so because the

private office practiée of medicine is statutoﬁly exempted from coverage u_ndér the CON

program pursuant 1-:0'W. Va. Code § 16-2D-4(a)(1), so long as that priyat’e office praqtice does

not aqquire “major medical equipment” or propose to 'off‘er one or more health. services
specified as subject to CON review puréuant to législative rules adopted by the Authority. The

ultrasound machine in question does not constitute “major medical equipment” under the CON

law since its cost did not exceed $2,000,000. See, W. Va. Code § 1'6—2D-2(s_).6

SThe cost of the .ultrasound machine was stated to be $174,000.

8




However, in the legislative rules promulgated by the Authority at W. Va. CSR. .

§ 65-17-1, et seq., some nine (9) different services are defined as subjéct to CON review, even

when offered by a private office practice and regardless of the cost associated with their
offering. One of these reviewable services is a “diagnostic center,” which is defined in
relevant part as follows:
2.1.c. Any facility owned or operated by one or more health
- professionals licensed, authorized, or organized pursuant to Chapter 30
of the West Virginia Code which offers laboratory or imaging services
to patients that are not examined and evaluated in the same manner as any
other patient of the private office practice of licensed health
professionals, regardless of the cost associated with the proposal; or
W. Va.C.S.R. § 65-17-2.1.c. The Authority determined that Dr. Poling’s and Dr. LofStetter’s
intent to accept referrals from other physicians for patients needing ultrasound serv'ices'
| broﬁght them within the scope of a diagnostic center under the above-quoted langunage, thereby
triggering the CON application and review process. See, Authority Decision at p. 7. The

Appellants have not challenged this determination on appeal.

Hospitals ate not immune from a similar level of scrutiny under the CON laws

for ultrasound services. Because ultrasound machines generally cost less than $2,000,000,

a hospital can acquiré one for use within its own faéilities-upon hbspital patients without
triggering CON review as. an item of “major medical equipment.” Sié, W. Va. Code § 16-2D-
3(5)(9); 8§ 16-2D-2(s). However, if a hospital seeks to establish a free-standing ambulatory
health care facilify to provide ultrasound procedures for patients to be referred by area

physicians, that hospital (like the physicians in the instant appeal) must file a CON application




and undergo review by the Authority. A hospital’ s developmenf .of such an ambulatory health
| care faéility is made .reviewa.tble by W Va. Code § 16-2D-3(b)(1), even when the cost of such
a facility does not exceed $2,000,000. | |

‘Tt is clear from the foregoing that both the Legislature and the Authority have
attempted to achieve a competitive balance, or as described hgreinabove, alevel *playing field”
between competitors in how the CON laws are applied to the safne or similar services. It is
that balance which the Appellants seek to disrupt in this appeal.

1. TheAuthority Did Not Apply the Service Area Standard in a Manner That

Was Arbitrary, Capricious, an Abuse of Discretion, or Otherwise
Contrary to Law.

The State Health Plan Ambulatory Care Ceﬁter Standards (hereinafter the “SHP
Standards”) define five (5) different categories of ambulatory care centers - é community-
| base& primary care centér, an urgent caré center,_ar.l'ambulatory surgery center, an outpatient |
behavioral health facility, aﬁd a diagnostic cénter. S_g_g_, SHP Standards at Article I, Section B.
As stated above, it is undisputed that _the. Appellants propose the development of a diagnostic
center. Since Article 11 of the SHP Standards contain no facility-specific standards applicable
to diagnostic ceﬁters, it is likewise undisputed that the General Standards contained at Article
II of the SHP Standards apply to the FMI application. -
Article II, Seéﬁon A of the SHP Standards generally require an applicant to
delineate a service area for its project, and then to estimate the extent to which thé demand or
need for the proposed service is being met by existing providérs within that service area. In

delineating a service area, the General Standards instruct an applicalit to do the following:

10




The applicant shall delineate the service area by documenting the
expected areas around the ambulatory care facility from which the center
is expected to draw patients. The applicant may submit testimony or
documentation on the expected service area, based upon national data or
statistics, or upon projections generally relied upon by professionals
engaged in health planning or the development of health services.

See, SHP Standards at Article II, Section A. This language quite clearly contemplates that an
applicant must justify by affirmative proof its proposed service area. The provision makes
specific reference to the presentation of either testimony and/or written documentation that
is based upon national data or statistics, or upon projections generally relied upon by
professionals engaged in health planning or the development of health services. In other
words, a proposed service area must have some quantitative, statistical basis, and cannot be
based upon mere anecdotal evidence or supposition.

This was in fact how the Authority interpreted and applied the service area
standards to the FMI application. The Authority’s original Decision contained the following
analysis:

With regard to the need calculation, the Authority finds that the
service area set forth in the application is not reasonable. The service

area in the application includes the following six West Virginia counties:

Raleigh, Wyoming, McDowell, Fayetie, Summers, and Nicholas. No

justification for this large service area is set forth in the application. At

the hearing, Dr. Poling testified that he only serves two families from

McDowell County. (Tr. p. 19.) However, the entire population of

McDowell County was included in the applicant’s need methodology.

Likewise, Dr, Poling testified that he serves “several families from

Nicholas County, however, the entire population of Nicholas County was
included for purposes of determining an unmet need.

1



See, Authority’s Decision atp. 18. Cleaﬂy, the Authority interpreted the service area standard -

as one which required justification through proof beyond the type of anecdotal testimony
offered by FMI. This interpretation of the service area standard was affirmed by both the

Decision of the Office of J_udges7 and the Order of the Circuit Court of Raleigh County®.

The Appellants take issue with the Authority’s interpretation and construction

of the service area standard. They argue that the need methodology set forth in Article II of

the SHP Standards is a general one and not a specific one, and that:

"The Office of Judges stated: -

An applicant is not free to create a service arca as expansive as necessary
to satisfy the requirements of unmet need but must have areasonable basis
for considering counties as a part of the expected area to be served. To
conclude otherwise would defy all logic. While the Standards do not

~ explicitly define a service area for a diagnostic service, the process for
determining how the service area is to be established is found in the
Standards. An applicant- must delineate, through testimony or
documentation, the expected areas around the ambulatory care facility from
which this center is expected to draw patients. Although correspondence
from other healthcare providers was submitted by FMI to show supportfor -
the project itself, no evidence was presented to the Authority to explain the
logic of the proposed service area. '

See, Office of Judge’s Decision at p. 8.

8Thé Circuit Court of Raleigh County held:

.. .the Court observes that there can be no brightline rule to specifically
describe an appropriate service area for a diagnostic center, but concedes
that the HCA should be allowed some leeway to interpret and apply the
State Health Plan. As Judge Hill points out, while the Standards do not
explicitly define a service area for a diagnostic center, the process of
determining how the service area is to be established may readily be found
therein. Anapplicantmustdelineate, through testimony or documentation,
the expected areas from which the diagnostic center will draw its patients.

See, Circuit Court of Raleigh County Order at p. 6.

12



. there is only one expression of how a service (sic) is to be
determmed the area from which the applicant expects to draw patients.

See Appellant S Bnef atp. 15, Appeliants further argue that the Authority 1ncorrect1y held

that:

. FMI was required to submit testimony and/or documentation to
show FMI would serve a significant percentage of the proposed service
area’s population. Both ALJ Hill and Judge Kirkpatrick used the term
must in describing FMI’s obligation to justify its proposed service area.
This was the wrong standard.

See, Appellant’s Brief at p. 18. According to the Appellants, a mere statement of expectation

on behalf of FMI was- all that was legally required.

Such a construction or interpretation of the service area standard cannot be
condoned by this Court. First and foremost, it directly conflicts with the plain language
contained in Article IT of the SHP Standards cited hereinabove, namely, that:

The applicant-shall delineate the service area by documenting the

expected areas around the ambulatory care facility from which the center

is expected to draw patients. (Emphasis added.)

See, SHP Standards at Article 1, Section A. This language expressly requires the applicant to

document its expectations. The service area standard then includes provisions describing the

nature and extent of documentation that will normally be expected from the applicant. The fact

that a specific mathematical formula or calculation is not contained in the Article I General

- Standards cannot retionally be viewed as absolving the applicant from its burden of proof on

the service area issue.

13



A rejection of the Applicant’s j)roposed construction of the service area standard
is very important fr_oru a policy stau'dpoint to the WVHA. If applicants are permitted_to'
esrabl_-ish diagnostic centers uvithout having _any:meaningful burden of proof with respect to
their proposed service areas, then a proliferation of centers offering u wide array of outpatient'
testing and procedures throughout the state would soon follow That prohferatron would lead

toan unnecessary duplication of such servrces, and would undermine the financial v1ab111ty of
those services within the hospital setting. In short, the CON “playing field” would be titled
unfairly, and the ability of hospitals to offer such services 24-hours per day, 365-days per year
would be jeopardized.

There are other convincing policy reasons to support the Authoﬁty’s
interpretation of the service. areu standard for diaguostic centers. Currently, West Virginia is

| not ekperiencing any significant growth in populaﬁon. A proliferation of diagnostic centers
statewide would only spread the same volume of patients across.more facilities. While the
Appellants expressed a sincere desiro to serve all patients regardless of tﬁeir ability to pay,'
“not all providers who could potentially beneﬁt .fro'm a decision favoring the Appellants will

necessarily adhere to the same policy. If more diagnostic centers are approved, and at least

*The services that could potentially be provided in a diagnostic center include laboratory, radiography,
ultrasound, general physical examinations, drug testing, nuclear medicine, imaging (e.g. CT scannings), and
other procedures that may be reasonably performed in an outpatient setting. See, SHP Standards at Article
I, Section B, Paragraph 2(c). '

Despite this testimony, the application’s financial projections did not demonstrate the impact of
indigent care upon net income for the proposed center. This and other failings identified by the Authority led
to the conclusion that the applicant failed to prove financial feasibility. See, Authority’s Decision at pp. 19-20.

14



some of them begin skimming the most well—_insured patients into their own centers, the ability
of West Virginia'hospitals fo ﬁnancially support the full range of safety net services (e.g.,
traﬁma care, neonatal care, care for the uninsured) needed within our communities would be
further impaired.

The Authorify’s interpretation of the service area standard is consistent with the
plain language of the SHP Standards, not to méntién common sehse. A requirement tﬁat an
applicant must document its service area with afﬁlmative proof is not arbitrary, capricious,
irrdtional, or an abuse of discretion as alleged by the Appellants. To the contrar&,-it cohfoﬁns |

: with one of the most fundaniental notions of Ameﬁcan ju‘ﬁsprudence - that a party must prove
its claims. The fact that an administrative agency- like the Authority is entitled toa degfée of
defgren_ce in mattéfs within its area of expertise (like an api)fopriat@ service .area) further
supporfs the validity of its interpretation of the service area standard. This was in fact the
holding in Dep’t. of Communi‘gg Health v. Gwinnett Hospital System, Inc., 586 S.E.Zd 762 (Ga. :
20.03), in which the Georgia Court of Appeals held that the state agency is expert in this very
complex field, and that its determination as to a prbper service area is entitled to deference.

The Appellants atgue that the SHP Standards constitute legislative rules, and that
by virtue of their clear intention, no deference is due the Authority’s interpretatibn of the

service area standard. See, Appellants’ Brief at pp. 13-15. This argument is incorrect forat

least a couple of reasons. First, the Authority’s interpretation of the service area standard was
consistent with its plain language and clear intention. Hence, the issue of whether the

Authority is due any deference upon appeal is Superﬂuous.
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Second, the SHP Standards do not constitute a legislative rule'' as contended by

the Appeﬂants. This is because the SHP Standards were not pfomulgated by the Authority
pursuant to Chapter 29A of the W. Va. Code, nbr were they -promulgated by specific
authorization of the Legislature, all as required by W. Va. Code § 29A—1.-2(d). Rather, the
Legislature has by statute historically placed the authorshjp of that documept into the hands
of a successiqn of state agencies, iﬁcluding most recently the Authority, with a specific and

unique set of procedures for notit:e, comment, and gubernatorial approval.”> See, W. Va. Code

11 A Jegislative rule is defined as follows:

(d) “Legislative rule” means everyrule, as defined in subsection (i) of
' this section, proposed or promulgated by an agency pursuant to this
chapter. Legislative rule includes every rule which, when
promulgated after or pursuant to authorization of the legislature, has
(1) the force of law, or (2) supplies a basis for the imposition of -
civil or criminal Iiability, or (3) grants or denies a specific benefit.
Every rule which, when effective, is determinative on any issue
affecting private rights, privileges, orinterests is a legislative rule.
Unless lawfully promulgated as an emergency rule, a legislative
rule is only a proposal by the agency and has no legal force or
effectuntil promulgated by specific authorization of the legislature.
Except where otherwise specifically provided in this code,
Jegislative rule does not include (A) findings or determinations of
fact made ot reported by an agency, including any such findings
and determinations as are required to be made by any agency asa
condition precedent to proposal of a rule to the legislature; (B)

- declaratory rulings issued by an agency pursuant to the provisions
of section one [§ 29A-4-1], article four of this chapter; (C) orders,
as defined in subdivision () of this section; or (D) executive orders
or proclamations by the governor issued solely in the exercise of
executive power, inchiding execntive orders issned in the event of
a public disaster or emergency.

12This Court has never squarely addressed the degree of deference that is due the Authority in its
interpretation of the SHP Standards. While this Courtneed not reach this issue in the instant appeal in order
to affirm the Authority’s interpretation of the plain language found in the service area standard, it is at least

(continued...)
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§ 16-2D-5 .. This legislatively-mandated procedure foradopting and amending the State Healtli
Plan is outside the scope of _the rulemaking procedures found in Chapter 29.
Finally, the Appellants allege that the Authority acted improperly in holding them
to the same service area standard applicable to hospitals. This standard, known as the 25/10
acute care study area," is not a part of the General Standards contamed in Article II of the SHP
Standards and could not have been applied to FMI without first amending those Standards
according to the Appellants. See, Appellants Brief at pp. 8-11. The WVHA agrees that it .
would have been improper for the Anthority to impose the 2_'5-10 acute care study area upon
the Appellants, while_ not allowing them to adopt some other rnethod of proof under Article IL.
- The SHP Standards in Article II do not reference or incorporate the 25/10 acute care study
| area. The WVHA believes that the language contained therein is general enough to possibly o
allow use by an appllcant of this particular methodology, but it certamly does not mandate it.
An apphcant is free to devise another means of delineating a service area for 1ts diagnostic

center, as long as it offers appropriate documentation.

(...continued) '
instructive to note that this Court appeared to apply a limited and deferential standard of review to the
SHPDA’s construction of the State Health Plan in Princeton v. Commumgg Health v. SHPDA, supra at pp.
171-174,

BFor acute care beds and services, the study area is the county of proposal and any adjacent county
mgmﬁcantly impacted. A significantly impacted county is defined as. (i) a county wherein at least 25% of
the residents rely on or will rely on the acute care services in the county of proposal; or (ii) a county which
generates or will generate at least 10% of the patient load in the county of proposal. Princeton Commumty

Hospital v. SHPDA, supra at p. 172.
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Contrary to the assertions of thc Appellant, it was not thé holding of the
Authority or the Office of Judges or the Circuit Court of Raleigh County that FMI had to rely
upon the 25/10 aéute care study area in its application. Their rulings were all baéed upon the
lack of documentation offered by FMI to justify any service area. The service aréa standard
applicable to FMI, albeit general required at least some clocumentatlon or proof The
Authority merely used the 25/10 acute care study area as an example of a pI'OjeCtlon that is
generally relied upon by professionals engaged in health planning orthe deveiopment ofhealth
services. The fact that the 25/ 10 acute care study area for Raleigh County is much smaller than
FMP’s proposed six (6) county service area only reinforced the agency’s conclusion that the
FMI’s service area lacked factual support. |

It is not the position of the WVHA that the 25/10 acute éa:re study area should
be applied to all applicants seeking to develop diagnostic centers undef the SHP Standards.
Nor is it the position of the WVHA thét.a ﬂdn_—hospital applicant can never ju.stify a study area
_ that is larger than one defined by the 25/10 acute care study area. It may in fact be possible
that, given the right .cifcumstances and proper proof, an applicant for a diagnostic cenfer could
document. a proposed service area that exceeds the 25/10 acute care study area for the same
county of proposal. Rather, it is the WVHA’s position that a étandard based solely upon
expectation or anecdotal evidence is not a standard at all. Evena g'enéral service area standard
requires some threshol(i of proof from an ai)plicant. Oﬂ1erwise, .the CQN program fa}ls out

of balance, and its primary purpose is subverted. The WVHA respectfully submits that if we

18



~ are to have a CON program in West Virginia, it must be one that is administered with some
modicum of substance for all applicants proposing the same or similar services.
2. The Authority’s Determination That FMI’s Service Area is Too Large

Was Not Clearly Wrong in View of the Reliable, Probative, and
Substantial Evidence on the Whole Record.

It has already been established that FMI stated its expectation to serve a large,
si.x.(6) county service area in its CON application. The size of a service area can be crucial,
because it ultimately affects the determination of uﬁmet_ need by impacting both the total
| p'o_pulat_ion' to be served, and the levellof existing sewices. It gené_rally behooves an appl;lcant
to include as many “undérserved” counties as possible in order to boost the level of unmet
need for its proj ect However this desire by an apphcant must be tempered with the need for
| ratlonal health plamnng If there is no reasonable reahstlc expectation that a substantial
numbe_r of persons will be served by an applicant in any given county, then an applicant should
not be permitted to include it as part of its service ére_a. A “gerrymandered” service area will
~ only lead to an unnecessary duplication of services. |

* After stating its expectation to serve six (6) counties, FMI .did nothing to
document the reasonableness of that expectation. No statistical breakdown of the residences
of either Dr. Poling’s or Dr. Lofstetter’s patients was offered. In fact, the Appellants refused
to provide this data in response to discovery requests from Raleigh General Hospital. See,
"Exhibit 23. Upon cross-examination at the administrative hearing, Dr. Poling tesﬁﬁed that he

currently serves two (2) families from McDowell County, and “several” from Nicholas
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County. See, Exhibit 31 atp. 19. However, itis clear from Dr. Poling’s testimony that th_e vast
majority of hlS patlents res1de in Raleigh and Fayette Counties:

Q. = How many of those patients are from Raleigh County‘?

A. A ton.

Q.  The overwhelming majority of your pzitients are 1o'ca1
patients? '

A. ell I consider Raleigh County and Fayette County would
be the two biggest areas.

See, Exhibit.31 at pp. 19-20. This type of anecdotal testimony is-hardly substantial evidence
of a six (6) county service area. |

- The applicant did file letters of support from six (6) different physicians.
Howeyver, five (5) .of those maintain practices in Beckley; and the sixth maintains apraCtice in
Kanawha County, which is outside the proposed service area. See, Exhibits 7 and 23. Beyond
this, the applicant offered no documentation of its proposed service area. _Speéiﬁcally, the
record is devoid of ahy regional or national data showing how far patients can be expected to
migrate for ultrasound Sefvices. It likewise lacks any proj ections or statistics that can
| generally be relied upon by health planning professionals. The Authority readily recognized
this factual inéufﬁciency in its Decision. The only logical conclusion to be drawn is that the
Authority’s finding in this regard was not cléarly wrong in view of the reliablé, probative, and

substantial evidence on the whole record.
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V. REQUESTED RELIEF

Based upon the foregoing discussioh, ihe WVHA requests that this Honorable
Court affirm the Decisions of the Authority and the Office of Judges, as well as the Order of

the Circuit Court of Raleigh County,

Respectfully submitted this 9" day of May, 2005.

WEST VIRGINJIA HOSPITAL ASSOCIATION

By Counsel

1i- o Aﬂ*:j - -
MAS (State Bar ID No. 3733)
LY PLLC '
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-Post Office Box 553

Charleston, WV 25322

Phone: (304)340-1319
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