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IN THE WEST VIRGINIA SUPREME COURT OF APPEALS
IN RE: THE MARRIAGE OF B
- MARTHA CAROL STATON,

Petitioner/Appellant

vs o DOCKET NO: 32562

STEVEN EDWARD STATON,
Respondent/Appellee

BRIEF OF THE APPELLEE STEVEN EDWARD STATON

COMES NOW the. Appellee, Steven Edwérd Staton, by Counsel Caﬂ W. Roop pursuant to
the Rules of Appellate Procedure for the State of West Virginia and files this Brief gf the Appellee
with tﬁis Honorable Court. In support of his response to the ﬁppeal filed herein, the Appellee states

“as follows: | |
L FACTUAL AND PROCEDURAL HISTORY
1: | The Appellee, Steven Edward Staton was hired. by the Ciﬁy of Beckley Pélice
Department on August 28, 1974. fhe parties were married oﬁ November 8, 1986 in -
Rick Creek, Virginia; approxifnately twelve (12) years after Steven Edward |
Staton (hereinafter sometimes referréd to as “Husband”, “Appellee” or “Mr. Staton™)
begén working for the City of Beckley Police Department.

2.~ The Appellee, Steven Edward Sfaton was deemed permanently disabled dueto awork

.related knee injury by the City of Beckley Police Department pursuant to West
Virginia Law on or about March 12, 1996. The Appellee waé. notified by letter dated
April 29, 1996 from his employer. The disability was based upon medical opinion

that he was unable to perform his duties as a sworn law enforcement officer. On or



about March 15, 1996, Mr. Staton began employment with the State of West Virginia
as a civilian inves{igator -a i)osition ﬁhich he holds to this day. |
The parties herein sepérated on or ab(;ut April 26, 2000, some four (4) years after the
Appellee was deemed disabled due to a work related knee injury by the City of
Beckley Police Department.
During the first 9 years and 6 months of the parties’ marriage, the Appellee
contributed seven percent (7%) of each paychéck to the City of Beckley Police
Departmént Retiremént and Disability Fund. .
During the marriage, the Appellee contributed $20,61 8.74 of his pay to the City of
| Beckley Police Depaﬂmeﬁt Retirement and Disability IFunds. | |
However, dﬁring the marriage the parties received $77,879.06 from the Appellee’s
disability award. |
This matter was first heard by the Honorable H Suzanne McGraw of the Family
Court of Raleigh County on or about July 12, 2001, July 13, 2001 and September‘QO,
200 | |
Following the entry of the May 3, 2002 Order, Mr. St_aton appeal_edlthe Family |
- Court’s ruling regarding his City of Beckley Di§ability Benefit to the Circuit Couﬁ
of Raleigh County.
‘On or about August 14, 2002, the Honorable Robert A. Bufnside, ._Tr.,. of the Circuit
Court of Raleigh County issued his ruling regarding Mr. Staton’s first appeal. of this
matter. In said ruling, Judge Burnside mled infer alia:
Pension and retirement benefits compensate individuals who live past

retirement age. Such benefits constitute deferred compensation for services
rendered and function as a substitute for life savings. Like any joint savings



accumulated during the marriage, pension and retirement benefits are subject
to distribution as marital property upon divorce. On the other hand, disability
benefits do not substitute for savings but instead ‘protect against the inability
of an individual to earn the salary or wages to which he or she was
accustomed in the immediate past.” Generally, therefore, disability benefits
replace income which is lost before retirement. Logic dictates that disability
benefits and income should be treated in the same manner since disability
benefits are income replacement. Since the future income of each spouse is
not classified as marital property, disability benefits which replace future
income should not be classified as marital property. Holman, 2002 WL
1307435 at 3. See Judge Robert A. Burnside 's August 14, 2002 Memorandum
Order at page 8. : ' ' '

Further, Judge Burnside also ruled inter alia 7

Upon remand of this issue, the family court will take such evidence as it
deems necessary to ascertain whether the Husband’s pension is a disability
pension or a retirement pension. If it is found to be a disability pension, the
payments received during marriage will be deemed to have been distributed
with the parties’s (sic) martial assets as determined at the time of separation.
With respect to future payments, the family court will determine whether
those payments compensate Husband for lost future income. If so, the
payments are separate property and the value of the disability pension is not
subject to marital distribution. If however, the family court finds that any
portion of the future payments are intended to restore a lost or damaged
marital asset, such portion would be a marital subject to distribution. Id, at

page 9.

8. During‘ the Remand Hearing of this matter - which was held on or about April 11,
2003 before fché Honorable H. Suzanne McGraw - ﬁﬂe paities presented ﬁuther_ _
evidence regarding the disability béneﬁts of Mr. Staton. Mr. Staton called Garf R.
“Sutphin, City Treasurer and Recorder for the City of Beckley, as an expért witness
to testify as to the conditions surrounding his City of Beckléy disability benefit.

9. Pursuént to the-testimony of Mr. Sutphin, there is a difference between the money

used to pay a former employee a retirement p.ension and a disability pension.



10.

1.

12.

13.

14.

16.

Mr. Sutphin also testified that the City of Beckley P'oli_ce Department considers the
pension received by Mr. Staton to be a disability benefit because it 1s pa1d out of the
City of Beckley Policemen’s Dlsabxhty Fund due to the fact Appellee had a disability.
Additionally, on the date that the Appellee was deemed “disabled” by the City of
Beckley Police Depaftmént, he was not fully vested in his retirement pension having
workdd for fhe City of Béckley Police Depaf(ment.for over tWenty one (2.1) yearsbut |

not eligible, In fact, Mr. Staton never applied for nor received a r_etirément from the

City of Beckley.

Following the teshmony of Mr. Sutphin and the presentatmn of ev1dence by the
parties, the Famﬂy Court again 1mproperly deemed the disability award to be mantal

property and awarded Martha Carol Staton, (heremafter sometimes referred to as

- “Wife” or “Appellee”) her equitable distribution share of said award. See Firal

Order dated  the 5" day of May, 2004 of the Family Court qf Raleigh County.

Mr. Statdn then re-'appealc_ed tﬁe Family Court’s decision to the Circuit Court of
Raieigh County arguing that the Family Court had again erred in ruling that his wife
was .en‘titled to an equitable share of his City of Beckley Disability Award.

In his June 3-(_), 2004 Memorandum Order Judge Robert A. Burnside ruled inrér_ alia:

For the reasons discussed herein, it is this Court’s opinion that the Family Court was

.correct in its classification of the (husband’s) pension as a disability pension, but-

that it erred in its legal conclusion that the pension is a marital asset subject to
equitable distribution.” See June 30, 2004 Memorandum Order of the Circuit Court
of Raleigh County. _

The Appellant herein, Martha Carol Stét’on, now appeals the Circuit Court’s June 30,

2004 Order.



| II. SUMMARY OF LEGAL ARGUMENT

Whetﬁer the Circuit Court properly characterized the Appellee’s disability award as separate

property not subject ;co equitable distribution? |
NI. LEGAL ARGUMENT

The State of West Virginia does not include a disability award in the statutory definition of
marital property, however the West Virginia Sup_reme Court has held that the istatute_ does include
retirement peﬁsions. Thus, the issue presented before this Court is whether the Appellee’s disability
award is subj ect to marital distribution in the same way as a retirement pension; |

The Appellee asserts the Court should use an analogy of the disability award to that of a

personal injury. In Hardy v. Hardy I, 186 W. Va. 496,413 S. E.2d 151 | (1991} and Hardy v. Hardy

11,197 W. Va. 243, 475 S. E.2d 335 ( 1996) the Court addressed the question whether a personal

injury award to one spouse is marital property. The Supreme Court recognized the “distinction
rbetween the economic loss suffered by the marital partnership aﬁd the economic and personal loés
sufferéd by each individual spouse.” Hardy II, at 249, citing Hardy v. Har;_dy I,186 W.Va. 496,413
S.E.2d 151 (1991). The principle that applies to the .distribﬁﬁon ofa pgrsonal injury award is set
forth in Ha}‘dy IT: |

“In Hardy I we recognized that there was no equitable reason for that [the uninjured]
spouse to profit from his or her ex-mate’s recompense for suffering....The only

~ damages truly shared are...the diminution of the marital estate by loss of past
wages or expenditure of money for medical expense. Any other apportionment
is unfair distribution. (Emphasis added)”.
Hardy 1I, at 243, quoting from Hardy I, at 500. Also, cited in Opinion of
Honorable Robert A Burnside, Judge of the Circuit Court of Raleigh County,
dated August 14, 2002. '

The Hardy I and II analysis is clear and applicable to the case at hand. To the extent that a

personal injury award replaces past lost wages and compensates for past medical expenses, a



personal injury award is marital property. To the extent that a personal injury award compensates
the injured spouse for future post-separation lost income and other losses, it is separate property.

The same Hardy analysis should be applied to the Staton casé regai‘ding his disability award.

The Petitioner presented Gary Sutphin, City Recorder and Treasurer to testify regarding the disability

award. Mr. Sutphin explained the purpose and calculatibn of the disability benefit.

Sutphin:' Well the huh the Police Officer contributeé 7% of their pay and all the way up

: through the time the Police Officer if they become disabled they get 60% of their pay

at the time. If they leave they take their contributions with them. If they just

volunteer and quit and if they make it to age of retirement there’s a vesting schedule
in 20 years on up to 30 years and you start drawing your Pension when you retire.

Roop: OK. now lets talk about.-the Retirement Pension O.K. The retirement_pensioh .is
based upon what? ' '

Sutphin: . Years of serviée.

Roop: OK huh.

Sutphin: Well I’m. sorry years of service and salary, ['m sorry.

Roop-: 0.K. now how many S{ears of service and how much, how do you figure that?

:Sutphin: Wéil'you have to have at least 20 yearé of lservice.

Roop: 0.K.

Sutphin: And you have to be age 50 to draw it but, you can retire _éarlief than that if you want

and it’s based on the three highest years.

Roop: Of anytime during that 20 years?
Sutphin: 1 think so, I don’t think it’s three to five but I can’t tell you that _100%.'
Roop: 0.K. now is there a difference bétween the City Police Pension the Retirement

portion and the Disability Pension?
Sutphin: Huh I’m not sure I understand the question.

Roop: O.K. how do you calculate a Disability Pension?



Sutphin:
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0.K. you calculate a Disability Pensibri, it’s 60% of what there making right then.

O.K. and that is based on strictly what your making at the time of the termination of

‘the Disability? -

That’s true.

Is that correct, huh now as far as your Disability Pension do you receive any increases
over the years?

It you're eligible for it and most people are the disability is job related as determined

by the Doctors and you’re eligible for a cost of living allowance.
And.
Based on the C. P L.

0.K. does your D1sab111ty Penszon have any bearlng or is that based on anything
dealing with swk leave? _

No.

V_acaﬁ()n Days?

| No.

And [ believe the City of Beckley also will buy back a persons sick leave and
vacation days, is that correct? '

When they leave.
Yes.

Yeah a percentage of the sick leave hours and then the vacation hours, yes.

".And so the Disability has nothing to do with that?

No it doesn’t.
0 K. does the City of Beckley buy back anything else besides sick days and vacation?
Huh not unless they were to have Comp days built up.

Comp days they will buy back, does the Disability or is it based does it have anythmg
to do with the Disability?
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Roop:

Sutphin:
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Sutphin:

No.

O.K. so Disability is strictly the percentage times your base pay?
To cuﬁenf. |

Current p_éy?

Right.

" QK. has nothing to do with overtime?

No.

Sick days, overtime, comp time, nothing else right?
Base pay.

Base pay, now a Pension or a Retirement Pension with the City how is it calculated? -
it’s calculated with as I mentioned earlier it’s based on your three high yeats
earnings, which would include the items you just recently mentioned huh buying
back sick hours, vacation hours what have you, and you just take your.three highest
years and there’s a formula you go to and based on the number of years your

employed there is to what (inaudible)

0 K. so a Retirement Pension or benefit would be considered or would consider sick
leave, overtime, vacation days comp days all bought back by the City?

The one’s that are bought back, that’s correct.
O.K. and it is also based on years of service?

Yes it is.

‘0.K. now particilarly with my client Mr. Staton what does he receive or do youhave

personal knowledge of whether Mr. Staton receives a Disability Penston or a
Retirement Pension? '

Huh he receives a Disability Pension. (Emphasis added)
Hearing before Family Court Judge H. Suzanne McGraw on April 11, 2003.



_In applying the standard set forth in Hardy, to the case at hand, the testimony of Gary Sutphin
cleariy places the disability award in the same s’_catus asa personél injury award. The award is based
upon (60%) a percentage multiplied by base pay. Further, the purpose of the award is to compensafe '

| the Appellee for lost wages due to his inability to work in his current position as a sworn law
enforcement officer (post-separation).

While the West Virginiﬁ Supreme Court and State Legistators have not specifically set forth
a distinction between a disability award and a retirement pension, the Appellee asserts the Court
should consider a personal injury award similar to ‘-chat of ﬁ disability awafd. A disability benefit
awal;de(i to an individual is an immediaté benefit to the marital unit. Further,_ the award would be a
future benefit to the parties. The eligibility of the indivi_dual to réceive that.inc':ome is Based solély |
upon a ph_ys.ical disability due to an injury or -il'lness regardless of the number of years worked. In
direct c011trést is a retirement pension, thé retirement pension is a future asset and certain criteri;
must be met to qualify. The employ&_ee qualifies by é.ge and years of service, as distinguished.from
‘an injury or illness.

In addition, another distinction for the purpose of determining between a retirement pension
and a disability award is that a retirement peﬁsion does not replace inéoine that was lost due to
accident or illness. The SpGCiﬁc purpose of a disabilit& award is to replac.e past and future income
that was 1ost due to that perso.n’s injury or illness. The qualifications do not include age or time of
service, but it is rather an award té compensate the injured employee. Thi.s reasoning is explained
by the City Treasurer, Gary Suiphin. Mr. Sutphin stated the Disability Pension awarded to the
Appellee was bésed strictly upon 60 % of his pay regardless of his time in service or age.

Sutphin: Well the huh the Police Officer contributes 7% of their pay and all the way up

through the time there Police Officer if they become disabled they get 60% of their
pay at the time. If they leave they take their contributions with them. If they just



Roop:

Sutphin:

Roopi

Sutphin:

~ Roop:

Sutphin:

Roop:

Sutphin:

Roop:

Sutphin:

Roop:

Sutp.hin:
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Sutphin:

volunteer and quit and if they make it to age of retirement there’s a vesting schedule
in 20 years on up to 30 years and you start drawing your Pension when you retire.

0 .K. now lets talk about the Retirement Pensmn O.K. the retirement pension is based
upon what?

Years of service.

O.K. huh.

Weil I'm SOITy years of service and salary, ’'m sorry.

O.K. nOW how many years of service and how much, how do you figure that?
Well you have to have at least 20 years of service.

0O.K. |

And you have to be age 50 to draw it but, you can retire earlier than that if you want
and it’s based on the three highest years. ' '

Of anytime durihg that 20 years?
I think so, I don’t think it’s three to five but I can’t tell you that 100%.

0. K now is there a difference between the Clty Police Pension the Retirement
portion and the Disability Pension?

Huh I'm ndt sure [ understand the question.
0.K. how do you calculate a Disability Pension? |
0.K. you calculate a Disability Pension, it’s 60% of what there making right then.

O.K. and that is based on strictly what your makmg at the time of the termination of

.the Disability?

That’s frue. '

Is that correct, huh now as far as your Disability Pension do you receive any increases
over the years? '

If your eligible for it and most people are the disability is job related as determined
by the Doctors and your eligible for a cost of living allowance.
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And.
Based on the C.P.IL

O.K. does your D1sab111ty Pension have any beanng or is that based on anythlng

 dealing W1th sick leave?

No.
Vacation Days?
No.

And I believe the City of Beckley also will buy back a persons sick leave and
vacation days, is that correct?

When they leave.

Yes.

Yeah a pércen_tage of the sick leave hours and then the vacation hours, yes.

And so the Disability has nothing to do with that?

No it doesn’t. |

OK does the City of Beckley buy back anything else bgsides sick days and vacation?
Huh not unless they were to have Comp days built up. .

Comp days they will buy back, does the D1sab111ty orisit based does it have anythmg
to do with the Dlsablllty‘?

No.'

‘0.K. so Disability is strictly the percentage times your base pay?

To current.

Current pay?

 Right.

0.K. has nothing to do with overtime?
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No.

Sick days, overtime, comp time, nothing else right?

Base pay.

Base pay, now a Pension or a Retirement Pension with the City how is it calculated? -
It’s calculated with as I mentioned earlier it’s based on your three high years
earnings, which would include the items you just recently mentioned huh buying
back sick hours, vacation hours what have you, and you just take your three highest
years and there’s a formula you go to and based on the number of years your

employed there is to what (inaudible)

0.K. so a Retirement Pension or benefit would be considered or would consider sick
leave, overtime, vacation days comp days all bought back by the City?

The one’s that are bought back, that’s correct.

O.K. and it is also ,baséd on years of service?

Yes it is.

0.K. now particularly with my client Mr Staton what does he receive or do yéu have

personal knowledge of whether Mr. Staton receives a Disability Pension or a
Retirement Pension? '

Huh he receives a Disability Pension. (Emphasis added) .
Hearing before Family Court Judge H. Suzanne McGraw on April 11, 2003.

From the testimony of Gary Sutphin the' Court can clearly identify the distinction of the

disability award of the Appeliee from that of a retirement pension. Therefore, the disability award

ia not a marital asset and not subject to equitable distribution.

Further, the Court’s prior analysis of the Hardy opinion apply with equal force to a disability

award. “To the extent that payments were received from the disability pension during the marriage,

that constituted replacement of past wages and is a marital asset. If those payments were received

and then spent or saved duririg the marriage, the payments were thereby transformed into marital



assets or co_ntributions to the marital household. The distribution of the parties’ other marital assets
constitutes the distribution of the 'past disability payments or the proceeds thereof.”

But, the future benefits received by Mr. Staton and attributed to his disability award are
simply replacement of future income, and thus those payments are the séparate property of the
Appellee.

In the case at hand, Mr and Mrs Staton received $77,879.06-of disability benefits during their
marriage, all of which is marital prdperty. Hdwe;ver, in applying the accepted standard the future -
payments would be considered separate property of the Appeliee., not subject to a QD_RO.

In looking at other persuasive authorities, the Supreme Court of Kentucky in Holman v.
Holman, 2002 WL 1307435,~ S.W.3d—, Ky.— (June 3, 2002) set forth a standard to determine the

- distinction between a disability award and a retirement pension. The Holman case provides that a '
disability award is not subject to marital distribution as a retirement pension.

“However the majority of courts considering the proper classification of disability

benefits have adopted the analytical approach which focuses on the nature and

purpose of the specific disability benefits at issue. Under this approach, benefits

which actually compensate for disability are not classified as marital property

because such benefits are personal to the spouse who receives them and

compensate for loss of good health and replace lost earning capacity.” (emphasis

added). Holman, 2002 WL 1307435 at 2. Also, cited in Opinion of Honorable

Robert A Burnside, Judge of the Circuit Court of Raleigh County, dated August

14, 2002. - :

According to the Holman opinion, this is the approach recommended by the American Law
Institute:

“In addition to the approaches noted by the Tennessee Supreme Court is an approach

recommended by the American Law Institute which, similar fo the “analytical

approach” or “purpose analysis,” classifies such benefits according to the nature of

the property they replace rather than by the source of the funds used to acquire the
benefit: “Disability pay and workers” compensation benefits are marital property to



the extent they replace income or benefits the recipient would have earned during the
marriage but for the qualifying disability or injury.” Such benefits are therefore
classified “as marital property to the extent they replace earnings during the marriage,
- and as separate property to the extent they replace earnings before or after the
~ marriage without regard to how or when the benefit was acquired.” Holman, 2002
WL 1307435 at 3. : '

As in West Virginia, the requirement that a retirement pension be distributed as marital
property was the result of the Kentucky Supreme Court’s interpretation of he statute. The Kentucky
court carefully distinguished between a retirement pension and a disability award. See Holman, 2002

WL 1307435 at 3.

 “Retirement benefits are classified as marital property not because the General
Assembly failed to include them within the exclusions, but rather because they are
a form of deferred compensation or savings earned during the marriage similar to
income earned or savings accumulated during the marriage. In contrast, disability
benefits are not a form of deferred compensation or savings. Post-dissolution
disability benefits replace wages or income loss after the marriage, and accordingly
disability benefits should be treated differently from retirement benefits:

Pension and retirement benefits compensate individuals who live pastretirement age.
Quch benefits constitute deferred compensation for services rendered and function
as substitute for life savings. Like any joint savings accumulated during the
marriage, pension and retirement benefits are subject to distribution as marital
property upon divorce. On the other hand, disability benefits do not substitute for
savings but instead ‘protect against the inability of an individual to earn the salary or
wages to which he or she was accustomed in the immediate past.’ Generally,
therefore, disability benefits replace income which is lost before retirement. Logic
dictates that disability benefits and income should be treated in the same manner
since disability benefits are income replacement. Since the future income of each
spouse is not classified as marital property, disability benefits which replace future
income should not be classified as marital property.” Holman, 2002 WI, 1307435
at 3. : _

The onlly issue, according to Holman, is whether the di sability payments restore a lost marital
asset or constitute the pensioner’s future income. Holman, 2002 WL 1307435 at2. At this point
in its analysis, the Kentucky court cited to Kentucky law that dealt with the distribution of a personal

injury award in the same way as West Virginia. - See Holman, 2002 WL 1307435 at 4. Also, cited



in Opinion of Henorable Robert A Burnside, Judge of the Circuit Court of Raleigh County,
dated August 14, 2002,

Although Appelant attempted to adversely influence the Court, the partles agree Appellee
began work for the State of West Virginia upon being d1sabled by the City of Beckley. The
difference of duties of a swoin law enforcement officer and a civil 1nvest1gator have been 1gnored
The physic'al- demands are immeasurable, and the daily regimen are not eomparable. Trammg’
reqﬁtrements are not comparable Thus to compare the two employments and job regimen are
1naccurate 'The Appellee S ourrent employment asa c1v1l1an 1nvest1gator only requires rev1ewmg
documents and oommumcation with others However the Appellant § argument lends no welght-
to the classification of the disa_bility award.

o | - IV..  Conclusion
.WHEREFORE, based upon all of the foregoing, the Appellee, Steven Edward Staton, would
. respectfully ask this Court to:

1. ‘Dismiss the Appeal ﬁled herem

2. Affirm the ruling of the Circuit Court of Raleigh County

3. Award the Appellee Attorney Fees

4. AW.aI'd the Appellee hi.s costs '7

STEVEN EDWARD STATON
By Counsel

Mo~
;ﬂu. W. ROOP / @/
0o0P, SMITH & RO P.L.L.C
109 E. Mam Street .
Beckley, West Virginia 25801

(304) 255-7667
West Virginia State Bar ID # 4823



VERIFICATION

STATE OF WEST VIRGINIA,
COUNTY OF RALEIGH, TO-WIT:

"Hprﬂéf\) 5 mc br 0‘}'() y , a credible person having knowledge of the facts set out
in the foregoing ﬁﬁlm( 0\( ’ﬂu@ Aglllee Skyed z?Ja;;;?L;f:} zbnd whose name is 31gned thereto being first

duly sworn, says the facts and allegations contained herein are true, except insofar as they are

therein stated to be upon information and belief, and insofar as they are therein stated to be upon

information and belief, I’\é’, believes them to be true.

Taken, subséribed and sworn before me this 3 GTJ—’ day of __Juwe , 2005.

My commission expires: W (7, 0! ‘{
OFFICIAL SEAL
c.
ST RRLC m Am ,414,%/

' KAREN S, McGRADY - Notary Public

154 COOK AVENUE
BECKLEY, WV 25801

M_y commission expires August 17, 2014
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