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| s INTRODUCTION o | |
COME NOW Appellees Ashraf Mena Kamel Mena M D and Prmeeton Endocnnology, '.
‘PLLC (heremaﬁer “Appellees or “Dr Mena”) hy and through counsel PaulK Reese HeatherD
"_Foster and the law fnm of Balley & Wyant P. L L C w1th this Bnef on the issue: of whether an
-. alleged sexual assault by a health care prov1der in the course of prov1d1ng health care serv1ces is
R subJ ect to the West Vlrgmla Mechcal Profess1ona1 L1ab111ty Aet (2003) Dr Mena submlts that
' ‘ '(41) as 111d10ated in the drrect language of her Complalnt and C1V1l Case Informatlon .

' Sheet Appellant knew that the tort allegatrons she pleads dn‘ectly 1nvolve mecheal services

o '(Appellate Record at 2, 3 6 heremaﬂer “R at )

: (2) _ those alleged torts and 1n]ur1es Wthh by Appellant SOWn pleadlng, occurred durmg
- 'the prov181011 of health care services by a health care prov1der or health care fac1l1ty, are sub] ect to-
the West Vlrgmta Medlcal Professmnal Ltab1l1ty Act, West Vzrgmza Code §§ 55 7.B 1, et seq -
- (herelnafter “MPLA”) -
3y theMPLA1s unamblguous when it 1neludes w1th1n its Jurlsdlctlonal appllcatlon any' |
| tort” contmttted hy ahealthcare prov1der dttnng theg pr0v1310n of health care serviees in West Vz rgmm
Code §§ 55 7B 20), . - | . |
(4) | the MPLA prov1des amechanlsm for tort allegatlons suoh as those pled by Appellant
Wthl’l prov1des for a notlce of cla1m w1thout a screemng cert1ﬁcate if sueh is umlecessary, in Wesr _
Vz_rgm_zq Code $ 55-7-]3—6’(0)' | | | |
: (5)_ because the MPLA apphes to Appellant s allegatlons of tort, and because Appellant |
' failed to file the not1ce of claim reqmred by Wesr V:rgzma Code § 55.7B- 6, the ruling of the Mercer -

County Circuit Court, Swop_e, 1., 'dtsmlssmg the un_derlylng case,_ should be upheld; and,



(6) to rule othervvise vvould ev.i.sce.rate t‘he- insurailce ooverage ihde’mniﬁoatiou.and'_ .
defense of every physmlan Who 1s eharged w1th a sexual assault (or other mtentlonal tort) durmg
'rnedlcal care: | | | | -
PROCEDURAL HISTORY AND STATEMENT OF FACTS
- ;A-., i .Appellant’s Complalnt Alleges a Sexuai Assault Durlng aMedlcal Examlnatlon by Dr -

‘ - ‘Mena While Under Dr. Mena’s Medlcal Care as-an Admntted Patlent at Prmceton-- g

' Commumty Hospltal | | : _ -

Appellant ﬁ]ed her Complamt on November 2 1 2003 n the Clrcult Court of ‘Mercer County,
West V1rg1n1a essenttally aﬂegmg that Dr. Mena sexualiy assaulted Ms Gray durmg a mechcal
.exammatlon whﬂe hlS pattent at Prlnceton Commumty Hospltal (R at 3 6 )

The Complamt says that Dr. Mena “is a medlcal dootor spec1a1121ng in 1ntemal medleme:and |
.‘ endocrmology (R at 3 para. 3) Ms Gray was. a pat1e11t admltted to Prmceton Commumty
_.Hospltal (heremafter “PCH”) on November 22 2001 due to swelhng in both legs and feet 3
' abdommal pain, hlgh blood sugar adrenal hormone deﬁcwncy, and Addlson 5 dtsease (R at 3- 4
ﬂs) | _ . ._ . . . _ SR _
o o 'Contthuing 'allegations.-o'f the Complamt :c_learly_recog'hize that Dr. Men_a was Appellant’s -
_treatirxg physieiau who vvas 'engaged in the. rerlderihg o‘f health eare at 'the tirrle of the-a.lleged.tortiou.s '
conduet notmg on at least two occasions that the course of conduct whlch allegedly constltutes-.'
_' _.Appellant s oause(s) of action 1uvolve a smgle medtcal exammatlon “Dr Mena entered herhosp1ta1' _
‘room, closed the prlvaoy curtam and exammed her without the presence of a nurse-or other thlrd -
party and dld not wear gloves durmg the exammatzon ” (R at 4 1 6 ) (Empha51s added ) |

The Compialnt then_- alleges that, as a result of this conduct, Appellee Mena _c_ommitted -
aseault, battery, sehual assault,.-_seXual abuse, Outrage, -intenti'onal' inﬂ_iotiou o'femotiona]. and rhentai




- d1stress and/or neghgent 1nﬂ1ct1on of emotmnal and mental d1stress (R | 'at -4 '|l 7¥9)' “The
Complamt further sets forth causes of action agamst Appellees PCH and Pnnceton Endocnnolo gy, :

P L L. C allegmg neghgent h1nng and/or neghgent superwsmn of the actlons of an agent and/or :

employee Appellee Mena (R at 4 5; 1l 10 11 )
y B '_Appellant’s le Case Informatlon Sheet Identlfles tlns Actwn as'a “Professnonal '
~-Malpractice” Case, - Further Evndence that Appellant Exphmtly Recognlzed Her__
- -’Allegatlons ConstItute a Clalm of Medical Malpractlce -

: The Civil Case Informatmn Statement ﬁled sn’nultaneously w1th the Complamt 1dent1ﬁed _

the type of case as “Professmnal Malpractlce altheugh “Other tort” 'and “Personal 1nJury were

prov1ded on the fonm as optlons (R at 2, “Type of- Case”) See Hoover V. W Va. Board of

| Medzcme 216 W Va 23 602 S E 2d 466 (2004) c1t1ng Syl pt 5, Cable v, Hatf eld 202 W.Va. 638
5058, E 2d 701 (1 998) ("Rule 3 of the West Virginia Rules of C1v11Procedure reqmres mn mandatory'. |
language that a completed civilcase. mfom]atmn Statement accompany a comp laint submltted to the .'
c1rcu_1t clerk fot.ﬁl_mg. In the absenc_e of e completed'cn_/l_l _c_a_se 1nformat10n s_tatement, the clerk'le' o
o withoutf.nnthority to file the:. 'conlplaint.").' .T.he Ci\i_ll Case Infolffnatlon S_tatement explicitly
: r‘ecogni.z.es._ that_Appellant tlnderstoo.'dlher. etlle'getlons involve(l.rne.di_eel rnalptectlce clatms. |
G | -Apbellant Never Alleged- an Act'io'n..Un'der', 'ot.-PnfSH'antzto, theﬁ l\/IPLA. | |
Appellant did tiot allege that Dr Mena comnntted medmal malpractlce | Furthermore,'
Appellant fatled to serve Appellees W1th a NOthB of Cla1m pr1or to ﬁlmg suit, as requ1red by the ) E
..West Vtrglma Medlcal Professmnal L1ab111ty Act (herelnafter “MPLA”)
:D.' - | Appellees Moved to Dismiss the Civil Action in the Cirenit Court of Mercer County'on |
: the Grounds that Appellant Did Not Comply with the Pre-Suit Requisites of a Notlce
of Claim and Screenmg Certlflcate of Merlt as Requlred by the MPLA A
: Therefore, these.Appellee.s moved to d1sm1ss the Complalnt on February' 19, 2004 on the

- grounds that_Appellant' failed to follow the statntory:pr'e—snit notice requirements of the M'PLA,

S3-



g :speo1ﬁcally West Vzrgmza Code § 55 7B 6(a) (R at 30 38 ) PCH 51m11arly moved to dismiss: the

o Complalnt on the same. grounds

- E. The Clrcult Court Granted Appellees Motlon to DlSmlSS

Hearmg was had on the Motmn to Dlsrrnss on May 3, 2004 (R at 48- 50 51 53 ) The Court'_ S

1ssued 1ts wrltten order on May 12 2004 (R at 66 7l ) The Court found that “the issue ralsed - -

- whether the alleged acts of the Defendant Dr. Mena are wrthm the apphcable standard of care - - is o

a questlon that requ1res mechoal expert testlmony, [therefore] the Defendants arguments a:re_ L

' merrtor1ous ” (R at 68 ) The Court further found that 1t was undlsputed that the Defendants are

s “health care prov1ders and reco gnrzed that the dlspute arose frorn Whether the aetron fell under the o

_deﬁmtron of “medrcal professmnal 11ab111ty’ (R at 68) The Court dlsmlssed the c1v11 action,
_'settlng forth 1ts reasonmg in its conclusrons of law

Durmg hearm gon th1s matter, the Defendants asserted that the :
. issue of whether, under the appropriate standard. of care, ‘the
* Plaintiff's symptoms necessitated a vaginal exam is a question that .
can only be answered based upon expert medical testimony. ‘While
‘the'Court is froubled by the lack of any-clear boundary for invoking .
the MPLA in actions alleging tort seemingly unrelated to medical
services, thls [sic] facts of the case at bar lead this Court to believe. =
. “that the question of whether the vaginal exam was appropriate in this -
- situation is a question that can only be answered by medical experts.

Additionally, the MPLA defines “health care” as: any act of |
treatment performed or furnished, by any health care provider for, to -
or on behalf of a patient during the patient’s medical care.” W.Va. -
‘Code § 55-7B-2(e). Based upor this definition, the vaginal exam was

~ anact performed by a health care provider, Dr. Mena, to the Plaintiff
during the Plaintiff’s medical care. Moreover, because medical
expert testimony is required to determine whether the vaginal exam -

" was “based on health care services,” thic broad definition of “medical .

. professional liability” encompasses the tortious acts ‘alleged in-the
case at bar. ‘Accordingly, the pre-suit requirements of the MPLA are

_ applicable because the acts alleged fall under the broad lauguage of -
“health care” and ° medlcal professmnal habihty : '




| (R ‘at 69 ) _
' F ' Appellant Petltloned thls Court
Thereafter Appellant ﬁled her Petltlon for Appeal to this Court. Appellant failed to tlmely
perfect the appeal by not servmg Appellees w1th the pet1t10n untll February 14, 2005 after the appeal .
- was aeeepted All Appellees filed Motlons to Dismiss the appeal for fallure to serve. On
o 'February 28, 2005 thls Court ordered App‘ellees to ﬁle a Response to the Petmon‘ for Appeal within | :
thu‘ty days of recerpt of the order Therem the Court also denied Appellees Motlons to Dismiss,

' wrthout pre_]udlce Appellee continues to abuse the process of this Court by ﬁlmg her memorandum

- in support of her appeal ma tlmely fashlon Thus these Appellees move thxs Honorable Court to

_ utilize those powers _avallable to :1t as s_et forth in Rule 15 _of the West -V1rg1n1a Rules of Appellate
E Proeedure. -
I
STATEMENT OF LAW AND ARGUMENT

A. The Lo'wer.Court Properly Dismissed This Civil Action For Failure to Comply With
' The Pre-Suit Requirements Because An Alleged Sexual Assault By A Health Care
Provider, Occurring During A Medical Examination In The Course Of Health Care As
Provided A Patient,1s A Medical InjuryInvoking Medical Professwnal Liability Per.The

West Virginia Medical Professronal Liability Act.1

1.  Atthe Time of Appellant’s'Allegations, Appellees were “Health Care Providers”
- Who Were Acting in the Course of Providing a “Health Care Service.” '

' The aSsignment of error, as set forth by Appellan't in her brief, as re-stated immediately
above, first ‘tums upon the mterpretatron and apphcatlon of definitions as set forth m the West
V1rg1111a MPLA The clrcu1t court’s- Order grantmg Appellees Motmns to D1sm1ss concludes that

‘the alleged causes of action fall within the parameters ofthe West VirginiaMPLA and require expert

"talicized words 'ar_e to be construed as defined in West Virginia Code § 55-7B-2 [2003].

'.5-



testimeny to detennine if Appellee Mene 'deviated t‘rorn'the applicable standard of care in health eare '
rendered (R at- 66- 71 ) Appellant argues that the allegations of the Complamt concern only _
1ntent10nal torts that do not fall w1th1n the parameters of the MPLA She further argues that ar
screern_ng certiﬁcate of merit fr_om-an e’xp ertis not requ_lred_. In 1t_s order granting.'App‘ellee_s Motlon '
to Disrniss the cirCuit court fo.und'tha't the' only isisue:.ef taw in dispute Wss the app-licebility of the'

: MPLA to the partrcular allegatlons of this civil actlon — allegatlons of intentional tort and the -
: deﬁnltion of medicai professmnal llablllty” 2 (R at 68 ) | | H
Upon areview of the statute it is clear that the circuit eeurt prop erly found that an 1ntent10na1

- tort allegedly comnntted by a health care pr0v1der during amedrcal examination is within the course
of health care prov1_d.ed. a patlent, me’ets_the deﬁmtlon of medleal- injury, thereby creatrng anlssue
of medical professional liability, invoking the statitory scheme and parenieters_'eftne MPLA (R.
at 66-71.) | o
| 2, Stenderd of Revi-ews de novo.

Where- the issue on an appeal from the circuit court is clearly.a question of law or
involving an interpretation of a statute, we applya de novo standard of review. -

Syllabus point 2, Osborne v. US,_ZlI W.Va. 667,567 S.E.2d 677(2002) (internal citations or_nitted). _
"Additionall-y, "[a]ppellate review of a eircuit coui’t's\order granting a niotion to dismiss a
o cOmpl&int'is de novo.' Syliabus Pelnt 2, State exrel. Mchw v. Scott Runyan Pontzac—Bmck Inc.,

194WVa 770 461 SEZd 516 (1995)

. *These Appellees are in receipt of Appellee Princeton Community Hospital, Inc.’s Response to the

- Petition for Appeal. These Appellees concur with and adopt the arguments set forth in PCH’s Responsive
brief as regarding the definition of “health care” and as regarding the federal court’s interpretation of such
in Redden v. Purdue Pharmaceuticals, L.P., et al., Civil Action No. 5:03-2222 (S D. W.Va. 2003), to the '
extent that such are not i 1nc0ngru0us to the arguments contained herein.

-6 -



3. . WestVirginia Code §§ 55-7B-2(i), As Drafted By The West Virginia Legislature,

- Ts Clear and Unambiguous And Does Not Need Clarlficatlon Or Interpretation:

- “Any Tort” Includes an Alleged Sexual Assault Committed Durmg a Medlcal .
Exammatmn - _

Wesf Vzrgama Code § 55- 7B-2( z), as. draﬁed by the West Vlrgmla Leglslature is clear and
'. unamblguous

- "Medical professional llablllty" mieans any liability for damages-
resulting from the death or injury of a person for any fort or breach
of contract based on health care services rendered, or Whlch should

- have been rendered by a health care prov1der or health care faelhty_
toa patxent : S :

W. Va. Code § 55 7B-2 (e) (1) [2003] (emphasts added)

In Osbome V. US 3 211 W Va 667 567 3. E. 2d 677 (2002) this Court undertook a statutory o

-analyms of Wesr Virgmza C’oa’e § 55-7B~2 (1) [1986] 10 determme whether that the deﬁmtlon of
- medlcalprofesswnal hablhty’ is ambtguous confusmg, or capable of more than one mterpretauon
In the 1986 version of the MPLA as mterpreted in Osborne, the definition of medical professmnal
' hablllty contained the same Ianguage atissue in the present case - “any. tort” Thls Court found that:

. -Upon readmg the. definition of “medlcal professmnal 11ab111ty _
contained in W.Va. Code § 55-7B-2(d), we are not left with the -
impression that its terms are amblguous confusing, or capable of

~more than one interpretation. Simply stated, this provision recognizes -
a health care provider’s legal responsibility for damages, in tort or m. -

" % Tn Osborne the United States District Court for the Southern District of West Virginia.
 certified the following question to this Honorable Court: “Does West Virginia's Medical Professional
Liability Act provide a cause of action by a third party against a health care provider for foreseeable
injuries to the third party proximately caused by the health care provider's negligent iteatment of a
patient/tortfeasor?” See generally Osborne, supra. This Court concluded that the West Virginia
MPLA [1986] does indeed permit. a third party to bring a cause of action against a health care
provider for foreseeable injuries that were proximately caused by the health care provider's negli gent
treatment of a tortfeasor patient. 7d. The Court further found that to maintain such a third party
action under the MPLA, the plaintiff must establish the elements of proof contained in W.Va. Code.
§ 55-7B-3 [1986]. Id S : :



* contract,to a p'erson Who has sustained injuries or deathasa result of

~such prov1der s provision of, ‘or failure. to provide, health care

_ services to a patlent : '

| Osborne v US, 211 WVa at 673, 567 s. B.2d at 683 +

Thereaﬁer thts Court 1ssued the oplnlenofBoggsv Camden ClarkMemorzal Hospztal 216

'_ W Va 656 609 S. E2d 9 17 (2004) Wthh although dicta; contams language inthe majoruy opnnon

mdlcatmg that “mtentlonal torts or racts outs1de the scope of health care serv1ces’” do not fall w1th1n S

the. purv1ew of the MPLA Id The Court 1n dzcta oplned that 1f “a doctor or nurse 1ntent10nally

assaulted a patlent stole then‘ possess1ons or. defamed them such actions weuld not requlre |
B apphcauon of the MPLA > However such does not account for factualISItuattons such as that |
| _- .presented to the Court hereln Where the allegatmns of mtentlonal tort clearly arise from the rendermg -
.of “health care” by a “health care pr0v1der” durlng the rendermg of the health care: The facts in _
Boggs arc clearly dlstlngulshable from the facts of thls casein that the mtentlonal tort allegattons n -.
the Boggs case occurred well after the health .care treatment was rendered Wthh seems 0bv1ous'
pursuant to the language of the statute Thus Boggs is not controllmg in the 1nstant scenano

However, Boggs does requlre clarlﬁcauon to. accommodate for factual scenarios as are found in the

: 1ns_tant case.

These Appellees contend that the statutory scheme in questlon is unarnb\lguous partlcularly
the most relevant of those sections in the MPLA bearing on the 1nstant action, Wesr Vzrgmm Code
_ .§ 55-7B-2 [2003] Wthh sets forth deﬁmtwns to be apphed 1n the Act The statute is stratghtforward
and uses-unambiguous language to describe What_act1ons the stat'ute, n fact, ad_dresses. As set forth -

in sub-part (I) of section 2, medical professional liability means any llability for damages resulting

. 4The 1986 version of the'MPLA'is commonly referred to as MPLA 1.

'_-g;




. from any tort ansmg from health care, Appellees emphas1ze the Legrslature suse of the words ¢ any' :

tor(” and would focus this Court 8 attentlon thereon The Leg1slature was clear in 1ts 1utent .

'. regardlng what actions should fall w1th1n the MPLA and, therefore requlre eomphanoe Wlth the

statute s pre -suit notice requlrements The Leglslature put the language any tort” m the MPLA for
a purpose that bemg that any tort ’ eommltted w1th1n-the provrdmg. of ‘-‘health care serv1ces by a -

“health _care-prowder would fall under the MPLA regardless of Whether the tort be an 1ntent1onal -

The statute does not exclude mtentmnal torts Wh1eh arise in the course of rned1cal care The '

focal issue in thls case is Whether the atleged tort oceurred dunng a med1cal servme, e.g. could the
aIleged act1ons have been a legrtlmate.part of the IIlCdICELl exammatlon and health care rendered.
Other Jurlsd1ct10ns have addressed the quest1on of whether a sexual assault by ahealth care prov1der
' is Sllb_] eet to respeetwe medlcal hab1hty acts. ,' o | |

-4, 'Whlle There is a Spllt of Authorrty, the Majorlty Of States Cons:der Alleged
- Intentional Torts Arising From Health Care Rendered By A Health Care

Provider Subject to Their Medical Liability Acts. Each Determination is Fact "

Dependent and Relies Upon What is Consulered a Medlcal Service.
Some guldance may be gleaned from statutes and reported decisions in other Junsdlcuons

on the 1ssue before the Court though there is a split of authority. These Appellees undertake to

_-prov1de a reasoned overview of Medical Professronal L1ab1hty Aets s1mrlar to the West Vlrglma _

'MPLA throughout the United States along with Court 1nterpretatlons of analogous issues.
a, _ MPLA Statutes in Other Jurlsdlctlons
Sorue states, as .does Wes_t Virginia’s statute, spec1ﬁcally allow 'eauseslof action based upon
' in_ter_ltional torts within their m.edi.cal malpractlce statutory seherne,- specifically all torts are'treated

as malpractice if committed by a health care provider in the course of rendering health care services.
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~See Va. Code 8. 01 5811 and Indlana Code§ 34 18-2- 28 However other statutory schemes have

spec1ﬁcally excluded assault a:nd battery torts See AR S §12 562(]3) (found unconst1tut1onal '

ﬁndmg the section Vrolates Ar1zona S antr abrogatton clause) see Duncan V. Scottsdale Medzcal

Imagmg, LTD 70 P.3rd 435 (Az 2003) (ﬁndmg A R. S §12 562(B) unconstrtuuonal )

b, Other Judlclal Decisions Involvmg Allegatlons of Sexual AssaultDurmg -

Medical Care: Similar Cases Decided in Other Jurisdictions Depend on

- the Facts of Each Case. Below are Cases Fmdmg a Nexus Suffluent to

Invoke Medlcal Malpractlce Statutes

In reViewing declsrons from courts around the country that have addtes_sed cases of sexual o

as'sault-in'the purview of r-nedical care, it appears that the cou'rts base their decisions of malpractice

__ l1abrl1ty statute apphcab1hty on the fact patterns as alleged per case.

Although Maryland’ § statute does not specrﬁcally address mtentzonal torts in the context of '
' medlcal malpractice Maryland has what appears to be the most extenswe record of _]ud1c1al de0151ons '

,and a Well developed collect1on of law regardmg sexual assault in the context of medrcal '

o rnalpracuce See Md §3 2A 01

I ud1cral 1nterpretat10n of Maryland’s malp'ractice statute regarding intentional -to.rts

spec1ﬁcally of alleged sexual assaults began inJewell v. Malamet 587A 2d 474 (Md 1991) acase_ _

Very close to the cn‘curnstances present 1n this cla1m In Jewell a patlent brought a c1v11 actron |

agalnst a physrcran for an assault and battery based on the physu:ran 8 alleged sexual m1sconduct

dunng the course of a med1cal evaluatron Pla1nt1ff presented for a phys1cal Plalntlff alleged that :

_ durmg the physrcal examination her genrtalla and breasts Were fondled by the physrcran In 1ts

analysrs the Jewell Court looked at the factual bas1s for the cause of action as alleged. The Court

made clear that the determmatron of Jur1sd1ct1on in cases 111volv1ng an 1ntent10nal tort of a’

profess1onal nature l1es notin an examrnatlon ofthe label given to the tort as alle ged by any Plalntrff |
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‘but on the factual oontext in WhICh the tort vyas allegedly cormmtted Id Jewell coneluded that.
under 1ts crrcumstances pla1nt1ff’s cla1m Was an act1on for medloal malpracuce B

| The: Maryland Supreme Court further clanﬁed its holdmg in JeWell Supm in 1ts decrslon k |
o Gozcochea Ve Langworthy, 694 A 2d 474 (Md 1997) Gozcochea reafﬁrmed that where a Plamtlff
alleges that he or she was inj ured bya health care prov1der dunng the rendenng of medlcal treatment

or services, the Maryland Healthcare Malpractlce Cla1ms Aot 18: 1mp110ated regardless of whether '

: the clann sounds in negh gence or lntentronal tort, Other Maryland cases conforrn wzth the reasonlng :

~of the deersmns in Gozcochea and Jeweﬂ See also Ball V. NCR[C Inc 120 Fed Appx 965 (Md
-4th Cir. 2005) Johnson v. Amerhyst C orpomtzon 463 S.E. 2d 397 (Md. 1995)
| In V1rg1n1a Hagan 12 Am‘omo 397 S E. 2d 810 (Va. 1990) estabhshed that in a similar -
| lscenarro as herem where a physrcran allegedly comnntted malpract1ce by allegedly runnmg hrs
ﬁngers over patlent s n1pp1es dnrrng breast exammatlon and askmg her 1f she was exmted the '
_ _malpractrce statute was 1rnphcated Therefore the patrentplamtlff was requn'ed to glve notice prior
" to suit bemg ﬁled because the allegedly tortious act10n was’ based on health care and profess1onal
- services rendered. | - |
. Addltlonally,pm-sdant' to interpret_at_ion of I_its stat’ute_, 1n North :Car_olina, when unlawfu_l_
se'xual acts arealleged it is conSidered a rnedical malpractice:action wher'e the'health care provider
is rendertng profess1onal services to the patlent Massengzll v. Duke UmversztyMedzcal Cenrer 515 '

S.E.2d70 (N C. 1999) North Carohna is among those states that look at What aprofesswnal service |

e

' _ 1s in deternnnmg whether a tort 1s w1th1n the purview of a medical malpractrce statute.

In many cases 1t is an agreed prrnmple that the factual context, or clrcumstances upon which
the claim is based in add1t1on to the roles of the actors 1nvolved must be addressed by courts when

determining whether an intentional tort will fall W1th1n a medroal rnalpracnce statutory seheme.
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Marx v. Harrﬁ)rd Acczdenr and Indemmty Company, 157 N.W. 2d 870 (Neb 1968) is the leadmg :
A case and most often~01tcd dec1s1on as dcﬁnrng professmnal services.”. In definlng professmnal

E servr_ce_s,’_’ the Court therem stated'

_ The act or service must be such as exacts the use or. apphcatron of
spe01a] learning or attainment of some kind. The term 'professional’
in the context used in the policy provision means somethmg more
. than mere proficiency in the performance of a task that implies -
intellectual skill as contrasted with that used in an occupation for
production or sales of commodities. A ‘professional' act or service is -

‘one arising out of a vocation, calling, occupation, or employment
- involving specialized knowledge; labor, or skill, and the labor or skill -
mvolved is predominantly mental or intellectual, rather than physical
or manual. . - In determining whether a particular act is.of a.
'professronal nature ora professronal service' we must look not to the
title or character of the party performmg the act, but to the act 1tse1f

: Most states Iook to the actual acts clalmed by plamt1ff in add1t1on to whether expert
- testlmony may be necessary to determme rf the acts as alieged fall within a- medlcal malpractlce
_ statute 5 purv1ew See Jane Doe V. Czty and Couniy of Honolulu et al 6 P 3d 362 (Hl 2000)' o
(Where subm1ss1or1 of a medlcal tort claim to a concrhatlon panel and rejectlon of panel’s decision _. -
by a party to the panel s hearmg- are prerequlsrtes to a suit for damages prermsed on alleged.'
lmalpractlce a -medrcal tort” Would include 1ntent10na1 acts neghgent acts, acts for proper purposes'
- and acts for anroper purposes accordmgly, charges of sexual assault were requlred to be submrtted'.
| .to the MCCP before lawsult could be Iawfully ﬁled ) Mock V. Allen 783 S 2d 828 (Ala. 2000) (A |
' patlent. sued his phys1c1au'. for sexual assault. . The' jury_retu_rued a Verdi_c't'for the physici_an. The
Supreme Court at"ﬁrmed. The Court heljd that the Alabama Medical Liability :Act governed the case
because the mrsconduct occurred as a part of the physrclan s examination and treatment of the'
patlent cztmg Hagen V. Antomo 397 S E 2d-810 (Va 1990) wherem the Vlrglma court found that |

“in cases where the aIleged sexual mlsconduct occurs as part of a physrcran s examination and/or
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- tre'atment ofa patient the conduct i.s' considered to haVe occurred during t_he de’livery of professional
' serv1ces and 18’ therefore cogmzable as a medrcal—malpractrce clalm) Doe by Roe v. Madzson T

.' C'enrml Hospztal 652 N E. 2d 101 (Ind 1995) (the Indiana Medlcal Malpractlce Act does not

7' . specrﬁcally exclude 1ntent1onal torts from the deﬁnrtron of malpractrce, clanfymg, however that the -

Act pertarns to curatrve or salutary conduct of a healthcare provrder actlng w1th1n hlS or her.

s nrofessmnal capacrry, and 18 desrg,ned to exclude conduct unrelated to promo‘uon of patlent shealth -
E or prov1der CR exercrse of professronal expertrse Sklll or Judgrnent S) Cf Prmceton Insuranlce -
| 'Company W Chunmuang, 698 A an 9 (N I 1997)(Court found that an alleged sexual assault of a _.
'patrent dunng a gynecologlcal exam occurred in the course of furmshmg professmnal services, and‘.

'thus constituted “medrcal 1n01dent unde'rpohcy smsurmg agree_rnent,. bul: was barred bythe pol1cy S

crunlnal acts exclusron) | . | | N |

'_e. D Cases Which.. Do Not Fmd a Suffrcxent Nexus to Invoke Medlcal
' Malpractlce Statutes Also Examlne the Acts Alleged ‘

Court decislons wh_rch_d_o not find that speclﬁc _1nstances of alleg_ed -'sexual assault' and '_ :
inrentional torts ar_e_. covered- by the state’s' n'lledical'nlalpract'iCe 'l_iability_ statut_e‘-also examine. 1.the'
circunlstances and COnte}rf of allegations _thernselrres, e.g. did the. allegation of a sexual assault _.
-mvolve medical.'exalnination- or {reatment.
| In Georgra because an alleged sexual assault and battery by a cl1mcal therap1st did not
lnvolve the exercise- of profess1onal judgrnent it was not-construed as rnedrcal or professronal

| malpra_etrce.' The Georgra Court appeared to focus on _the issue of profess1or1a1 judgment’ and

*It should be noted further that _Doé by Roe, supm, clarified that where there is a sexual relationship

-between a physician and a patient that is continuous in nature, such is not covered by the medical malpractice

 statute. This’is the controlling view across the nation. However, in the instant action, it is not alleged that
' there was a sexual relanonshrp between Defendant Doctor and Plaintiff. '
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i serv1ces as opposed to the nature of the allegat1ons leavmg open the questlon that under certam s
| _ c1rcumstances an alleged sexual assault may conshtute medical malpractlce 1f it 1nvolved the' o

_ exermse of professronal gudgment or medlcal serv1ces Blterv Greene et al 263 Ga App 35 587 -

S E 2d 190 (Ga. 2003)

InJoneS \2 Wllken M D 905 P. 2d 166 CNev 1995) the court op1n10n made it clear there are e

cases where cla1ms of 1ntent10nal torts may 1ndeed fall W1th1n the purview of Nevada s. medlcal

g malpractlce act. In Jones the Nevada court based its dec1smn on N R S 41A 009 deﬁnlng rnedlcal

| malpraeuce as “the fallure of a phy51c1an hospltal or employee ofa hosp1tal in rendermg servlces

fo use the reasonable care, Sklll or knowledge ordmanly used under s1m1lar c1rcumstances ? T he

_ Nevada Court found that plamtrft’s cause of actlon could not be charactenzed as a: Inedlcal _

malpracuce sult s1mplybecause the underlylng acts were tangentlally compared to doctor/patlent and

hospltal/patlent relat1onsh1p, ﬁndmg that every tortious act that a healthcare professmnal commlts

- cannot be descnbed as medlcal malpractlce but leavmg open that there. are certamly 1nstances t_hat '

would constrtute such

lnMcQuay V. Guntharp, M. D 986 S W. 2d 850. (Ark 1999) the court found that the act of

a physwlan fondhng a woman’s breast durmg an examlnatlon if proven,. dld not fall W}thm the

parameters of professmnal serv1ces bemg rendered by a rned1cal care prov1der under the medlcal

malpractlce act perA C. A §§l6 5 6 105 16 114-201 (3) lookmg to the facts as alleged and whether

' those facts could be constmed to be necessary medical treatment

.' -:d.  An Analysns of the Facts alleged is. Reqmred by the Majorlty of States
~ Regardless of the Ultimate Conclusmn or whether the Alleged Acts are
Covered by a State’s MPLA. N

Ttis clear upon ateview of statutes and 1ur1sprudence from around the country= that the label .

- attached to a cause of action mvolvmg the rendermg of profess1onal serv1ces 18 less 1mportant than
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B

-the factual basis set forth to support the cause of actlon Th1s is partrcularly s0 when a state has a L

statutory scheme such as West Vrrgrnla whereln all torts comnntted by a health care provrder in the

g renderrng of health care servrces that result n medrcal mJury are antrcrpated to be covered by the Act

as. set forth n the plarn language of the Act See W Va Code § 55. 7B-2(1)

The clear majonty of. Jurtsdrctlons look to the specrﬁc c1rcumstances of a plalntrff’ s

' complalnt n ﬁndmg Whether a plarnnff’ s allegatrons allege sexual nnsconduct durmg the course of

medrcal care-and treatrnent thereby 1nvok1ng a MPLA 5

5 '. Appeliant’s Argument Regardlng Factual Scenarms of “Absurd” Appllcatlon
of the MPI.A Have ‘Been Submitted in- Other Jurisdictions, and for the
Reasoned Conclusmns in Those Opmrons, Should Be Rejected Here

| _ In her brref Appellant advances arguments that are clearly d1st1ngmshable from the facts of ;

this case as presented and further advances argurnents that analyze Causes of actlon that are clearly
X outsrde the scope of the MPLA Appellant argues. that the MPLA Would not’ apply If a hospltal
i Janrtor sneaks into apattent s room and comrnrts a sexual assault to a pat1ent (See Appellant sBrief -

oat 4 1.). This goes wrthout saytng n that a hosprtal Janltor isnota “health care prov1der” pursuant

to the statute. See W. Va. Code_§. 55-7B~2_(g). o

~ Other Court s have recogmzed the absurdlty of thls reasonlng, as in Hagen supm whereln

: the Court responded to such an argurnent statlng

‘In a rather . frenetlc argument the plalntrff posrts that an
affirmance. of the trial court's decision will mean that any time a -
physician, during examination or treatment of a patient, commits any

. one of a number of criminal acts which could be classified as torts,

' such as robbery or rape, such conduct could be ¢lassified as "health
care" and thus be "malpractice.™ The answer to such a suggestlon :
should be obv1ous aside from the’ fact that this is not such a case. It

| "These Appellees incorporate and adopt PCH’s discussion at pp. 9 11 of its brief, also
dlscussrng cases 1n other _]U.l‘iSdlCl:lOIlS ' : . :

-.15_




is undisputed that a breast examination, including the touching, is an

- inseparable part of a-typical, complete physical examination. of -a

woman. Rape or robbery during such an examination, or during

+ - - treatment.of a patient, could never arguably:be- class1f1ed as an
: 1nseparable part of exammatlon or treatment :

, Thls conelusron is 1llustrated hy our two prior cases on the e
issue. In Glisson, an alleged battery arising from a patient's lack of
. consent for performance of arthroscopic surgery was held to have:
arisen from health care and to be "malpractice.™235 Va. at 69, 366
- S.B.2d at 72. In Gonzalez, the patient's toe was lacerated during a.
- physical therapy session by a sharp metal object inside a. whtrlpool' o
~ tub.. Werejected the plalntrft‘s contention that the action was notone
- for "malpractice,” but was a claim merely based. upon "ordinary,
traditional negligence." 239 Va. at 309-10,389 S.E.2d at459-60. In
both cases, the respective claims were based upon conduct that was
-an inseparable part of the health care being rendered and; under the
broad language of the Act; amounted to "malpractlce " reqmnng the
statutory notice. . ; : :

In response 10 the plalntlff‘s demand that we read the Aet
more narrowly, we repeat what was said in Gonzalez. "When there
is a claim that the language employed in a statute is too broad in'its
scope, the fault, if any, should be corrected by the General Assembly,
not by this Court ".239 Va at310 11, 389 S:E.2d at 460. '

To enter-tamthls ludlcrous .11ne ofreasomng isa dlsservwe to not only future plaintiffs under-

 theMPLA but also to those health care prov1ders who are entitled to those protect1ons offered by the

MPLA

D. Appellant Flled Her Brlef in Support of Appeal Out of Trme, Therefore, This Petltlon :

- For Appeal Must Be Denied.

Appellant fa1led to t1mely file her brlef in support of her appeal therefore the Appeal should;
be sub}ect to those sanctions outhned in Rule 15(e) of the West Vlrgmla Rules of Appellate :

Procedure for noncomphance wrth Rule 15(a) of the ¢ same whlch state as follows

- (a)_Appellant s Brief. Within thirty days of the date of t_he notice of
the filing of the appellate record, or within thirty days of the receipt
~of the granting order estabhshmg a briefing schedule, the appellant
shall file an original and nine copies of a brief with the Clerk of the
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s 'Supreme Court One copy thereof Shall be served by the appellant hE
' upon each party to the appeal .

(e) Farlure to File Bnef The fallure to file a bnef in accordance L
with this rule may result in the Supreme -Court: imposing the _
following sanctions: refusal to hear the case, denying oral argument .
to the derelict party, dismissal of the case from the docket, or. such’ -
- other sancnons as the Supreme Court may deem appropnate '

| Th1s Honorable Court entered its Order grantlng the appeal and denymg Appellees Motlons
e to Drsmrss for faﬂure to tlmely perfect the appeal on May 11 2005 Set forth in the Order are the '

| requrrements that Appellant ﬁle her bnef w1th1n thlrty days of receipt’ of the Order Appellee_ ; |

n 'recewed the Order on May 16, 2005 thereby calendarlng Appellant’s response as belng due on

| | June 16 2005 However Appellant faﬂed to ﬁle her Bnef within the t1mefrarne ordered by the _.
| ‘ Court ]nstead she ﬁled her Br1ef on June 24, 2005 | |

As thls Court is aware Appellee fatled to serve her Petrtlon for Appeal up on Appellees When_ | .
.she ﬁled such w1th thls Court Appellees ﬁled a Motron fo Deny the Petrtlon for fa1lure to t1me1y
pe1 fect the-appeal. Appel_lant contmues to 'dlsregard the rules of this Court by her fallure to-trmely '
file her .Bri'ef in support_ of 'th:e Appeal even a_t‘ter the Co'ur_t' gave her great latitude in accepting the =
.Petltion for Appeal re gardless' of her 'not.having.served Appellees Wlth such and not perfecting such

Appellees move this Court to drsmrss the 1nstant appeal for fatlure to ab1de by the rules of
the court for trmmg of such filing as set forth in Rule 15(a). Pursuant to rule lS(e) this Court has
 given 1tself remed1es to dlscourage such practlce and such should be utlhzed in an instance such as
_ th1s when an Appellant continually. dlsregards the rules of the court |

Furthermore there need be no caselaw w1th1n th1s Junsdrc‘uon authorlzlng thls Court to -

drsmlss the appeal upon the objectlon of Appellees for ¢ [1]t has been held by the United S_tate_s
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B 'S-'uprerne Cour_t th-at.courtsh'ave inherent potver over their ovnr process to.prevent.abu'se oppre'ssion
a and 1nJust1ce " See quypendorf V. Hyde 110 U S. 276 4 S. Ct 27 28 L. Ed 145 adopted in State
) ex rel Casey W Wood 156 W, Va 329 334 193 S. E 2d 143 145 (1972) Ifaparty is gomg to brmg
| an; 1ssue to thlS Court then that party must adhere to the rules and face denlal of the relief sought 1f
' they do not s0 do. . |

Appellant contmues to abuse the process of this Honorable Court and Appellees move the

e Court to act Wrthm 1ts authonty to remedy such abuse of process by sanctlonlng Appellant pursuant i

| to the remeches set forth in Rule 15(e) of the Wesr Vzrgmza Rules of Appellate Procedure
 CONCLUSION
Assuming,.arguénldo ':th.i.s Honorable Court' .does not wis.h. 0 djsrni'ss the. appeal for its’
B prooedural 1nadequacres it strll remalns that the C1rcu1t Court S Order dlsmlssmg the underlylng. .'
jo:vrl act1on should be uphe]d and this Appeal should be den1ed based upon the foregorng reasons and
.arguments contalned herem o |
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