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PETITION FOR WRIT OF ERROR
| KIND OF PROCEEDING AND NATURFE, OF R'Uf ANG BELOW

Appellant seeks a writ of error from an order entered by the Ci rcuﬁ Court of Mercer
County, Jud.ge Derek C. Swope, on May 12, 2004 graﬂting‘the Appellee’s moﬁén to dismiss for
Appellant’s failure to follow the pre-suﬁ requirements set fbrth in West Virginia Code §55-73-
6. After a hearing on May 3, 2004; the court granted the Appellee’s motion to dismiss le‘
Appellant’s faﬂﬁre to conﬂply_ with the Medical Professional Liability Act set forth in West -
Virginia Code §55-7B-1 ¢t seq., nbtwith_standing Appellant’s contention that this was not a
medical malpractice action, as her complaint alleged asséult and battery, sexual assault and/or
séxual abuse, outrage, intentional infliction of eméﬁonal and mental disﬁress and/or negligent

infliction of emotional or mental distress. Appellant argned that the Appellee’s effort to invoke

thie provisions of §5 5-7B-6 in this case, ignored the nature of Appellant’s complaint. As argued

before the Circuit Court, if a janitor for a hospital sneaks into a patient’s room and commits the
same acts towards Appellant that are alleged in the complaint, Appellee’s could scarcely argue
that this was a medical malpractice action simply because it occurred with the confines of a

clinic or hospital, even though the Appellant would not have been there unless she was seeking

medical help. Appellant had alleged she was a vietim of acts totally unrelated to the healthcare -

services she had sought, and that Dr. Mena’s actions were a personal assualt on her, totally
divorced from his medical care of her. '_At any rate, the court granted Appellee’s motion to
dismiss, ruling that under the broad definition of “healtheare” set forth in West Virginia Code

55-7B-2(e), Ashral Mena’s alleged insertion of his fingers info Appellant’s vagina was an act

THOMAS K DA T TERBBMormed by a healtheare provider, even though a vaginal exam was not necessary, nor a part
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of the ireatment contemplated by the Apiaellant.
| STATEMENT OF THE FACTS OF THE CASF:

As found by the lower court, in November, 2001, the Appellant was admitte.d to
Princeton Corhmunity Hospital due to swelling of both ]egs and feef, abdominal_.pain, high
blood sugar, adrenal .hormone deficiency and Addison’s Disease. Qn November 22,. 2001, Dr.
Mena entereci the Appellant’s hospital room and examined the Appellant. The Appé]lant
aﬂeges that Dr. Mena closed the pllvacy curtain and examined her withoui the presence ofa
nurse or other third party, and did not wear gloves dmmg the examination,. r’h«e Appeﬂant
élleges that Dr. Mena, W‘lﬂlOUt consent, unlawfully inserted his fingers into her vagina. The
Appellant contends that the unlawful touching constituted the torts of outrage and/or in.ten’tionéﬂ .
infliction of emotional and _méntal d.istr_ess and/or negligent infliction of emott’oneﬂ and mt;n'tal
distress.”

j"he Appellant also alleges that both Appellees, Princeton Endocrinology, P.L.L.C. and
P;rinceton Community Hospital negﬁg;:nﬂy hired or supervised the actions of its émployée, D1
| Mena, and thafthe Appellees knew or should have known the of the aﬁeged proclivities of Dr.
Mena because Dr., Mené apparently had a pattern of practice of sexually assaulting female
patients. The Appellees filed their motion to dismiss based upon the Appellant’s failure to
:fdllo_w the pre-suit requirements as set forth in West Virginia Medical Professional Liability

‘Act, West Virginia Code 55-7B-6.

ASSIGNMENT OF ERROR

L. Appellant asserts the trial court erred in granting Appellee’s motion to dismiss in
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that this action does not involve a medical malpractice case, but instead involves common law

torts totally beyond the scope of the medial care being provided.

DESCUSSION OF LAW AND AUTHORITIES

Judge Swope, in dismissing the case, relied heavily? on Judge Hayden’s opinion in |
Redden, et al vs. Perdue Pharmacy, a memorandum opinion and order entered in the Unjted
S:ta‘tes Distric.t, Southern District of West .Virginia, Charleston Division, in Civil Action No: 5- :
03-2222. The Redden case, howevér, while it does stand for the proposition that fhe definition
of “healthcare services rendered” should be given a broad imerpretatioﬁ, is completely factually
distinguishable from appellant’s case. In Redden, the plaintiff had apparenﬂy sought to imposé
lLiability for negligent prescription of medications, resulting in the plaintifP’s subsequent
addiction to Oxycontin, whereas Appellant’s case involves common faw torts whick are
qompletely ﬁnrelated 1‘9 the medical care which she ﬁad sought from the Appellees. The triat
céurt opined from the bench during the hearing in this mat.ter that if 1116 Appellee’s contention
that the Medical Professional Liability Act bars this case, is taken to its logical extreme, then a
doctor who pulls out a gun and shoots a patient can thcorct]ccﬂ]y invoké the provisions of the
Medical Profeselonal Liability Act. The Redden court finding, that the drugs could not be
prescribed without a medical exarnination ﬁrst, 'wouid obviously constitute “healthcare services
rendered”, should not be extrapolated to oﬁq,er cases to allow Appc}lee’s in the healthcare
industry to cdmmit common law iorts; as alleged here, with impu-ni_ty to hide behind the
Medical Professional Liability Act for acts which are totally unrelated io the healthcare services

REROVided.
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Stripped to it’s essence, the Medical Professional Liability: Act was deéigned or intended
to prevent fiivolous lawsuits against doctors and other healthcare providers arising out of the
care of theﬁ patients. As the plactme of medicine is not an exact science, some patients are

| going to 'continue to be sick, or injured, or perhaps even die, notwithstanding the fact thai the
doctor may have provided the best care humanly possﬂtﬁe and breached no duty to their patient
whatsoever. The Medical Professional Liability Act requires, among other things, that a
potential plaintiff have expert opinion that the applicable standard of care has ben Breached
before & medical inalpracﬁ ce suit éan. proceed, The l_egislattﬁe made this accommpdation to the
liiéalthcare_industry (and the insurers of same), ostensibly because many plaintiffs attorneys
were apparently {iling medical malpractice éllits whenever a patient suffered a bad result
regardless of the level of care which had been given. The pre-suit requirements of We.st
Virginia Code §55-7B-6 were obviously designed to Hm_it frivolous medical malpractice
litigation by essentially barring plaintiffs lawyers from fhe oourthousé, unless they already had

| expert opinion that the standard of c;':tre had been breached.

As none of Appellant’s claims against D1 M_cna hinge on the standard of medical care
he provided, but instead turn on whether he had license to assault her during his examination of
her, it would be a gross distortion of the intended purpose of the act, if it will be allowed to bar

' /‘»;ppéllant’s case. Surely no expert is needed to fell us that, if true, Appelia_nfs claims against
Dr. Mena could subject him to civil liability for thé torts he is alleged to have commiited.

As this Court stated in Boges v. Camden-Clark Memorial Hospital Corporation, 216

W Va. 656, 609 8.E.2nd 917 (2004) by its own terms the Medical Professional T 1ab1hty Act

THOMAS K._PATTERSONIies only to “medical professional liability actions.” The protection accorded thereunder
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“does not extend to intentional torts or acts outside the scopé::_of ‘health care séfvices’. The
Boggs opinion states that “if for some reason a doctor or nurse intentionally assaulted a
patient...such action would not require appliqation of the Medical Professional Liability Act any
rsore than if the doctor or nurse committed such acts outside of the health care context.” This

is exactly the argument made before the trial court to no avail.

- CONCLUSION
For the reasons stated hereinabove, the order dismissing Appellant’s case should be set

aside, and she should be granted a writ of error and her day in court.

VICKY LYNN GRAY
By Counsel

;‘f’“fﬁw««vk’ ﬁ/"gﬁw et——

e “Thomas K. Patterson
.~ Counsel for Appellant

' 300 N. Kanawha Street, Suite 206
Beekley, WV 25801

State Bar No: 2832

THOMAS K. PATTERSON
ATTORNEY AT LAWY
BECKLEY, WEST VIRGINIA 25801.




CERTIFICATE OF SERVICE
Service of the foregoing AI’PELLANT’S BRIEF have been made on the following

counsel of record by mailing a true copy thereof to them on this the 24™ day of June, 20035,

Michelle Marinaccei

W. E. Sam Tox, 1T

FLAHERTY SENSABAUGH & BONASSO, PLLC

Counsel for Appellee, Pnn(,cton Community Hospital Assoc., Inc.
P.O. Box 3843

Charleston, WV 25338-3843

Paul K. Reese

Heather D. Foster :

BAILEY & WAYNT, PLLC.

Counsel for Appellees, Dr. Mena and Prmceton hndocrmology, PLLC
P.0O. Box 3710

Charleston, WV 25337-3710

" Thomas K. Patterson
M,// Counsel for Appellant _
300'N. Kanawha Street, Suite 206
Beckley, WV 25801
State Bar No: 2832 -

THOMAS K. PATTERSON

ATTORNEY AT LAW
BECKLEY, WEST VIRGINIA 25801



