THE SUPREME COURT OF APPE{
(ON APPEAL FROM THE CIRCUIT COl

“WAYMAN R. FRAVEL, and
W. KEITH WYCKOFF,

Appellants ' 1® A

v. o C © APPEAL NO, 040890

SOLES ELECTRIC COMPANY, INC,,
| A?pellee. -
APPELLANTS’ BRIEF ;
7 The appellants Wayman R. Fravel aud W Keith Wyckoff request that this Court
l. reuerse the judgment entered by the C1rcu1t Court of Marlon County on J anuary 7,2004, and remand

the action for anew trial. The January 7, 2004 judgment order resulted from a-November 14,2003

jury verdict in favor of the Soles Electric Company, Inc. in a.wrongful d.ischarge action filed by Mr. -

Frayel and Mr. Wyckoff.




L o
THE KIND OF PROCEEDING AND NATURE
OF THE RULING IN THF LLOWER TRIBUNAL

This is a civil action thﬁt was filed by-.Mr. Fravel 'ﬁnd Mr. Wyckéff aftef they were
laid 6ff by-Soles Eleﬁtric Comﬁany and never rec;alled for einployinent, de'spite the fact thaf ofher
employf:e_:s who had been laid off Were called back to WOl‘k'— and despite the fact-that Soles Electric
Company hired new t._amplc;yees. Without c'alling Back éither.Mr. Fravel or Mr Wyclggff. |

The case was tried to a jury on November 13 and 14, 2003. The jury returned a

Verdilct'for Soles Electric Company, and the Circuit Court entered judgment based on that verdict.:

Mr. Frayel and Mr. Wryckoff filed a timely m_otioﬁ fora ﬁew trial, which the Circuit

Court denied by Order entered on January 7, 2004.

This Court accepted the appellants’ ﬁetition for appeal on November 15, 2004,




A
STATEMENT OF THE FACTS OF THE CASE

A, Mr Fravel And Mr. Wyckoft
Wayman Fraffel and Keith Wyckoff. were longntérmr émpl‘oyeés of Séles Electric
, Comﬁany. It is undisputed that both had solid Work re.cords and, unlike the overwhelming maj éﬂty
of einployment cases, S.o..les Electric Compény could c'onjUre. through the discovery i_)roce'ss no
negétive eviderice or'infor_ma'tioﬁ _regardiné _either of them. | |
. Mr. .Fre.iv.elr’s official title wras' “laﬁérer.” He had evolved inﬁo aj ack-of-ail-trades

position with Soles Electric Company, primarily using his electrical skills.

Mr. Wyekoff was ‘a welder at the time his- employment 'ended. In 13 years

of employ&nent, he had worked in various positions with Soles Electric Comp_any.

B. The Workers’ Compénsation Injuries.

Both Mr. Fravel and Mr. Wyckoff suffered injuries while working for Soles Electric |

Company. Althoughin an industrial setting injuries are not imlco.m_mon, Mr. Fravel and Mr. Wyckoff
rwc\re meémbers of a sméll group of Sole’s Electric Co_rhpany _émﬁl‘oye_'es who suffered injuries that
resulted in total éxpeﬁditures in excess Qf $10,000.! Mr. Wyckoff suffered his injur_y (specifically,
a work-related her_l_lizi) in 1997. Mr.‘Fravel.'suffered a baék injury iﬁ 1999. |

C. ~ The Soles Electric Company Layoff Procedure.

. Itisundisputed that Soles Electric Company has no formal, structured process for the

selection of employees for layoff. No Teasons are 1dentified other than “lack of work.” Tt is further

A copylof the Policy Claim Loss Report containing the total costs relating to workers’

compensation injuries from July 1, 1995 to April 9, 2002 is attached hereto as “Exhibit A.”
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undisputed that Soles Electric Company contemplates that 1ayoffé will not be permanent, and that

~ employees will be called back to work when business circumstances justify a reéall.

D..  The Layoff Of Wayman Fravel.

Soles Electric Company laid off Wayman Fravel in March 2000, based solely on a

- supposed “lack of work.” Tt is undisputed that Soles Electric Company called back other laborers
and hired multiple new laborers following the lay off of Mr. Fravel —and that Soles never Qalled Mr.
Fravel back to work.?

E.  The Layoff Of Keith Wyckoff.

In September 2000, Soles Electric Company opted to reduce its work force from two

~welders to one. S_olés Electric Company selected Mr. Wyckoff for layoff. It is undisputed that Séles '

Electric Company did not offer .any alternative positions to Mr. Wyckoff, despite his qualifications
and experience, and that Soles Electric Cpmpany never offered Mr. Wyckoff any of the positions for
which other employees were called back-fp work and/or for which new employees were hired.

F.  TheClaims.

© Mr. Fravel believes that the decision to lay hilﬁ off and to not call him back to work

constitutes discrimination on the basis of his workers’ compensation claim. M. Wryckoff believes

that the decision to lay him (_)ff and to not call him back to work or to offer him other positions

constitutes discrimination on the basis of his workers’ compensation claim and discrimination on
the basis of his age, since he is over the age of 50 and the employees who were recalled and hired

after kLis layoff were much ypﬁnger.

?  Responses to Interrogatory No. 4 and Interrogatory No. 6. from the second set of

interrogatories to Soles Electric Company lists the persons recalled and the persons newly hired since
September 1, 2000. A copy of these responses are attached hereto as “Exhibit B.”
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G. The Dismissetl Of Mr. chkoff’ s Retaliation Claim.

Prior to tnaI the CII'Clllt Court d1smissed Mr. WyckofP’s ‘claim for workers”

compcnsatlon retaliatlon In an Order dated July 31, 2003, the C1rcu1t Court explained that “Mr

Wyckoff’ s lay fo in March 2600 was simply too far removed temporally from his workers’

- compensation claim in the Summer of 1997 to support a jury finding of a causal connection.”

~ (Opinion _C_)rdcf Granting in Part and Dcnyin_g in Part Defendant’s Motion for Summary Judgment

~ 0f7/31/03 [hereinafier “Opinion Order”] at 8.°

H The Jury Instructions. .

- Incrafting the instructions to be giiren to the jury, the Circuit Ccptirt declined to utilizc

Instructions aimed_at. cnablin.g the jury to uﬁdcrstahd the r.ea-lities‘of e‘.mploynicnt discrimination
| law_silits, iil which the employer rarely if ever admits to having illegal motives for its :dccisicn. For
e'xa_tmpic, based on the case of Pcweil v, Wy- oming Cabiéviéioﬁ, Inc., 184. W. Vc. 700, 704, 403

, S.E.id 717, 721 (1991), Mr. Fravel and Mr. thckoff offered the following instruction: “indecd,
eniijioyers who discriminate against employees WhO have filed workers’ compens ation clainis rarely
broadcast their 1ntent10ns to the world. Employers who engage in conduct of this kind may be
expected to try to avoid detection and they typlcally will try to accomphsh their objections by subtle

-rather than obvious means.” The Court elected, however, not to give this instruction to the Jury, anci

- Mr. Fravel and Mr. Wyckoff propcriy preserved their objection. (TrénScript of Plaintiffs’ Objections

> The Circuit Court -also noted in the Opinion Order that “there is no evidence of the
r'cmployer s criticism of Mr. Wyckoff’s work performance or harassing condict at the time of the
layoff.” (Id. at 8.) However, the same observation could have been made as to Mr. Fravel’s claim
for workers” compensation retaliation. The only difference is that Mr. Fravel’s workers’
compensation claim was filed much closer in time to the layoff than was Mr. Wyckoff’s workers’
compensation claim :




to Court’s Charge at 2.)°* During the conference rega;rdmg the jury instructions, the Circuit Court

_explained that the language would be excluded because even though it comes from adecision of the '

West’Vl_rglma Supreme Court of Appeals, “It’s not a syllabus point.” (Transcript of Excerpt of Trial
at 10.)°

Mr. Fravel and Mr. Wyckoff also offered th.e. following instruction, which

was adapted from the case of Skdggs v. Elk Run Coal Co.. Ine.', 198 W. Va. 51,74,479 S.E.2d 561,
584 (1996): |

[I]t is possible that subconscious or stereotypical thinking motivated

 Soles Electric Company to take adverse action against [Mr. Fravel

- and Mr. Wyckoff] and for examiple, Soles Electric Company

* rnanagement employees could testify quite honestly that they did not

. consider Mr. Fravel’s work-related injury or Mr. Wyckoff’s age in

making the decision to lay them off and not recall them. Yet, they
might still be able to prove prelext by showing that management -

unconsciously considered these factors in terminating their

~ employment, while at the same time, calling back from layoff other

employees and hiring new employees

(Transcript of Plaintiff’ s Obj ections to Court’s Charge at 2.) The Court elected not to give the

instruction, and Mr. Fravel and Mr Wyckoff properly preserved thelr Ob_} ectlon
Fmally, Mr Fravel and Mr. Wyckoff offered the followmg language from Ska agges,
198 W. Va. at 72 n.21 ,479 S.E.2d at 582 n.21: |

Because discrimination is essentially an element of the mind, thére
probably will be very little direct proof available. Gone are the days,

. if, indeed, they ever existed, when an employer freely will admit to
taking adverse action against an employee for illegal reasons. '
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attached hereto as “Exhlblt cr

5 Copies of the relevant pages frorn the Transcrlpt of Excerpt of the Trial are attached hereto

as “Exh1b1t D.”

Copies of the relevant pages from the Transcript of the Obj ecttons to the Court s Charge are



(1d. at 3.) Again, the Court decided not to give the instruction, and Mr. Fravel and Mr. Wyckoff
. preserved their objection.

In contrast, the Circuit Court gave Soles Electric Compaﬁy’s instruction regarding

the so-called “business judgment” mle,radv'isinrg the jury that “[w]hether the defendant’s decision

seemed fair or wise to you is not a basis upon which you may rely in finding that the defen’daﬁt
unl_'awfully discrimiﬁatéd agéinst the piaintiffs.” Mr. .F-rave;l énd Mr. Wyckoff preservéd their
-Obj ¢cti01_15 o this 'ins&ucfion. (1d. at 3.)

| ’ A sep'aré,fe' problem with the jury instructiqns flows frqm. the manncr in which the
Circﬁit Court delivered the instructions. Rather than biecing together a unitary charge that toucheé
on all relevant issues sep arately with the la‘n guage proffered By each party woven into the ﬁnai text,
-the Circuit Court read all of the instructipns '1.3r.ovidéd by Mr. Frav¢1 and Mr. Wyckoff (Wi‘[fh
revisions), ﬁnd the Ciréujt Céurt thenread all of the instruction's provided by Soles Electric Comp_aﬁy

(with revisions).




THE ASSIGNMENT OF ERROR R;}III;IED UPON ON APPEAL AND THE
MANNER IN WHICH IT WAS DECIDED IN THE LOWER TRIBUNAL -

A | Whether, inaclaim for Worker_;s’ compensation discﬁminatioﬁ? ﬂ_lf: claim may
| proceed despite the passage of three yeérs between the ﬁl_ing. of the claim and the tcrminatioﬁ of
'emp'onment, Where the employef previoué_ly had nb business feason to iﬁpose a layoff in the
terminated employee’s department? |
o - (The Circuit Court aﬁswered this qtiestioﬁ in the negative.)

B. .Whethe.r,. iﬁ én eﬁplom:ntdiécﬁminatiqﬁ case, the jury instructions create(i
an uﬁfair advantage for the employér by: (1) bmittiﬁg language offéred by the employee, whi.ch was
intendéd td ensure that a “fneaningful and lucid” charge was given on the iésﬁe of rliabili.ty;.
tZ) including language offer by the employer instructing the jury 119‘[ to consider Whether_ the_decision

“seemed fair or wise” inreaching a decision as to liability; and/or (3) failing to give the entire charge

“regarding liability in a unitary manner, with language offered by -Bo’;h parties woven into a single

 statement of the law on cach issue to be considered.

(The Circuit Court answered this question in the negative.)




: Iv.
_ POINTS AND AUTHORITIES RELIED UPON,
A DISCUSSION OF THE LAW, AND THE RELIEF PRAYED FOR -

A, Mr Wyckoffs Workers’ Compensatlon Clalm Should Have Been Perm1tted
' .To Proceed.

~As the Circuit Court observed in the Order _diémissing Mr. Wyckoff's claim for

workers’ compensation retaliation, a prima facie case for workers® compensation discrimination

requires proofthat: “‘(1) an on-thc-job injury was _sostaincd; (2) proceedings were instituted under |

the Workers’ Compensaﬁon Act . . .; and (3) the filing of a workers’ compensation claim was a

signiﬁcant factor in the employer’s decision to discharge or otherwise discriminate against the -

,”

employee {Opinion Ordcr at 7 (quoting Powell v. Wyoming Cablevision,- Inc., 184 W. Va. 700,

701, 403 S.E2d 717, 718 (1991) (syllabus point 1)) ) The Circuit Court 11kcw1sc rccogmzcd that

“‘[b]ecause of thc usual lack of direct cv1dcncc [of discrimination], courts have looked to a variety
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of factors. P'roximity in time of thc claim and the firing is relcvan—t, of course.”” (Id. (quoting
Powell, 184 W. Va. at 704, 403 S.E.2d at 721).) |

Thc Circuit Court concluded thét the oassage of nearly three ycarc bctwcen the date
of the injury ond the date of the layoff was too extensive to justify a finding that the ldecisiOn to.
tcrolinate Mr. Wyckoff’ s employment violated the law against discrimination on the basis_of the

filing of a workers’ compensation claim. This conclusion, however, does not take into account the

completc rangc of circumstances rclatmg to the Iayoff

Itis undlsputcd that, pnor to Mr. Wyckoff’ s layoff, Soles had two full-time weldcrs

Thus, prior to Septernbcr 0f 2000, Soles Electric Company had no reason to lay off one of its two




: welders.-. Instéad, the supposed need to downsize the work force by one welder did not.arise at aﬁy
timé after the date of Mr. Wyékoff‘ s injury througﬁ and un‘;il September of 2000.
| Consequently, the question that néeds to be addressed in this context is whether a
claim for workers’ éorhpensaﬁqn discrimination shquld berdismissed.as amatter of 13.\?\./ bésed solely
on the amount of time that élapses between the injury and the termination notw.ithstanding evidence
that the employer_ previoqsiy had no réason to take adverée action against the employee. Surely, the
laW does not alloﬁv illegal motives to infect decision-making merely because a certain amount of
time has gone by beh&een protected ac_tivit;/ and termination of employnﬁent. Insteaﬂ, th;a paésage
of time should be one of_ the factors that the jury .fair]y considers. Any other rule would enc.oura-gé'
employers to “bide their time” as to an emplbyee Who has filed a workers’ corﬁpgnsation claim,
éomplained about sexual harassment, or engaged iﬁ any other behaviors th.at might raise the ire orf

management — but for which retaliation is morally and legally forbidden.

B. The Jury Instructions Gave An Unfair Advantage To The Defense. 7 '

In Skaggs v. Elk Run Coal Co., 198 W. Va. 51,77, 479 S.E.2d 561, 587 (1996), this

Court observed that the trial court in discrimination cases should “bear in mind that the jury’s role
is the recreation of what happened and should strive to charge it in ways that are meaningful and
. lucid.” As this Court further explained: -

The form and language of jury instructions are committed to
. the sound discretion of the trial court. We would hope, however, that
the trial court would use that discretion to avoid repetitious
statements of the law that could create an unintended advantage for
one side or the other. This is especially true when the inferences to
be drawn from the overall evidence are conflicting and could lead to
different results. |

198 W. Va. at 78, 479 S.E.2d at 588."

10




In this case, Soles Electric Coﬁlpany’s proposed jury instructions contained multiple
references to énd variations of the go-called “business judgment” rule, a concept that has been
menfioned in several decisions of thié Court_u-but not articulated in ény s;yllabus points. E.g.,
Skaggs, 198 W. Va. at 78, 479 S.B.2d at 588 (addressing in a footnote the pfépﬁety of a “business

judgment” instruction, after this Court decided that a new trial was required on other grounds). In

this case, the final charge incorporated a lengthy passage ﬁ_‘dm Soles Electric Company’é proposed

instructions, which paraphrased the relevant portion of the Skaggs opirﬁon regardiﬁg fhe business |
Jjudgment rule. In contrast, and as explained above, the Circuit Court declined to include within the
. - charge certain language proffered by-Mr. Fravel and Mr. Wyckoff, which likewise was ba_se_d on

 statements contained in Skaggs and other decisions of this Court. (See supra p. 5-7.).

The Circuit Court based its decision to exclude the proffered quotations of Mr. Fravel

and Mr. Wyckoff from Skaggs and -oth_ér decisions on the fact that such language does not appear

in a syllabus point. (See supra p. 6.) Thus, as an initial matter, the use of dicta from Soles Electric -

Company’s proposed instructions and the refusal to incorporate similar statements from the
instructions proposed by Mr. Fravel and Mr. Wyckoff created an unfair advantage for Soles.

* The Circuit Court’s practice of pasting together the plaintiff’s proposed instructions

and the defendant’s proposed. instructions likely enhanced the employer’s advantage. In

discrimination cases, the instructions regarding liability should be incorporated into a single
statement of the léw, balancing the “meaningful and lucid” instructions offered by the plaintiff

against those offered by the defendant within the same portioﬁ of the charge. By giving what

essentially amounted to a “double charge,” with the entire body of the instructions proposed by Mr.

Fravel and Mr. Wyckoff followed by the entire body of Soles Electric Company’s proposed

11




instructions, the jufy did not have the benefit of a unitary, comprehensive instruction regarding the
critical issue of liability.
Finally, the charge contained a statement that essentially placed a “double burden”

on Mr. Fravel and Mr, Wyckoff. In Matheny V.'Fa_irmont General Hospit'.al, 212W. Va7 40, 742,

575 S.E.2d 350, 352 (2002), this Court held at Syllabus Point 5 that “when the jury chargeina

negligence action includes an instruction stating the plaintiff's burden of proof, it is reversible error
for the court to also include in the charge an instruction informing the jury of'a presumption that the

defendant has acted in accordance with the appropria_fe standard of care or duty.”

This principle should be applied with eqﬁ_al force in employment discrimination cases, -

espéciaﬂy inh ght-o_f’ the Suprenie Cour.t’s'obs‘érva‘tions in Skaggs fegaraing ,ths irﬁp;)rtance of jury
.charges that aré_meaniﬁgful and lucid, but that do not give eithef side an unintended advaniage.
‘Based onthe fluid, fact'-i'htensive nature of employment discriminati.on‘cas:es, an instr'uc.tion créating
the kind of “double b}lr_del_l” that the Supreme Court prohibited 111 fhe Matheny‘decision could cﬁmé
in many forms. | o |
Here, the ﬁﬁal ch’arge contained language that amounted tq_ the.creation of a
presumpﬁon that. the- decision of the deféndant to lay off (aﬁd never recall) Mr. Fravel and Mr.
Wyckoff was legal and izalid. Speciﬁcaily, thé charge warﬁe_d_thé jury that “whether the defendant’s
decisions seem fair or'Wise to you is 1ot a basis upon which you _Jmay rely 'in finding that .the

defendant uﬁlanully discriminated against the pla‘intiffs..” Contra Skaggs, 198 W. Va. at 74, 479

S.E.2d at 584 (recc')gnizirrig“that prddf the. employer acted “Incorrectly or fdolishly ... would clearly

be relevant in proving pretext’_’).'
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Such a statement obscures to the point of irrelevance proper statements from the

portion of the charge offered by Mr. Fravel and Mr. Wyckoff regarding the fact that a finding of

discrimination may be based upon the elimination of legitimate explanations for the decision, and
regarding the fact that pretext may be found based ﬁpoﬁ the fact that the reasons offered by Soles’

Electric Company for its conduct are not credible. A vague-but-thin line exists between explanations

that seem unfair or unwise and explanati.ons that are not believable. Indeed, the fact thata decision

 strikes the jury as unsound or nonsensical rightly should be considered in its assessment as to -

whether thé profferéd explanation is worthy of credence.

| | | Put simply, the giving of an in;truction to:the Jury tha “w.hether the defendant’s
decisions seetn fair or wise is _nét a basis upon which [itj may rely” in dete.:rmilling. Whéfhér
discrimination o_ccurréd is in:corre.c’E — and it is no different than giving to the. jﬁry'in a negligence
case an instmctioﬂ .t'hat it should presume that the deféﬁdant acted prudently and p_roperly.‘ If

anything, the instruction given in this case goes a step farther by telling the jury that certain evidence

. that could lead to.a finding of ultﬁnate liability should not be considered at all. The end result, if this .

outcome is permitted to stand, is that employees must prove discrimination without having at their
disposal the ability to p.ersuade the jury that evidence of unfair or unwise decision—making can (and
should) be considered in assessing whether the decisions seem unfair or unwise because they are a

pretext for discrimination.
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-V
CONCLUSION

~ For the reasons set forth above, pe’titioner_é; Wayman R. Fravel and W. Keith Wyckoff
request that this Court reverse the judgment entered by-the Circuit Court of Marion County and
remand this action fbr a n'e\_z'/ trial.

Dated the ,3 day of December, 2004.

Michael JFlorio (WV ID.#6313)
Florio Law Offices

333 East Main Street
Clarksburg, WV 26301

(304) 626-3000

Counsel for the Appellants, ,
Wayman R. Fravel and W. Keith Wyckoff
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