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No. 32727

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

WILLIAM JACK STUCK,
Appeliant,

V. | -. : Civil Action No. 03-D-824
_ | _ ' (Kanawha County)
ANNA J. DUNCAN STUCK, - |

' Appeliee.

BRIEF ON BEHALF OF ANNA J. DUNCAN STUCK, APPELLEE

Comes now the Appéflee, Anna J. Duncan Stuck, by her counsel, and
pfesents her Brief pursuant to Rule 10 of the West Virginia Rules of Appellate
Procedure.

l.  OMISSIONS, ERRORS OR INACCURACIES IN APPELLANT'S
“ KIND OF PROCEEDING” AND “STATEMENT OF FACTS”

Appél!ant Stuck has provided accuréie informaticm pursuant to the “Kind of
Proceeding” and "Statement of Fac:is" sections of has Bnef
ll. RESPONSETO APPELLANT’S ASSIGNMENT OF ERROR

APPELLANT S ASSIGNMENT QF ERROR

A. Whether the famrly court abused its discretion or was otherwise
ciea'rly erronecus in its findings of fact and conclusions of law that the Appeliee is

entitied to one-half of the value of the Appeliant's pre-marital residence.’

*In this first assignment of error, Appellant states the family court's findings of fact and
conclusions of law erroneously. The family court actually found that "the residence is marital



APPELLEE'S RESPONSE

in rende;iﬁg its decision in this 'Matte_r, the findings of tact and inferences
drawn b'y the family c:éurt.were suppo;'ted by substaniial evideﬁée and thé family
court méde findings of fact essential to the prop_e} r_ésQIutior.z.’of the legal
questions involved; thus, the Family Court neither abused its discretion. nor was
clearly erroneous in fts findings of fact and conclusions of law that the parties
herain are owners of the residential réél estate focated at 2605 Larwood Drive
as joint tenants with right of survivorship in the surviving spouse..

B. | Whether the Family Court abused its discretion or was clearly in

error in failing to apply all three steps in the equitable distribution analysis.

APPELLEE'S 'RtSPUNSE

Th'e.‘;. family court did not abuser its discrerlion and was not clearly In error
“in failing to apply al":t thres steps in the equilable di_stribution analysis” pursuant to
the dictates of Whiting v. M;rfng'. 306 S.E2d 413 (W.Va. 1990). in that
| Appeiléﬁt Stuck’é argqment herein is based on a faulty reéa_ding of the fémily
céurt’s decision and toially ighores the “circumstances and the controlling law

‘stated,” as referenced by the family court in its ruling.

progerty and that Mr. and Mrs. Stuck ate owoers of said property as joint tenams with right of
survivorship in the surviving spouse.” See No. 12. Findings of Fact and Conclusions of Law and
Finat Order. :
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" IV.  STANDARD C)F REVIEW

When ccn'sidé:ing the cdrrecthess'of decisions rendere& by a ci'rcmt court
that was based upon a Farm]y Courts ruhng, this Court dppll&b a multifaceted. -
rewew as follows

In reviewing a final order entered by a circuit court
judge upon a review of, or upon a refusal to review, a
final order of a family court judge, we review the
findings of fact made by the family court judge. under
the clearly erroneous standard, and the application of
the law to the facts under an abuse of discration
standard. We review questions of law de novo, -

Ciifford K. and Tina B. v. Paul 8., 2005 W.Va. LEXIS 58
{2005), citing Syl. Carrv. Hancock 607 S.E.2d 803
(W.Va. 2004).

Syl[abus Pt. 2, 'Stepﬁen L. H. v. Sherry L.H., 465 $.E.2d 841 (W Va. 1995)
-atafes: |

Ungder the clearly erroneous standard, if the findings

- of fact and the inferences drawn by a family law
master are supported by substantial evidence, such.
findings and inferences may not be overturned even if
a circuit court may be inclined to make different
findings or draw contrary inferences.

V.  ARGUMENT

A IN FINDING THAT THE RESIDENTIAL REAL
ESTATE LOCATED AT 2605 LARWOOD DRIVE IS
MARITAL PROPERTY AND THAT THE PARTIES
HEREIN ARE OWNERS OF SAID PROPERTY AS
JOINT TENANTS WITH RIGHT OF SURVIVORSHIP
IN THE SURVIVING SPOUSE, THE FAMILY COURT
WAS NOT CLEARLY ERRONEQUS IN ITS FINDING
OF FACTS AND DID NOT ABUSE ITS DISCRETION
IN APPLYING THE LAW TO THE FACTS.



The Circuilt Court of .Kahawha County neither erred. nor abused its
discretion In :rendeﬂ‘ng its decision In this matter. I his Brief, Appeliant Stuck
focuges on the two prenuptial agreemenits, dated August 18, QDGO, both of which
WErs exécuted ohe day before the parties’ marrilst_ge; The parties first executed
a prenuptial agreefnent, which had béen prepared by Appeilant Wiilfam Jack
Stuck’s attorney, 'Timothy J. LaFon, and then Iéter that day, the parties exécgijted
| a. second prenuptial agreement, prepargd by Appe!leé Anna Jean Stuck's
attorney, Gordon Billheimer. |

The family couri judge stated in No. 10 of his Findings of Fact, as follows:

.There were two prenuptial agreements prepared prior

fo the marnage but the transfer of the residence and

the automobile were some time after the marriage

and the Court finds that as to these two jtems the

prenuptial agreements have no ellect as both

agreements contemplate ownmg and transferring -
" property after the marriage. :

indeed neither prenuptial agreement has any beanng on whether the
' mantal home Is in fact marrta[ pmperty because Appellant Stuck went beyond the '
paramelers of both ;Jrenupual agreements when he later conveyed the Larwood"
Drive res;dence into thé names of Wl!ham Jack Stuck and Anna Jcan Stuck, his
wife. as joint tenants with the nght of qujrvrmrqmp in the sumvmg Spouse with no
. other limits and maodifications. |
By fhis conveyance by deed, dated March 14, .200"1, Appé!lant S_tﬁck
| clearly and unequivocally expreésed his intent that the Larwood Drivé home no
longer be considered his 's.e'parat‘e property, but instead be 'maritél property

subject to equitable distribution, 'pursuant to Whitin'g, supra, where, two days



atter their marriage, the husband transferred titie to certain Maryland property
* into his and his wife’s names jointly. Thislclourt further provided in Whiting, as
+ follows:

-‘Mr. Whiting is therefore presumed to have donated

whatever separate interest he may have had in the

property to the marital estate. The property is

presumed to have been marital in character, and, as

no evidence was offered to rebut the presumption, the

proceeds of its sale were aiso marital property within
the meaning of our equitabie drntnbutton statutes.

id..at 423,
While the prenuptial agreements are not probative with regard to the
issues herein, it is interesting that Section VII (1} of the agreement prepared by

Appeliant Stuck's attorney states that “[tine provisions of the Agresment shall not

" prohibit either Stuck of Duncan from making any gift, in any amount, to her or her

respective spouse, and that gift shall become the séparate broperty of ’the' dcnas '.

spouse. " Appellant Stucks conveyance of the property to Appeliee Stuck was

clearfy a gift under controlirng West Virginia law. Whrfmg states in Syllabus Pt. 3.

that [w]hgre_. during the course of the marriage, one spouse transfers title to his
or her separate property into the joint names of both spouses, a preésumption’ that

the transferring spouse intended to make a gift of the prdperry to the marital

estate is consistent with the princihles under!ying our eguitable distributioznl

- statute.” See also Syliabus Pt 2, Charlton v. Chartion, 413 S.E.Zd 811 (Wva.

1991), which cites Whitfng, :srrpra. '
In further explanation of his decision, the family court judge provided in

No. 11 of his Findings of Fact, as follows: -
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The family court judge rurther found pursuant to No. ‘12 of his Fmdmgs of
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- ltwas the Respondent’s position that the conveyance

of the real estate was simply a protection mechanism

as asked for by the pefitioner to assure she had an .
 abode should something happen to the respondent

and thal there was no'long term plan for conveyarice
in contemplation of separation and divorce. Counsel
for the Respondent cites the cases of Charfion v.
Charniton, 186 W.Va 670, 413 8.E.2d 911 (1891) and
Bumnside v. Burnside, 194 W.Va. 263, 460 S.E.2d 264
(1995) in an attempt to make the point that propery
transferred to a marital estate creates only a
presumption that such property was a gift to the
marriage and that the actions of the Respondent in
translerring the property was not intended as a gift or
was the result of some coercion, duress and
deception. The Chariton case dealt only with monies
transferred to the marital estate. In the case at issue
real property was deeded in the form of transfer of a
house, with the primarily agreed intended purpose
was s0 that the petitioner would have a place should
the respondent pass. However those limitations on a
gift of a deeded piece of property, even if true, without
furlber  stated Hmitation have the additional
complications of the statute of frauds and complicates

- other evidentiary matters as well. Public policy would -
- also-weigh against going outside of the transfer

document and would create disastrous. ev:dentaary

issues on which the courts would have to analyze and

‘Speculate.

The Cour‘t finds that there was no under coercion. -
‘duress [si¢] or deception and thus, under the previous

principles cited, the court finds that the deed is the
controlling document and that the pelilioner has an
ownership share of the  stated property at 2605

Larwood Drive.  This court, under the circumstances -
and the contiolling law stated, does specifically not -

rule on the equitable aspects of the transfer

Fistac

Fact that “the_test:mony of the Defendant's witnesses and the Defendant are an

attempt to madify a written agreement which is clear on its facﬁe._“

Uas g
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The family court judge’s concermn for the “time honored “ Statute of Frauds

ls well-placed. This Gourt, in' Cottrefl v. Numberger, 47 S.E.2d 454, 463-464

(W.Va. 1948) provides an excellent discussion Qf the sanctity of the statuté of

z West Virginia Code § 36-1-3 states as follows: *No contract for the sale of Jand, or the lease
thereof for mare than one year, shall be enforceable unless the cantract or some note or

memorandum thereofl be in writing ang signed by the party to
agent But the consideration need not be set forth or express

Frauds, West Virginia Code § 36-1-3,% as follows:

The Statute of Frauds is a time honored statute. The
need of a statute of that character hecame evident in
England during the reign of Charles Il and it was

enacted in 1676. In some form it has been the law of -
this State and of the Cormmonwealth of Virginia since

the beginning of the statehocod of each. it was

. designed to prevent fraud and perjury in connection

with ‘the sale and the transfer of lands and other
designated transactions. Though it may never be
made the instrument of fraud which it was intended to
prevent, it is just as necessary and equally important
that it should not be ignored or circumvented in any
set of circumstances which comes within its scope

‘unfess its application, in a particular instance, results |

in fraud or leads to Inequitable. conduct. These
statements as to the necessity of that statute apply

with equal force to the statute which deals wilh

conveyances - and requires the creation and the
conveyance of specified estates and interests in land

to be by deed or will. Code, 36-1-1. The dangerous

consequences which would follow the relaxation of

the requirements of these wise and salutary statutes -

to permit the creation and the transfer of various
Interests and estates in Jand by parol would inevitably
produce . intolerable . confusion  and . destructive

~ instability in the law of real property. To sanction the

substitution of verbal declarations  for = written

instruments in the creation or the transfer of certain

interests and estates in land is to reject the
wholesome experience of the past for uncertain
memory and unrecorded expression and, in so doing,
to adopt a course which is.necessarily fraught with

_dang’er. This risk should never be undertaken except

proved by other avidence."

be charged thereby, or by his
ed in the writing, and it may be
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to prevent, in a clear case, the injustice which results
from fraud or .inequitable conduct; and whenever
doubt on this point exists the requirements of these
statutes should be strictly adhered to-and enforced.
. Appellant Stuck’s Brief provides copious excerpts from the depesition and
final hearing testimony of the parties, which are wholly unavailing in fight of
. Cottrelf's discussion of the Statute of Frauds, above. Appéiia'nt Stuck’s attempts
1o rebut the preéumption of git by the “substitution of verba! dec_!arat%chs for
written ingtruments,” is a good example of the type of parol evidence which
cancernaed the Coffrelf Court. For instance, Appeflant Stuck asserts  that
“Appellee constantly and relentlessly pressured Appellant into executing a daed
transferring his marital residence to them as husband and wife as joint tenants
with rights of survivorship.” - (See, Brief of Appellant, PP. 22-23) importantly,
hawever after hearmg the testimony of the pa'taes, *t*e fam!ly couujudge found
ne coercion, duress or decept;on in the execution of the deed. (See No. 11 v
Findings of Faa and Concfusaons of Law and Final Order) ThlS Court provsded _
ri- Stephen LH: v bheny LH 463 S.E.2d 841, 852-853 (WL Va 1995} that
[]hcre are many critical dbpeLtS of an evidentlary heanng Wh]Ch c:annot be
' ‘educed to wrttmg and placed ina record o, g the demeanor of w'tnessma “ The o
Court continued:
‘These factors i 'ray affect the mind of a trier of fact in
forming an opinion as to the weight of the evidence
and the character and credibility of the witnesses. _
Thus, the importance of these tactars should not be
ignored by a reviewing court. - Given a fam:!y law
master's intimate famtllanty with the proceedings, the
family law master is in the best position to weigh

evidence and assess credibility in making the ultamatc
rulmg on dlsputed issues.
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A survey of reievént decisions from éther jurisdictions, involving similar

 facts to t.h'e‘ instant matter, is highly ins.u‘uctive with rega.r'd_ to resolution of the' '

iss.‘ue‘s hé'.r_ein. _

| m'som'}en v. Bowen, 575_5.E:2d 553 (S.C. 2003), the husband and wife

entered into a_rn. a-ntenuptiar agreément prior to ﬁheir marriage "‘.in an'a’cte_m'pt to |
. p_redetermin.e‘ the‘.firﬁancial coﬁééquences of any-laierjseparatian, .divorce,ror

death, and to preserve each party's separate property.” /d. at 555. Four parcels

of land were purohased and fitled in both husband and wife’s names during the

mariiage. Two of the lots were conveyed by third parties to husband and wife

“for and during their joint hves and upon the death of either of them, then to the

survivor of thern, his or her heirs or aSSIgns Two other parcels werg conveyed

by third partses to husband and wifc “as tenants by the entxrery, with the right of '

Sur‘\fIVOF‘“hfp . ld During ihe couples divorce prnr‘epdmgs the husband testified -
‘that he did not mtend to make a gift of the undrwded one—haff interest in the

propert.e_s to his _wrfe. He arg’ued that -the properties had been joint!y’ titled' 'as

an estate ‘ptanning da’éice Pursuant to the dec:szon affirming the fower trfbuna

the Supreme Court or Soufh Caroima stated "The Master found that the

amenuptia! agreement did not alter the resuﬁ because ‘nothing in the

ante-mptiai agreement prevented [Husband] from being more generousw

than he conjtrac_ted to be.” Id. at 556 (Emphaais added), The South_Carolina _

Court concluded:

The [antenuptial] agreement restricted each spousc's
right o acquire an ownersh:p interest in the other's

10
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separate property, but it did not address a spouse’s
~ right to jointly title newly acquired property. Although.
- Husband paid the entire purchase price for each of
the properties, -he chose o allow the propemes to be
jointly titted.  If Husband had desired the four
properties to be his separate praperty upon a divorce,
pursuant to their antenuptial agreement, he should
" have had the properties conveyed and titled in his
- name alone.  Under the terms‘of the agreement,
the land, which was purchased with Husband’s
separate funds, would have remained his separate
property had he not chosen to have the propertics
jointly titled. Treating the parties as “single persons
before [the] marniage” as required under the
antenuptial agreement, Wife acquired her interests in
the propertlﬂs by holding title with her husband.
id. (Emphasis added)
In the case of In Re Marriage of Jackre Culiman, 541 N.E.2d 1274 (lil.
1989), the husband and wife {Jackie and Philip) executed a prenuptial agreement
three days before their marriage which provided in part that each party’s listed
assefs were o be considered as his or her nonmarital property. Id. at 1275,
‘When Jackie filed for divorce she did not dispute “the validity or general -
'interpretaﬁon of Ihe prenupﬁal agreement.”' Id. at 1276. She claimed, however,
 that the Kaidcer house in which she and her husband Philip, were lwmg - which _
was plarpd in ;omt tenan\,y wae marital property Id.  The lower court ruled- '
that the Klldeer house. whzch had been purchased in part from the sa!c of
Phllhps nonman‘al Deerﬁeid house was his. sole nonrnanta[ proper?y On
appeal “the Appei!ate Court of ]lllr‘lO!S held that “Phihp failed to present the clear -
and convmcmg evidence necessary to rebut the legal presumption that he
Ny created marital .property in placing the Kildeer home in jomt tenancy, i at

1278. The appellate court further provided: |

I1
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Philip additionally argues that the presumption of gift
is negated by the fact the parties kept separate bank
accounts. We find, however, that the. careful

segregation of all other property just as easily

supports the inference that the Kildeer home was

deliberately put in joint tenancy to glve Jackie a

marital mtcrcst in it. , .

!d (Emphasas added)

in Coffman V. Adkms 338 N.W. 2d 540 (Iowa 1983) Lester and Edith

Adklne entered into an antenuptaal agreement two days before thelr weddmg in
which they "ret_ained the right to control and dispose of their separate estates as
 though no marriage had taken place.”  Moreover, Lester and Edith *agreed to

refinguish all rights in and claims to the property of the other, including dower,

r support ailowanee, and dietribut_ive share rights.” /d. at 542. Leeter subsequently

(after the marriage) sold a farm which Had been a part of his separate prepertyg

and placcd the proceeds from the sale in cellificates of deposlt and bank
accounte in Jomt tenancy arrounte After Lester died, the co- cxecutore of his
: estate unsuccessfuny attempted to have the lower court “construe the antenuptial
agreement as defeating defendente nght to the jaintly held property * On appeal, -
-the co- executors argued that Edith's. “acceptance of title to the jemt nk
accounts and certificates places her in breach of the antenuptial agreement." id.
~In affirming the lower.court, the Court of Appea!'s of fowa stated as follows:

The egreement guarantees to each spouse the right

to dispose of his or her property free from any claim of

or interference by the other spouse. it does not

purport to prevent transfers between spouses so fong

as they are made voluntarlly. Decedent had the

right to make any transfer of his property which’

he desired. By transferring monies into joint tenancy
with hfS wrfe he exercised this right consistently with

12
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The iowa-c_:ourt further noted that Edith was “no more obligated by the -

e -4
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the provisions of the antenuptial agreement. It may
not be entirely logical for & man fo enter into a
contract to deep his property separate from his wife's

- and then transfer it into joint tenancy with her, but that -

does not constitute a legal basis on which this court

~could void a transfer freely made.

fd. at'543. (Emphasis added)

ik

fantenuptial] agreement to renounce her interest in these certificates than she

would be to return to the plaintiff birthday and Christmas presents given her by

the decedent which were purchased with his separate funds.” /d.

Thus,

the family court judge’s decision rests on a firm bedrock of well-

reasoned legal analysis, supported by substantial evidence. The family court

neither abused its discretion ndr was clearly erroneous in its findings of fact and

is marital property and that the partles herem are nwnars of Sald proparty as Jomt N

“failing to app'!y the third step in the equitable distribution analysis” pursuant to

_' tenants with right of surwvorshlp in the surviving spouse

B. N “FAILING TO APPLY ALL THREE STEPS

- IN THE. EQUITABLE DISTRIBUTION ANALYSIS”

PURSUANT - TO WHITING, AS APPELLANT
SUGGESTS THE FAMILY GCOURT NEITHER
ABUSED ITS DISCRETION NOR COMMITTED
REVERSIBLE ERROR IN THAT ' APPELLANT'S

'ARGUMENT IS BASED ON A FAULTY READING
OF THE FAMILY COURT'S DECISION AND

IGNORES THE “CIRCUMSTANCES AND  THE

CONTROLLING LAW STATED,” AS REFERENGED

BY THE FAMILY COURT IN ITS‘ RULING,

mnrlusnons of Iaw that the residential real estate Eccated at 2605 Larwood Drive -

In his second argument, Appeliant Stuck takes the family court to task for

13
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the dictates of Whiting, supra. A fatal error In Appellant's argument on this pdint
is the fat:t that Appellant lncdrrectly quotes the family court’s ruling, as follows: .

indeed, the Family Court apparently intended to apply
this third step of the process as it conclude [sic] after
finding the residence was indesd marital, “That this
Court does not specifically rule on the equitable
aspects of the transfer.” It is clear that the Family
Court had intended to address the third step later in
its order, but failed to do so. ' L

~ -See , “Brief of Appellant,” p. 26 (Emphasis added)

Actually,.fhe family court stated in the second paragraph, last sentcnee of No. 11, .
Findings of Fact and Conclusions of Law and Final Order, as follows: “This
court, under the circumstances and the controﬂihg law stated;' does specifically

not rule on the equitable aspects of the transfer.” (Emphasis added)

In. misquoting and misapprehending the language of the order, Appellant -
* Stuck attempts to create error where there is norie.
Moreover,-t_he family court found, as follows:

In the case at issue real property was deeded in the
form of transter of a house, with the primarily agreed-
- intended puipose was so that the petitioner would

- have a place should the respondent pass. However
those limitatione-on a gift of a deeded piece of |
property, even if true, without further stated limitation
have the added complications of the statute of fraude
and complicates other evidentiary matters as well.
Public policy would also weigh against going outside
of the transfer document and would create disastrous
evidentiary issues on which the courts would have to
analyze and speculate, : '

Sew, No. 11, Findings of Fact and Conclusions of Law
and Final Order '

14



Further, Appeliant Stuck’s argument wholly ignore_s_ the “circumstances
and the. contrdling law stated,” as referenced by the famnily court in its ruling. in
that the fafnily court found that “the residence is marital property and that Mr. a_h_d'
Mrs. Stuck are owners of said prdper& as joint tenants with right of survivership
in the surviving spouse,” (id., No.. 12), it IS important to thris aﬁalysis fghét Black's )
Lamk befionaky, 6" Ed., defines “joint te‘ria.ncy" as follows: |

-An estate in fee-simple, fee-tail, for life, for years, or
at will, arising by purchase or grant to two or more
persons. Joint tenants have one and the same
interest, accruing by one and the same conveyance,
coammengcing at one and the same time, and held by
one and the same undivided possession. The
primary incident of joint tenancy is survivorship, by
which the entire tenancy on the decease of any joint
tenant remains 1o the survivors, and at length to the
last survivor. - _ -

.~ Type of ownership of real or personal property by two
~ or more persons in which each owng an undivided
interest in the whole and attached to which is the right
of survivorship. Single estate in property owned by
two or more persons under one instrument or act.
(citation omitted) An estate held by two or more
persens Jointly, each having an individual interest in.
the whole and an equal right tc its enjoyment during
his or her life. ' . -

Moreaver, this Court racently pro,\ridé& in Footnote 17, _Maup;in v. Sidiropolis, GGO -

S.E.2d 204, 211 (\JN..V.a._ 2)004),‘that “[aln estate in jo'int' tena.ncy is ane held by
two or more persons jointly, with equél righté fo éhare in its enjoyment durfﬁg )
~ their iives,-and 'h.aving a.s‘ its dis{inguishing feature {hé ﬁght of sufviVﬁ_rship;' byi.
virtue of whic-h the ef_?tire 'estaté, upon the death of a joint lepant, goes to the‘

~ survivor.”  The Court further provided in Maupin footnote:



A jont ténancy is held "by the moiety or half and by
the whole.”  The interpretation of this phrase seems
to be that such tenants are seised of the entire estale .
for the purposes of tenure and survivorship but of only
an undivided part or interest for the purpose of
forfeiture or immediate alienation. (footnotes omitted)
id.

- Thus, Appelté.nt Stuck’s misquided aﬁémpt to find error in the family
court's “lailure” to apply_thé third step in the__eq'uitabie distribution analysis is
Whoi}y without merit. The concept of joint tenancy precludes any argument that
Appellant "be awarded one hundred percent of the jointly titled property,” as
Appellant Stuck suggests in his Brief. It is impbrtant to note that as a part of its
final .order, the fafni!y court ordered “that the survivorship relationship be
terminated effective with this order.” Based on the arguments and authorities
provided herein, It would have been entirely inappropriafe for the family court to
- have engaged in a “step three” equitable analysis of the residential property, 'as

Appellant suggests. _
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Vi CONCLUS!ON |
Therefore, based on the foregoing arguments and authonty Appe[lee
' Anna J. Duncan Stuck n—::;peulfu”y reque::ib that this Court affirm the orders of
the lower tribunals. | | |
Respécﬁul!y- Submitted,

APPELLEE, ANNAJ DUNCAN STUCK
By Counsel. '

GORDON BILLHEIMER (State Bar No. 341) -
BILLHEIMER L AW FIRM. PL1LC

311 Washington Strest

Montgomery, WV 25136
-(304) 442-5161
-Counsel for Appeliee
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