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KIND OF PROCEEDING

Comes now the Appellant Wllllam Jack Stuck, [sometimes he_reinatter'
 referred to as "Husband” or “_l\/llr. Stuck”] who requests of this Honorable Court a -
reversal or remand of the Order ef the Circuit Court of Kanawha Codnty, West
Virginia, by the Honorable Tod J. Kaufman entered on‘the 31% day of January,
2005 sustamlng the findings of fact conclusions of law and Fmal Order entered
: be the Honorable D. Mark Snyder Family Court Judge for the Eleventh Famlly |
1 Court .lud|0|a! Circuit pursuant to a divorce matter. |

_l”he final divorce hearing was cdnducted on the 4™ day of August, 2004.'
The primary . issue Was the equitable distribution of Husband’s premarital |
, residence Substantial evidence was presented to the Court reiatmg to the
executlon of two substantlally similar prenuphal agreements by the part|es one
day before their marrlage | |

Substantial evrdence was also presented re’lat‘in.g to the. intent of a post
_marital eonveyar]pe by deed of the Ap'p'ellant’s prematrital residence into the .
names of both parties:as joint tenants with 'rii.ght_o_'f survivo'rs':hip. Thls:occurr_ed ._
apprQXimater six.months' after the parties Were marrie.d during their thirtyuone.
month marriage Ftnally, e\ndence was presented relat:ng to the relative N
__contrlbutions of the partles to the constructlon and mamtenance of the resrdence |
The Appellant seeks reversal of that prowsron of the Order of the Farnily
'C_Ourt of Kanawha County which granted _th_e Appellee, lVls. Duncan, one-half.-

interest in the premarital residence of the Appellant.



ASSIGNMENTS OF ERROR

Whether the Family Court abused its discretion or was clearly

erroneous in its findings of fact and conciusions of law that the
Appellee is entitled to one- half of the Appellant’s pre-marital
residence. :

Whether the Family Court abused its discretion of was clearly in
error in failin gto apply the thrid step in the equ1table distribution
analysis.

STATEMENT OF THE FACTS

.The .sUbjeet marital residence is_iocated on a parcel. of property inherited
| i:)y.the App_e!lant in 1999. The Appellant, a World War || veteran, decided to build
a home.on the inherited pfo_perty in .the Knollwood subdivieien of Charleston,
Kanawha Counfy. He began the. .c'onstruction of the home in May, 1999, and

completed the same in- November, 19'99,' using his life savings and proceeds

from the sale of an inherited house in California. This occurred approximately-

nine months before the’_'par_ties were me_rried.

Desiring to protect their premarital assets, on the 18" day of August, 2000,

onhe day before their Wedding date, the parties executed a prenuptia_l'agreement- -

'wh|ch set forth as follows in relevant part

THIS AGREEMENT, Made and entered into this the 1 8”’ day of
August, 2000, by and between WILLIAM JACK STUCK, hereinafter

referred fo as “Stuck”, and ANNA JEAN DUNCAN, hereinafter referred to

as “Duncan.”... , -
DISCLOSURE BY PARTIES
Stuck has had prepared and attached hereto and marked as Ethbft

1, a Disclosure of Stuck’s assets.. Duncan has had prepared and aftached - .
hereto and marked as Exhibit 2 a Disclosure of Duncan’s assefs. Stuck. -

and Duncan hereby acknowledge that each is possessed of separate

property in her or her own name, acquired prior to the marriage, and
that each has supported himself or herself prior fo the marriage. Each has-
informed the other of her or her means and resources. The parties -



acknowledge that each of them has ascertained and weighed all the facts -
conditions and circumstances likely to influence his or her judgment herein
and that all matters embodied herein, as well as all questions pertinent
hereto, have been fully and satisfactorily explained and that each clearly
understands and consents to all provisions hereof. The parties further
acknowledge that each has had the opportunity to consult with legal -~
counsel of her or her own selection and that each is entering into this
Agreement freely, voluntarily and with full knowledge. The parties
understand that by entering into this Agreement, they mutually waive
all rights that each may have to suppor, inciuding alimony and
equitable distribution of property in the event of separation or
divorce and by entering into this Agreement the survivor may receive
as surviving spouse less than the would have otherwise been
entitled -to receive. It is further declared that by virtue of the
contemplated marriage, neither party shall acquire any right, title or
claim to any real or personal property of the other and that such
property shall descend and be distributed to the parties respective
distributes and heirs, as may be provided in their respective Last Will -

and Testament or by the laws of the applicable jurISdICfn‘Oﬂ as though -

no marriage had ftaken place.

%2 _
CONSIDERA TION TO DUNCAN ON STUCKS DEATH
_ If Stuck shall die during the course of this marriage to Duncan
Duncan shall receive the following:.

A. Joint Tenants Property. AII assets that have durmg the
~ parties marriage been placed and titled in both parties names as jomt
tenants with right of survivorship. .

B. Insurance Proceeds. The proceeds of any life insurance
polfcy on Stucks life upon Whrch Duncan has been named as spec:ﬁc
- beneﬁc:ary : :

_ ~ CONSIDERATION ON DIVORCE

: 1. - Upon divorce each parfy hereto waives any and all
claims which he/she may have for support, curtesy, equitable
distribution of property or any and all rights that he/she may have m o
the property, both real and personal of the gther party .

' - VL

PROPERTYACQUIRED AFTER THE DATE OF MARRIAGE _
_ The parties hereto agree that of any after the date of marnage '

neither party shall have a claim or interest in any property or interest in
property owned by the other before the marriage or acquired by the other
party after the marriage. As used herein, property shall include capital
~ stock, bonds, partnership interests, real estate, inventory or other assts, .
- Whether real or persona/ or any other mvestment or assef obtamed by '




egach parly in her own separate name, Whether by purchase gn‘t
inheritance or otherwrse ,

_ . Vi :
1. The provrsrons of the Agreement shall not prohibit efther
Stuck or Duncan from making any gift, in any amount to her or her
respective spouse, and that gift shall become the separate property of the
donee spouse. :
2. During the continuation of said marrfage each of he parties
is to have the full right to acquire, own, controf, and dispose of her or her
separate property the same as if the marriage did not exist, and each of
the parties is to have the full right to dispose of and sell any and all real or
personal property nhow or hereafter owned by each of them without the
other party joining, and said transfer by either of the parties of this contract
shall convey the .same title that said transfer Would convey had the
marnage not existed. .. [emphasis added]

This agr_eement was drafted by Mr. Stuck’s attorney.
Later, on the same day, the ‘parties executed a second Prenupﬁaf
Agreemeni—in Duplicate drafted by Ms. Duncan’s attorney. The Prenuptial-

Agresment-in Duplicafe states, in 're!e.vant part, as followe:

: PRENUPTIAL AGREEMEN T—IN DUPLICA TE

. THIS PRENUPTIAL AGREEMENT made this the 18" day of
August, 2000, by and between WILLIAM JACK STUCK, prospect.'ve
husband, and ANNA JEAN DUNCAN, prospective wife. .

This. AGREEMENT lS made in consrderafron of a contemplated
marriage of the parties. . .
1. The parties have the mtent and des:re to define and set‘ forth

| the respectfve rights of each other in and to the property of the other affer -

they are married.
2. The parties - mdent and desire that all ,oropen‘y owned =
respectively by each of them at the time of their marriage shall
respectively be the;r separate property excepf as othervwse prowded in
this Agreement.
-3 At the. time of this Agreemenf bofh pan‘res own real estate,
and they have other properties, Including bank accounts, Wthh are not
'spec:ﬁcally set forth. _ = '
4. The parties hereby agree as follows: ' '
: (a} That each party covenants and agrees that he or she wil
and does relmqursh all claims of mherrtance dower, courtesy, descem‘ and '



distribution in and to all property, both rea! end ,oersonaur owned by the

parties prior fo the day of their marriage. _
(b) Any property acquired after the marriage will be

owned by the parties equally, but the accretions or replacement of .

assets presently owned by either party shah’ be a part of the mutually
owned property.

(c) The parties further mutually agree to execute and. -

acknowledge upon request of the other or of. his heirs or her heirs,
devisees, personal representatives or assigns any and all proper
assurances of release or conveyance to enable each party hereto or their

- heirs, devisees, personal representatives or assigns to bargain, -sell and .

convey or devise or fo will or otherwise dispose of any property now

owned free and clear of any real or apparent claim that might accrue by

virtue of their said contemplated marriage.

_ (d) It-is the intention of the partles tc own property
together after their marriage and in that case, they will take the
necessary steps to be certain that any property acquired by both of
them is held in joint tenancy with the right of surwvorshtp, including
any and all real or personal property. .

5. At the time of draffing this Prenuptial Agreement each of us
has a Will, and it is the intention of the parties that the Wills that we have

created shall remain in full force and effect and not be modified by this

'Agreement other than as set forth herein' [emphasis added]

The next day, on August 19, 2000, Mr. Stuck and Ms.: Duncan were

mamed On the date of the marrlage he was 78 years oid and she was’ 70 years

old. Both parties hed substantial assets which they acquired through the years,
both havmg been marrled before. Appellant was a widower and Appellee was a
.-WIdOW. o | |
Slx montﬁs later, Ap'pellan't‘ conveyed by deed his prerﬁar_ital _resi'den.ce
into the ne_mes of both be]"ties as joiet tenants with right of survivorship. .
A’fte‘r_ only thirty-one m_onths of marri_ag'e, the' earties sebareted oh April 1,
2003, Shortly thereafter, the Appellee filed a Petition for Divorce and: the

Appeliant timely filed an Answer.



A temporary hearing was conducted on the 11th day.of Auguet, 2003. At
the conolu_sion of the temp'ora_ry hearing, the Court, fnter alia, ordered Appellee’s
| counsel to submit a memorandum of law regarding the validity of the prenuptial .'
_ agreementhe had drafted. The Temporary JOrder Wes entered on the 3" day of
September, 2003. | _ |

Subsequent thereto, Appellant fited a. Motion to Disqualify Appeliee’s
counsel alleging that her counsel had a conflict of interest in the cas'e'inasmuch
as he could potentlalty be called asa w:tness relatlng to the faots crrcumstances
and intent in executing the second prenuptral agreement drafted by him and'.-
_representations he made to the parties during the execution of the second - :
prenuptial agreement he prepared. The Motion :to Disqualify further alleged that,
.__aocording'to the pretriat ldepositibn testimony of Appellee, she was edvised by_

her counsel that the prenu'ptiei agreernent drafted by Appelta'nt’e counsel and the
prenuptial agreement drafted by hlm were ldentical
The Famﬂy Court Judge never ruled on the Motron fo Disqualify nor was a;'

heanng ever scheduled on the same. .

| The deposmons of both parties Were taken pnor to the flnat heanng
| On the 4% day of August, 2004 the parties appeared before the Honorable _
D. Mark Snyder Famlly Court Judge for the Famity Court of Kanawha County,:
an_d presented unto the Court their evidence re!atmg primarily to one issue: the
dispositidn of the premarital 're:sidence of Appellant._ - |

At the oonc!'usion of the hearing t'he'Famin Court Judge advised _the |

_'parties that the Court would make a _decisio'n within 'thirty daye -of the hearing



date and instructed the parties fo prépare and present to the Court their

respective findings of fact and conclusions of law. On the 171" day of November,

2004, the Court entered its Order.

The findings of fact, conclusions of law and order to which the Appellant

seeks reversal are as follows:

10.

11.

There were two prenuptial agreements prepared prior to the

marriage but the transfer of the residence and the aufomobile were

some fime after the marriage and the Court finds that as fo these

two items the prenuptial agreemenfs have no effect as both
agreements contemplate ownmg and fransferring property after the
mamage

it was the Respondent’s position that the conveyance of real estate

was simply a protection mechanism as asked for by the petitioner

fo assure she had an abode should something happen fo the .-

Respondent and that there was no long term plan for conveyance

in contemplation of separation and divorce. Counsel for the
Respondent cifes the cases of Charlton v. Chariton, 186 W.Va.

670, 413 S.E.2d 911 (1991) and Bumside v. Burnside, 194 W.Va.
263, 460 S.E.2d 264 (1995) in an attempt to make the point that
property transferred to a marital estate creates only a presumption

_ that such property was a gift to the marriage and that the actions of

the Respondent in transferring the property was not intended as a

gift or was the result of some coercion, duress, and deception. The
Charffon case dealt only with monjes transferred to the martial.

estate. In the case at issue real property was deeded in the form of
transfer of a house, with the primarily agreed intended purpose was

so that the petitioner would have a place should the respondent

pass. However, those limitations on a gift of a deeded piece of real
property, even if true, without further stated limijtation have the
addifional complications of the statute of frauds and complicates

other evidentiary matters as well. Public policy would also weigh

against going outside of the transfer document and would create
disastrous evidentiary is_sues on Wthh the courts would have to

" analyze and speculate.

The court ﬁnds that there was no under coercion duress [sic] or
deception and thus, under the previous principles cited, the court
finds that the deed is the controlfing document and the petitioner

has an ownership share of the stated property at 2605 Larwood
Drive. "This court, under the circumstances and the controlling law .

10



stated, does spec:ﬁcaﬂy not rule on the equrfable aspects of the
transfer

12.  The Court finds that the testimony of the Defendant's [sic]
.. witnesses and the Defendant [sic] are an attempt fo modify a
written agreement which is clear orr its face. The Court finds that.

the residence is marntal property and that Mr and Mrs Stuck are
owners of said property as joint tenants with right of survivorship in

- the surviving spouse.. Accordingly, under the circumstances of this
case the Court does grant Mrs Stuck’s motion fo dissolve the
temporary order that forbade the transfer of property and allows

Mrs Stuck to convey her inferest in the -property which would .
terminate the survrvorshfp

.BASED ON THE FINDINGS OF FACT AND CONCLUSIONS OF
LAW THIS COURT DOES HEREBY ORDER AND ADJUDGE AS
FOLLOWS: .

1. The _Court does find that the residential real estate is owned _by -
the parties as joint tenants. The court orders that the survivorship
relationship be terminated effective with this order. The respondent
and petitioner are ordered to effectuate a new deed or deeds in
conformity with this order. [emphasis added] :
Itis this .Order and the underlyihg ﬁndi_ngs of fact and conclusions of Iéw of
the Family Court and the upholding of the same by the Circuit Court from which

‘your Appellant seeks reversai or remand.

STANDARD OF REVIEW

ln syllabus pomt two of Lucas V. Lucas 215 WVa 1, 592 S.E. 2d 646
(2003), this Court held as follows: |
' in reviewing the cha[lenges to findings made by a fam:[y court judge that

‘also were adopted by a circuit court, a three-pronged standard of review is
applied. Under these circumstances, a final equitable distribution order is

reviewed under an abuse of discretion standard; the underlying factual . L

~findings are reviewed under a clearly erroneous standard and quest:ons
-of Iaw and statutory :nterpretat;ons are subject to a de novo review.

.711.



The Family Court abused its discretion or was clearly erroneous
in its findings of fact and conclusions of law that the Appellee is
entitled to one-half of the Appellant’s pre-marital residence.

- ARGUMENT

An analysis ef a .divo.rce action”invejiving a prenuptial ag_reement must |

begin .with the seminal case of Pajak v. Pajak, 182 W,;Va. 28, 385 S.E.Zd 384
(1989), where thi.s Honorabie Qourt', inr discussing tne validity of a prenaptia[ :
.agreement stated. that; | |

[{tlhe validity ...is dependant upon its valid procurement,

which requires its having been executed voluntarily, with

the knowledge of its content and legal effect, under circumstances
free of fraud, duress, or misrepresentation; however, :
although advise of independent counsel at the fime parties -
enter into a prenuptial agreement helps demonstrate that there

has been no fraud, duress or misrepresentation, and that

the agreement was entered into knowledgeably and voluntarily,
such independent advise of counsel is not a prerequisite '
to enforceability when the ferms of the agreement are
understandable to a reasonably intelligent adult and both parties
have had opportunity to consult with independent counsel.

In its dicta, the Court reasened that prenuptiat agreements are favored by |
publzc pollcy and that they enhance rather than detract from, opportumtles to
form marnage re!atlonships in the middle age and tater

Typfcah’y, a couple marries in the:r early twent:es has ch:ldren
and through joint efforts accumulates family assets. ‘If, then,

one spouse dies, the surviving spouse may feel a duty to

the deceased spouse as well as to the children to protect _

the assets from claims of the second spouse. Thus, without

the ability to enter into enforceable prenuptial agreements -

that protect assets from the statutory entitlement of a second
‘spouse, an older person with money acquired with the help of his _
or her spouse in an earlier marriage would be refuctant to remarry. -

12




More relevant to this case, this Court stated that, “[a] person seeking to =

overcome the presumptive validity of a Pprenuptial agreement designed to protect :

assets for the children of a previous marrlage has a heavy burden of proof.”
Appellant married h!s chﬂdhood sweetheart who was age seventeen,

when he was nineteen, in 1943. He and his first wife were married for forty-three

years .until her death in .1986. They lraised two daughte_rs and a son who"

predeceased his mother.

Appellee became a widow ap-proxim'ately two years ;pr_ior to her-marriage -

to Appellant. She inherited a substantial amount of assets, incloding_'a home and -

afarm. She has three grown daughters.,

The resources which Appellant utilized to build his residence consisted of

) inherited real property and his fife savings. Prlor to his marnage to Appellee
' Appellant decu:led to burld a home in the Knol[wood subdi\nsaon in Charleston,

Kanawha County, on his mherlted property Upon the complet:on of the home

_ des:rlng that there be absolutely no opportunity for his new wife to have an'

mterest to the home except upon his death while married to- her and in order to.

protect the inheritance of his children he had executed a prenuphal agreement

. lthe relevant portion of Wthh IS set forth as follows

'The pan‘ies hereto contemplate manymg each other in the near

future. In anticipation thereof, they desire to fix and determine by
ante nuptial agreement the rights and claims of each of them in the

property of the other arising by reason of the marriage and to
accept the provisions of the Agreement in lieu of all such rights and

claims. Each of the parties is the owner in their own right of
property and each has children or a child by a former marriage

and it is the intention of the parties that their marriage shall
- not in any way change their rights in their own property, the _
rlghts of therr own chrldren or the nghts of their distributes =

13



[sic] and heirs, except as otherwise provided herein.
[emphasis added] . . !

Latef, the agreement discusses the waiver and release by each of them of
their intestate right to the other's property in*paragfaphs Il and lll. In paragraph
IV the prenuptial agreement states as follows:

If Stuck shall die during the course of his marriage to Duncan,
Duncan shall receive the following: .
A. Joint Tenants Property. Al assets that have during the

marriage been placed and titled in both parties names as joint.
tenants with rlght of survivorship. [emphasis added]

Finally, the Iast relevant péragraph is peragreph vV which. states as foi[oWs:.
Consideration 'Ot_‘_i Divorce
| 1. Upoh divorce each party hereto waives any and all claims which
he/she may have for support, curtesy, equitable distribution of
- property or any and all rights that he/she may have in the property,
both real and personal of the other party.

Cn the_ same date, -Appeilee ‘had prepare_d"_e second Prenuptial
A_greement—lﬁ Duplicate. Appellee and her attorhey represented fo' Appelia_nt-
that th_e Prenuptial . Agreement—In Duplicate was identical to the prenuptial B
agreément signed ear]_ief in the day by the parties and prepared by Appel_iant’s |
a-ttomeyi_. |n..relia.n'ee._upon fhe representatione o.f.App.eI[ee and her ceunsel_ that
the second prenuptial agreement was simply :so that each party Weuld have an
Edent[cal and mutuai prenuptlal agreement he executed the same on the same

day of August 18, 2000 That prenupt[al agreement states in reEevant part

4 The partles hereby agree as follows:

(a) That each party covenants and agrees that he or she will and .

does refinquish all claims of inheritance, dower, courtesy, descent
. and distribution in and to all property, both real and personal,
owned by the parties prior to the day of their marriage. -



{c) The parties turther motually agree fo execute and acknowledge
upon request of the other or of his or her heirs, devisees, personal -

representatives or assigns any and all proper assurances of
release or conveyance to enable each party hereto or their heirs,
devisees, personal representatives or assigns to bargain, sell and
convey or devise or to will or otherwise dispose of any property riow
owned free and clear of any real or apparent claim that m:ght
accrue by virtue of their said contemplated marnage

| | No Intent To Gift

Atter executing the so-called mutual, dupficate prenuptial agreements, _the
parties married'the followring day. Almost immediately, Appellee began to bedger
and pressure Appeltant into executing-a deed from him indivi.dually to thetn as
husband and wife of. his p.'re-marital' reSidence, claiming that 1f he were to die
before her, she would have no place to live. This was factually untrue as
Appeflee owned a home in Fayette County She sold the home dunng the

marnage but did not contribute any of the proceeds to the marnage [Duncan

' deposmon 91 8/03 p.9] She also owned a farm in Roane County [Id at p. 13] '
She also owned approxmately S|xty seven thousand dollars in certificates of -
'deposits.'-ln an etfort to' oease her badgering, but knowing that she Wouid Only.

' get the house in the event of his death, he agreed to execute a deed as a Jomt '

tenant with nght of sur\nvorshlp oniy It is important for this Court to note that he

: did not execute a deed as a tenant in common such that It Would have Vested her -

~.an immediste -and undwlded_ one-half interest in fhe marital residence. His

~ choice of a'joint_tenant' with the right of survivorship was consistent with the

| pfenuptial'agreements and his desire to protect his property for the benefit of his :

daughters. As drafted, the deed was only intended as a probate instrument upon |

15



his untimely death while being married to Appellee. Appellee’'s own .depo.sition '

teétimony bears out her understanding of his intent:

a

> 0 > o o>

.How did it come about that the two of you or one or more
of you decided to put-the house info your names, jomt

- tenants Wfth right of surwvorshfp?

He - - He talked to Mary. | don’t Kknow what they - - what

they talked about, you know, more or less, and he called her.

He told me, he said, “Jean, I'm going to have this house put .
in your name,” he said, "so that it will be yours if anything

should happen fo me.” And he said - - | said - - he said, you
fold me that you, when we married, that you had to have
some security, that you didn’t have a home now and you
wouldn't have a home, and if it didn’t - - If the house wasn'’t
in both names, then | wouldn’t have a house because | knew
what - -'I would be put out if something happened to him.
Then he said, well, he said, “this is just not right in one way.”
That's one of the reasons [ felt hke | was a boarder there and
not a wife.

Uh huh!

" He said, if anyz‘hmg happens to you ‘then it would go fo your

family. | mean, you know.

- Uh huh. So you believe the ovérriding reason to put it in

your name is you had given up your home and you wanted

fo make sure, upon death, if something happened to him, it -~ -
©. -~ would go to you? femphasis added] _ :

- Uh huh.
. All right.

E I...(cdn'tinuing) that | had to have _s_bme security of a home - .

Gka V.

| (continuing) because if | sold mine, which wasn’t - | didn’t

get much money from my home. Sixty is not a Iot of money.

[Duncan deposrtlon pp- 25-29]

16



At the final heering Appellee was consistent with her ear_lier' deposition'

testimeony regarding_ the intent of Appellant to o'n!y have his house in the event of -

his death and not a divorce:

Q.

I just want to ask -you a few follow-up questions. Whenever
this deed situation was discussed, Mr. Stuck discussed with

you, didn’t he, that he had concems that your kids thought

they would end up with his property and not his kids. He

discussed thet you, didn’t he?

He did.

And it was never intended for that to occur, that you side of
the family get half this properfy If you separated. That was
never rntended was it?

Not b y me.

Okay. What was intended by you and by him was that if he

died, you got to stay in the house. Right? Is that correct?
. You have to speak out Ioud :

 Yes.

And there ever never any intention for you to be able to take
fifty percent of the property if you got divorced because you
didn’t really pay for any of that property. Right?...

/ don’t know' n

You didn’t have any drscuss;ons with Mr. Stuck fhet "Hey, n‘
I get dfvorced / get half of this property’?”

{ planned if something should have happened fo him. | was

going fo give it in a will to the gtrls

If someth:ng happened fo him, his girls.

'_Yes hfs girls. -

Okay And that was all under the scenario that he d;ed you :

got the propen‘y nght’?
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Yes. And then when — before | dfed, { was going to have so
that his family would get it.

Well, what is happening now was ‘never intended .or
contemplated by you two when you executed that deed.
Correct'7 .

When you executed that deed, there certainly wasn't any
discussion or intent on your part that you take half the
property if you got a divorce? ...

You don’f know_ whether there was any discussions between

you and Jack as fo whether if you got divorced, you got half |

that property when you signed that deed? Did you have any
drscuss;ons like that? :

No.

The only discussions were if he died, is that fair to you and
make sure you wouldn't get kicked out. Right? ...

- The only discussion was / will take care of you if | die.
Right?... : _ .

When you discussed this deed with Jack and the reason for
it, the reason for it because you told him that you were afraid
that if he died, you would be kicked out on the street by his
kids. Is that correct? And [ don’t want- ... _

: _Y-oui.guys Werén’t_ thinking or talking about divorce when you
prepared that deed, were you? ... =

No. )
Okay. And certainly the purpose of the deed was not =
intended. for you to take half the properfy in the ‘event of .
divorce? ... o -

That wasn ’t th'e purpose of the deed, was it?

! don’t think s0. ! don’t know. ..

Okay Now you told Mr. Stuck that your concem was thaf if

he died, you'd he k:cked out on. the street Right? s that
-true? ' _
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" Yes. -
| That wasn't a fair representation to him was it? ..

 Was it a fair represenfatfon that if you had kicked our of thet '

house, you wouldn’t have had anypiace to live?
Not il | bought a place.

Okay. You had a ferm, 'didh 't you? .

There isn't anyplace to live on it. You don’t live on ground. -

But it was a very valuable piece of property, wasn'tit? ... =

You've had money and the where-with-all fo get another

place to live if you ended up out of Jack Stuck’s house.
Correct’? : ‘

| had the money'?

Yeah and the where-with-all? You had n‘ to get another

place fo live, didn’t you7

Yes. | took what | sold for my home and put a down' '

paymem‘ on my house

| [Transcnpt of Fmal Heanng pp 56- 63]

Appellant S recollec’non of his. mtent and her pressure was unequwocal

unambrvalent end uncontradlcted

. Q.

'Okay_ There came a time in your marri‘a.g'e and you told me
if I'm right or not, that you conveyed a deed over to make the
property, this Larwood properfy joint tenancy property with

-

your wife. -Correct?

~Yes. 7
o Why-dfd you do that?
.She'badgered to me and ‘hounded me that she get security, ,
that she promised me she'd take care of me for life. She

wouldn't put me in a home she Would personaliy take care
- of me forhfe _ .

.. o .
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Okay.

| Under those conditions, | felt obligated to see that my girls

would not put her out. I made Sure that she had a home fo
live in. : :

If you died?

Ifi died,'that survivoréhip._ |

- Let me ask "this'quesﬁon. Did you have a discussion with |

your wife when this fook place over concems that if you
didn’t die and somehow you separated, the concems you

had and what would happened to the property, did you have

any dISCUSSIOI’JS Wfth her about that? -

Well f Wanted to make sure that my kIdS would recefve my
mhentance not her kids, but my kldS

Oka y

But If [ died, then | wanted her taken care of. [ thought that
much of her, but | was lost:

Dld you enfer info a — And SO you Wenf forward under that |

undersx‘andmg’?

- Yes.

.Was-—

Wn‘h that understandmg

| think you used the word badgenng Was she brmgmg up g

the isste offen ?

Many_times. Several times.

- Did you- Do you think that — Were ydu doing this in any '
way? Was this causing marital problems, this issue? .

You know, there has to be a feeling there, yes. I'm smah‘
enough to know not to do these things, but | thought enough
of Jean, | wanted her to have security. | give her complete

controls of my trust. 1.give her complete controls of my life.
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She give me nofhmg / rece:ved nothmg from her. It was a
one-sided mamage

Okay. Now, did you have occasion to have "a prenuptial

agreement drafted?

Yes.

In my eﬁ_‘ice.

Yes.

'And is that document one that ybu and your wife went over?

Yes.

Did you have — Did she get an opportunity fo take that to her
attorney?

Yes.

Okay. Now, | want to show you a provision in that pre-

nuptial agreement, Paragraph No. 4. [ think IV over here,

this is four, yes. | want to show you, and if you can read A

and B to the Court right there Read that.

- Joint tenants prope;ty. All assets that have- during the .
parties’ marriage have been placed and titled in both parties’ -
names as joint tenants with rights of sun/ivorship. Insurance

proceeds. The proceeds of any life insurance policy on

 Stuck’s life upon Whlch Duncan has been named as specn‘fc _
' beneﬁc:ary— : - : .

_ -Let me show you onhe pan‘ / thmk you're mlssmg Before A
_ano’ B, what's that say? _

_ If Stuck shall die durmg the course of his marriage to

Duncan, Duncan shall receive the followmg properfy

Okay And what does it say She recelves n‘ you dfe IS jomfly

: f;tled property?

Yes.

, | And it was speCIf:cally put in there that that was the s:tuation -
Where she got jointly held properfy
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A, Yes.

Q.. Okay. Is there also a prowsron in that pre- nuptral agreement
or did you understand there was a provision in there that all
other property that you owned before you got married to her,
you would get that?

A It would be mine.

Q: It would goon to yor_r - to yoo in any event other than that?

A Yes. | | .

.[Tr‘ahscript of Final Hearing pp. '42-47]

| Agamst the great werght of the ewdence the exrstence of not one, but two
prenuptlal agreements the deed which itself was limited to “survrvorshlp” interest
and the testimony of the partles as to the clear lntent of not making a gift of the
home the Family Court Judge found that the executlon ofa deed, in and of |tself '
mamfested a grft and superceded the executlon of' two prenuptlal agreements
In-the Iandmark case of Whrtmg V. Whrtmg, 183 W.Va. 451; 396 S.E.2d . |
413 (1990) this Court recognrzed that jomt tltlmg of separate property glves rise
toa rebutable presumptron of a gltt to the mar:tai estate “The presumptlon may-
| be overcome by a showmg that the transferrlng spouse did not intend to transfer
'the property 1o jomt ownershlp or was mduced to do s0 by traud ooercron
dure_ss, or de_ceptson_.__ | | | E‘.._ | | | |
It cannot be overemphasiz'ed that from the. date of the marr'iage' of the
parties until the' e*ecutioh of the SUbject ‘deed _si.x' months | later, Appellee
.const_anti“y' and' 'relentless!‘y' pressured :Appeitant into e*ecuting a deed

transferring his marital _residenoe to them as husband and wife as joint tenants
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~ with rights"c)f survivorship. In Wood v. .Wood, .184 W.Va. 744, 403 S.E.2d 761
(1991) a'similar issue'arose wherein this Court stated that “if one party cou!d '
show that she was coerced into [transfernng premarlta! property] the presumptlon _ |
of a gift would be overcome.” - | |

Later, in Bumside V. Bumside, 194 W Va. 263_46b S.E.2d 264 (1995), this
C_ourt fu'rthe.r etaborated on the principies se't forth in Whiting, infra. In Burnside
this Court cited cases from ot'he'r. j.ur-isdicti.ons one fact situation of which is
ldentrcal to the case sub judice as an example of when a spouse did not intend a
jomt title desrgnatron to constltute a gift or transmutation of property The Court
crted DeCabrera v. Cabrera-Rosete 70 N. Y S.2d 879, 518 N. E.2d 1168 (1987) _

for the proposrtion that “joint title in a cooperative apartment did not constitute a
gift 1o the marltal estate when the wife paid the entire purchase pnce from her
.separate property. Equa!ly lmportant the Court mted the case of In Re Marrrage |
of Benz, 165 lil. App 3d 273 518 N. E2d' 1316 116 H|InOIS (1998) where the =
I!hn0|s court faced with facts similar to the case sub jUdICG determlned that no
transmutatron took place. The W|fe |n that case recelved over one hundred srxty

'thousand doitars from the sale of her family's farm while she was marned to her.
husband After spend;ng some of the money, she ptaced one hundred thousand

' dollars ina trust in-her name only These funds were later transferred toa Jorntly |

held trust When the coupfe dlvorced the husband argued that the facts showed

' -transmutat:on of the nonmarital funds fo the marital reiatlonshlp However the

wife testified that her hushand kept “pestermg” her to place the one hundred . |

thousand dollars in the marital trust. She stated that she finally agreed to the
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transfer in order to keep peace in.the family, as her husband had become.
increasingly verbally a'tausit/e  She testified that it was never her intent to make a
gift of the one hundred thousand dot!ars The Appellate Court upheid the lower
Court’s finding that the money remalned separate property in sprte of |ts joint title.
Returning to the facts in the Bumside case, this -_Court has stated that

substantial evidence is required that clearly is indicative of a lack of donated

intent. . “Of course, the best rebuttal_ evidence would be an inStrument of

conveyance or a separate written instrur_ne_nt"signed by both spouses with an

. express provision stating that no gift is intended.” Ergo, in the case at bar, the

_du'plicate mutual prenuptial agreements executed by the'parties prior to their
marriage is that separate written rnstrument that the Bumside Court found
sufficient and the Famrly Court Judge in thrs case should have found sufficient
b‘ut, m_error,'dld not.
The Family Court abused it discretion and was clearly in error in
~ failing to apply the th:rd step in the equitable distnbutlon
. analysis.

The'AppetIant’s second assignment. 'of error is that -the ‘marital home

should not have been drwded equally between the partres pursuant to Wesf

Vrrgmia Code §48—7 1 03

In syllabus point one of Whitrng v. Whiting, 183 Wa. 451, 3.9'6 S. E"2'd__ :

413 (1990) thls Court artloulated its general procedure for determlnlng eqmtabie
dlstrrbutlon in d:vorce cases: | |

Equrtable dlstrlbutron under West Virginia Code §48 2-1, et seq

[now 48-7-701, ef seq], is a three-step process. The first step isto

" classify the parties’ property-as -marital or nonmarital.” The second
step is to value the martial assets. The third step is to divide the
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marital estate between the parties in accordance with the prinoiples. -
contained in West Virginia Code §48-2-32 [now §48-7-103]. 183
W.Va. at 452-53, 396 S.E.2d at 415-15, syl. pt. 1; see also syl. pt.
2, Wood v. Wood, 184 W.Va. 744, 403 S.E.2d 761 (1991); syl. pt.
1, Signorelli v. Signorelli, 189 W.Va. 710, 434 S.E.2d 382 (1993);
Maxey v. Maxey, 195 W.Va. 158, 464 S.E.2d 800 (1995); Mifler v.
Mifler, Appeal No. 31634 (WV February 10, 2005)

The first step in the equatable dlstnbutron process, determining whether a
particular unit of property is marital or separate property, is a question of law.
| Whiting, '183 W.Va. at 454-55, '396 S.E2d at 416-17. The family.court judge '
found that the subject real estate was ‘marital and not separate The second

step, is the valuation of the mantal property The value is not at issue.
The final step requires division of the-marital property. and is governed by
- West Virginia Code §48-2~32.[formerly §48-7-103]. Whtie there is a presumption
of equal dl\nswn of the mar!tal property, sectron §48-7-103 authorlzes an
alteration of the distribution * onty if the olrourt court determlnes that equal drvrsmn
-of the marital property is mequrtable in view of certain economic. and .

noneconomic contributions to the mantal estate by either spouse Whiting, 183_ |

W.Va, at455 3968 E2d at417

In the absenoe of a valid agreement the trial court in a divorce case' shall o

~ presume that all marital property is to be diVlded equally between the partles but -

_' may alter thls drstnbutlon without regard to fau!t based on cons1derat|on of- :
- certain statutorlly enumerated factors, including: (1)_ monetary contn_bu_tlons to
; marital- property such as em‘p!oyment in'oom.e .'o'ther earnings and funds w‘hi.ch'
were separate prop_e'rt'y; (2) non- monetary contrrbutlons to martial property, such _

as homemaker services, child oare sennces Iabor performed Wlthout
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oompensation, labor performed in the actual maintenenoe or improvement of
tangible marital property, or Iaborr performed |n the management or investment of
assets which are marital property; (3) the eftect'_of the marriage on the incomé_
eaming abilities of the parties, sucn as contributions. by either party 'to the .
education or training. of the other party, or foregoing 'by either party of
employment or eduoatron or (4) conduct by elther party that lessened the value
of marital property. W.Va. Code §48-2-32(c_)(‘|986) [now §48-7-103]. Syl. Pt. 1,
Sorrrerviﬂe v. Somerville, 179 W-Va. 386, 369 .S.E.Zd 459'-(_1'988); Pratt’ V. Pratt,
197 W.Va. 102, 475 SE. 2d 102 (1996). | | |

Indeed, the Family Court apparently intended to apply this third step of the -
process as it oonclude after finding the residence was indeed ma.ritel,' “That this
Court doee not specifioell'y_ rule on the equi_table_ aspects of the transfer.” "It is.
cfeer that the Family Court had intended to address the third step later in_its.

order_, but failed to do so.

~ Appellee cou]d not make a reasonable or rational argument that she made - -

any oontnbutron to the aquIsmon or preservatlon of the subjeot property As a
matter of fact e\ndence was presented at the fma] heanng that dunng the -
mamage she owned a house, sold the house and did not contribute any of those _

proceeds to the marrlage

Q. by Mr. LaFon] And she owned a house — and she sold that :
house? _

A .*[Mr Stuck] Yes.

Q " Did you get any — o’ro’ any of that money go to may any |
) mar:tal expenses? o _ .
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Q

A

O > o >

None.
She kept it all. Right?
Right

And When she left the marriage, she took all that money with .
her. Rtght’7 _ o

Yes.
And you don’t make any claim to that money, do you?

No.

[Mr Stuck, deposmon p.42.] .

Ms. Duncans deposmon testimony reﬂects her knowiedge that she

contnbuted nothlng to the co_nstruc’uon of the ho_me:

o

A.
Q.

A.

And- you would agree that the property that the house is
constructed on, Mr. Stuck inherited?

Yes. The prOperty, yes h

And that alf the funds to build the house came from Mr
Stuck? nght'?

Yes.

[Ms. ;Duncan_, deposition, p. 25] |

While the parties were marr'ied Appel!ant had to sue his buiider and had.to |

' engage in substantlal ht|gat|on No monies were oontnbuted by Appeilee o the'

-I[tlgatlon expenses [Ms Duncan deposmon pp. 29- 30]

Equltable Is Not Equal

-Equitable is not always equal In the Burnade case, th:s Court proposed |

that Ms. BurnS|de could offer evidence, that although the house was considered

| man’ca_l pr'operty under the first step of the process [that belng .jomtiy_titled] it
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shouid not be .equéily divided between the barties becéuse she uéed separéte o
funds to pay off the morigage. lee\mse in the case at bar, the Famtly Court
Judge failed to apply prowsmns of West Virgm:a Code §48 7-103 and divide the
equ;ty in recognition that one hundred percent_ of the resources for the acqulsntaon :
of reéi property, the construction 6f the home and Iitigatién regarding the same all
came from the Appellant, Mr. Stuck.

o In Larue v. Larue, 304 S.E.2d 312, 172 W.Va. 158 (1983), ’_ch'is Couﬁ
discussed the consideration of homemaker.servicé‘s in the.equitable_ disfrribution :
process. However, homemaker serv_icés are not .rrel_evént in this'caée_; as the
evidence is repieté that during the thiﬂy—one month period the pérties were
married, they were spending the inherifénce of Appellant takih'g trips, gambling |
and .wintering_ in tréﬁit:alu Iodalés. The partiés were hardly ever home and there
was absolu.teiy no evidence that Appellee engaged in an;} homemake.r servi'ces..

In a case subétantia!ly similar to the case at bar, in _Wbod v. Wood, 403,

S.E..‘Zlc_l 761, 184 W.Va. 744 (1991), after a seventeen year marriage, the parties -

divorced. The wifé_ in that cas_e__inheritéd a éubétanti_al amount of 'mo_ney and

 stocks from her family. At the final heéring' in the matter, the circuit_cd’u’rt" o |

. awarded unequal d_istributi_on of_the..parties assets and _debts and stated th.at_it.'

was justified beCausé Ms Wood used her inheritange for the dowh. payment o_f'
the marital houSe.r '. On appe_a'l,' Mr. Wbo_d alleged the éir¢uit court erred in
| 6rdéring an unéqﬁa?l distribution of martal prope.rty.. This Court '_fou_n_d that the

| Circuit Court’s unequai d_istrib'ufion of martial p'roperty was jUstiﬁed and was a. :' .
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"raﬁonal application of thé statute. [§48-2-32(c)] {nbw §48.~7-103.] td thé facts oﬁ
the record.” | -

Returning to Bumside, th_is Court discus.sed, ét length, the provisions of
West Virginia Code §43-2-32(c) [now West Virginia Code §48-7’—103] where a
spouse may offer a variety of evidence to Irebut.k the statutorily created -

presumption that marital property should be equally divided. The following is an '

analysis of West Virginia Code §48- 7 103 as apphed {o this case.

(1)(A) Employment income and other eammgs

(1)_(8) Fu.nd's.which ére sepérate property .
(2) H._omemaker sewi_ces
| '(é)(B) Child Care Seryiées: .
' (2)(C) Labof perfo.rmed withéut co'm'pensatiqn.
.. (2)(b) Labor p’lerf_o'rmed'in maintenanpe of prqpeﬁy |
g | (2)(E) Labor beﬁofrﬁed IE.'n ménag’emént of property |
| .(3)(/\) Qontfibution to édUbation/trainihg -
(3)'(8) Foregoing of employ.m.ent/incdm_e earning a.c:tiﬂfit.y

4 Dissipationidepreciafidn of value of property_'_ |
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M. Stuck-All
Ms. Duncan-None -

Mr. Stuck- All
Ms. Duncan—N_on‘e

Mr. Stuck-Some
Ms. Duncan-None

- Mr. Stuck-NA
‘Ms. Duncan-NA

Mr. Stuck-None
Ms. Duncan-None

 Mr. Stuck-All
Ms. Dunan-None

Mr. Stuck-All
Ms. Duncan-None

Mr. Stuck-NA
Ms. Duncan-_NA

Mr. Stuck-NA .
Ms: Duncan-NA

Mr. Stuck-NA

- Ms. Duncan-NA




Thus, in Bumnside, the Court Suggested that Ms. Burns.i.de coutd ‘offer
evidence that, atthough the house was considered marital property under the first
step of the process, it should not be equally dlvrded between the parties because
she used separate funds to pay off the mortgage.

Aséuming, arguendo, that the Appellant does not prevail on his argument

relating to step one of the eq'uitable distribution analysis, clearly, under the third

step, the Appellant must preyail as the only contributor to the existence of the

home.
Thus, under any and all theories appl:cable to thrs case rncludmg, but not

limited to, prenuptial agreements rebutabte presumptron of a gift, equrtable

- distribution, unjust ennchment comparatlve contnbutlon and source of funds all
_favor the Appeltant and the characterzzatlon of the subject property as separate_-

| property of AppeHant or, aItematrvely, upon apphcatlon of West Vrrgrma Code

§48 -7-103, that he be awarded one hundred percent of the jointly tlt!ed property
Clearly, based upon the d:scussron herern the Family Court oommrtted error or

abused its. dlscret:on in flndlng that Appellee had an. lnterest in Appeliants_

"premantal resadence or havmg found the property to be mantal commltted error
in failing to apply the third step of the analy5|s. Consequentially, the failure ofthe

_ Circuit Court, on appeal_, t'o reverse the decision of the Family Court was 'Iikewise

in error,

'RELIEF REQUESTED

WHEREFORE your Appe!lant respectfulty requested that the provisions

: 'of the Frnal Order grantlng the Appellee one-half of the former marital resrdence -
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be retrersed 'with directions to the Family Cpurt to- enter an Order grantirtg the
| Appellant all nght t|tle and ownershlp of the re5|dence or, in the alternattve that
the matter be remanded to the Family Court to apply the third- -step of the' "
| equrtabte distributlon process in compllance with Sectlon 103 Artlcte 7, Chapter _ |
- . 48 of the West Virginia Code, relating to division of marital propert'y; and for all
| other and further relief as this Hdporab‘le bo_urt may.d_eem just endi.proper. |

Your Appel!éht requests oral argument in support of his brief.
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