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Only four additional points need to be made by way of reply: |

L. JUDICIAL ESTOPPEL DOES NOT APPLY

II. APPELLATE SUPPOSITION AS TO JUSTIFICATION FOR
POLICY DISCREPANCY IS INSUFFICIENT :

IIl. NEW ASSERTION OF WARRANTY WAS NOT
THE BASIS OF THE RULING BELOW

IV. APPELLANTS DO ASSERT SPECIFIC ERROR
REGARDING THE _FINDINGS OF THE COMMISSIONER

Appellants address them each below,

I. JUDICIAL ESTOPPEL DOES NOT APPLY

Appellees contend that their reliance on matters outside the scope of Rule 56, as well as their faiture
to establisﬁ any h}tentional wrong by the insured, is somehow forgiven “by operation of Judicial admission”,
The theory ié ﬂawed-.for several reasons. |

First,.it should berehlembei'ed that this case s, in the first instanée, ébout the duty to defend. That
claimis brought by virtue of an assi gninent of rights by the insureds, Mr. and Mrs. Forssenius. Mr. and
Mprs. Forssenius névér made any ju&icial admission of wrongdoing, intentional 6r otherwise, and indeed
were so adamant in their defense that they asserted a counterclaim against Mr. and Mrs. Aluise for abuse
of process, intehtional infliction of emotioﬁal distress, etc.' Moreover, despite Appellées’ assertions to the

contrary, Mr. and Mrs. Aluise never alleged “misrepresentation”, even in the underlying complaint. The

'In determining whether under a liability insurance policy an OCCUITENCE Was or was not an
“accident” - or was or was not deliberate, intentional, expected, desired or foreseen - primary
consideration, relevance, and weight should ordinarily be given to the perspective or standpoint of the )
insured whose coverage under the policy is at issue.” Columbia Casualty Company v. Westfield
Insurance Company, W.Va, . S.E.2d (2003).




underl)?ﬁlg allegations 'weré Iiﬁ]ited to negligent failureto disclose and negligent repair. Inother Words, the
Aluises simply asserted that Mr and Mrs. Forssenius, knowing of the prior damage and repairs., should
ha.ve d:iéclosed the same so that Mr. and Mrs. Aluisle individually, or through informed discussion with their
home insi)ector, could have ﬁlade indep_ende_nt determination of whether the répairs’ were successful,
Uiti-mately, it was learned years la;:er, that they were not but it was never asserted by anyone that the
insufﬁcielncyof therepairs had manifested itself. as ofthe date of disclosure. Inshort, it was negli gence bﬁt
not m'isrepresentation. | |
Appelleesreco gn.ize that this Court did reqently adopt the Doctrine of Judicial Estoppel, West

Virginia Department of T rdnsportqtion, _ Dz_’vfsion of Hz’gkwdys, a State agency, v. Joyce L.
Robertson, W, Va.I — s SE2d____ (2005), and established the following elements:

(1) theparty aSs_umed a position on the issué that is clearly inconsistent

with a position taken in a previous case, or with a position taken earlier in

the same;

(2) the positions were taken in proceedings involving the same adverse
party; ' ' ' '

(3) the party taking the inconsistent positionsreceived some benefit from
his/her original positions; and '

(4) the original position misled the adverse parties so that allowing the
estopped party to change his/her position would injuriously affect the
adverse party and the integrity of the judicial process.

Id. at Syl. Pt. 2.

Appellants need not debate satisfaction of elements 1 and 3 as to which reasonable minds might
| differ. Appellees’ argument fails_ because elements 2 and 4 clearly are not met. Not only was Nationwide
nota party to the underlying litigation in which the allegations were ostensibly made against Mr. and Mrs.

Forssenius, but Nationwide did not rely upon any such allegations. Indeed, the suit in which the allegations
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were made, was nhot recelved by Nationwide until aﬁer the initial denial as ev1denced by the fact that it
1nst‘ructed Mr. and Mis. Forssenius to forward any suit papers whmh were Iater received. Atleast two out
of four elements not having been met, Judicial Estoppel SImply does not apply.

1L APPELLATE SUPPOSITION AS TO JUSTIFICATION FOR
POLICY DISCREPANCY IS INSUFFICIENT

Recall that the subject declarations reflect ﬁlwlporaﬁon ofendorsement 3199 but Nationwide relies
upon, and produced only, endorseinent 3199-92 instead. Even assuming that Nationwide does business -
in all 50 states, desi gnatlon of West Virginia as 92 asnow asserted by the Appellees?® scems to be a non-
sequitur. Certainly there is nothing in the record below to so mdlcate More troubling is the same
Appellees earlier representation to this Court that the de51gnat10n 92 “reﬂects only that the form
endorsement 3199 was produced in the year 1992°, Neither explanation would anewer Why thereisa
record of approval of F orm 3199-D (replacing 31 99-C) but no record ef approval. 0ofForm 3199-92 at
the West Virginia Insurance Commission®. Curiously, even now, Nationwide doesnot provide the 3199
endorsement but, rather, gratuitously states “the language is identical” s IAppeIlantS contend that attachment
of endorsement 3199-92 had to be esteblished below before the Circuit Court could preperly grant

summary judgment predicated on a definition ostensibly contained therein.

Appellees’ Brief at p. 15,
*Response in Oppositi(_)n to Petition for Appeal at p. 18.
*Deposition of Mia Rowa at p- 36 - designated but not forwarded,

*Appellees’ Brief at p. 15.



1L NEW ASSERTION OF WARRANTY WAS NOT'
THE BASIS OF THE RULING BELOW
S 2als O 1HE RULING BELOW

Appellees now assert that Appellants’ damages sounded in warranty for which there is no
coverage. That, despite the lack of any such allegation 1n the underlying complaint. Moreover, Appellees
draw this Court’s attention to a putative exclusion for losses ‘resulting from defective workmanship,
construction.:mdim,lteJn'a,ls.6 Nationwide then goes on “stressing that the intentional act exclusion was
ngither itssole nof primary justification for denying coverage™.” Despite distance from f.h'at position here,
the theory Nationwide asserted to the Circ_uit Court, and upon which the Court below relied, was that “a
seﬂer’s mistepresentation during the sale of real estate is not an ‘obcurrence’ under the terms of the
Natioﬁwide homeowner policy”. AsNationwide now apparently tecognizes, such allegationis a questior_l

of fact on which it produbed no evidence let alone evidence giving rise to summary judgment.

IV. APPELLANTS DO ASSERT SPECIFIC ERROR
REGARDING THE FINDINGS OF THE COMMISSIONER

Appellees argue to this Court that Appellants’ assertion of error with respect to the Commissioner’s
report, and the lack of hearing in particular, is moot and that their appeal is devoid of any specific
allegations of error. On the contrary, the multiple objections are set forth in Plaintiffs’ Objections to

Commissioner’s Report and include, but are not limited to, the lack of findings and conclusions, entry of

 SAppellees’ Brief atpp. 12 and 34-35,

"What isn’t cited, because it wasn’t in the subject policy, is the ISO standard exclusion for
“property damage to: (2) premises you sell, giveaway, or abandon, ifthe ‘property damage’ arises out of
any part of those premises”. If Nationwide has incorporated the exclusion, it would be correct in its

‘assertion of no coverage.



aprotective order without finding of protected matenal failure to order producﬁon of] post-lm gation claims -
materials, app11cat10n of attorney/client pnwlege to clalms staff’ cou;nsel aswell as communications with a
non-lawyer/non-manager adjuster, etc. Appellants have asked this Court to address the same, if' poss1ble
but also recognize that, absent a hearing inrecord below, the record may be insufficient for this Court to
dos0.® To assert that there were no specific objections, however, is simply wrong. Curiously, Nationwide -
also filed objections ofits owné but now having prevailed generally, seeks to enforce the Comlﬁissioner’ S

rulings and avoid appeal. It should not be permitted to do so.

V. PRAYER

For all the reasons set forth in Appellants’ Brief, as well as the foregoingreplies to Appellees’
additional arguments in oppos1t10n Appellantsreiterate thelr request that the three orders complamed of
be reversed

Respectfully Submitted,

THOMAS J. ALUISE and
JACQUELINE B. ALUISE

By B N H
Vmcent J. \I%mg
State Bar No. 4267
111 Centre Court Road
Charleston, WV 25314
Cell: 304-541-1099
e-mail: viking@charter.net

"Appellants’ Brief at pp. 42-43.
*Not contained in Designation of Record.
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