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KIND OF PROCEEDINGS AND -
NATURE OF RULING BELOW

This is a civil action initially filed by Plaintiff Dairyland Insurance Company
against Appellee Stephanie Michelle .Conley, wherein Dairyland was seeking subrogation
- against Ms. Conley for damages paid as a result of an automobile accident between Ms.
Conley and 'Dairfyand’s insured. Ms. Conley filed a third party-declaratory judgment
complaint against her insurer, Appellant West Virginia Nationat Auto Insurance Company,
alleging that it had issued a policy of insurance that was in force at the time of the accident,
and that it hence had a duty to provide coverage for the loss. The ’[htl’d -party plaintiff and
third- party defendant briefed the coverage issue presented in the complaint for declaratory
.rellef. The circuit court found that a policy had been issued by West Virginia National Auto
to Ms. Conley, and not properly canceled, and, hence, there was insurance coverage for
Ms. Conley on the date of the accident. It is from this ruling the Appellant appeals. The
Appellee contends that the circuit court ruling was proper, and that the ruling shouid be

affirmed.




STATEMENT OF FACTS
AND PROCEDURAL HISTORY

The Appellee herein, Stephanie Michelle Conley, applied for automobile
insurance with Kenneth Adkins & Son Insurance Agency on August 15, 2001. Thereafter,

she was issued a personal automobile policy by West Virginia National Auto Insurance

' ‘Company, inc., (hereinafter “National Auto”) bearing Policy No. WV1032724. On August

30, 2001, a Declarations Page setting forth the date, time and extent of coverage was sent
to Ms. Conley. The Declarations Page stated that the policy period was effective as of
August 15, 2001 and would expire on February 15, 2002. At this same time, Ms. Conley

was also provided with a Certificate of Insurance from National Auto, which set forth the

. effective dates of coverage being from August 15, 2001 to February 15, 2001. On August

30, 2001, National Auto mailed a Personal Automobile Premium Billing Statement to Ms.
Conley. This billing statement defined the policy period as being from August 15, 2001 to
February 15, 2001, and set forth the above stated policy number. This statement requested
an installment payment in the amount of Eighty Eight Dollars and 55/100 ($88.55) to be
made on September 9, 2001,

On August 31, 2001, Ms. Conley was involved in an automobile accident. On
September 10, 2001, she was notified by National Auto that her policy had been rescinded
effective August 15, 2001, and that no insurance coverage would be provided for the
accident of Augu_st 31, 2001. Ms Conley was sent another letter on the following day,
September 11, 2001 advising her that the check sent in with her application for insurance
had been returned for insufficient funds, and hence the insurance would be rescinded as

of August 15, 2001, and no coverage would be provided.




West Virginia Code § 33-8A-1, provides, in pertinent part, as follows:
Cancellation prohibited except for specified reasons; notice

Notwithstanding any of the provisions of this section to
the contrary, no insurer may cancel a policy of
automobile liability insbrance without first giving the
insured thirty days' notice of its intention to cancel:
Provided, That cancellation of the insurance policy
by the insurer for failure of consideration to be paid
by the insured upon initial issuance of the insurance
policy is effective upon the expiration of ten days'
notice of cancellation to the insured.

West Virginia Code § '33-6A-1(e)(7)(emph.asis added).

Fdrthermore; the West Virginia National Auto Insurance Company, Inc., policy
in regard to canceliation provides, in pertinent part, as follows:

15.  Cancellation

(b)  Cancellation by the Company of a policy
which has been in effect for less than sixty
(60) days: This policy may be canceled by the
Company by mailing to the insured named in ltem
1 of the declarations at the address shown in this
policy, written notice stating when, not less than
ten days thereafter, such cancellation shall be
effective, provided that the policy has been in
effect less than sixty (60) days and this is not a
renewal policy. The policy may be canceled by
the Company upon actual notice to the insured or
by mailing notice of such cancellation.

This Section of the policy was amended by an Explanatory Endorsement to
comply with West Virginia Code § 33-6A-1, with that Code Section being set forth verbatim

in the Explanatory Endorsement, A policy was issued, as National Auto sent a Declarations

Page, Certificate of Insurance and billing statement that all referenced Ms. Conley’s policy




number and dates of coverage. Under the National Auto policy language and the plain
language of the West Virginia statute governing cancellation or non-renewal of automobile
liability policies, National Auto did not effectively cancel Ms. Conley’s policy and, hence,

coverage must be afforded her for the August 31, 2001, accident.

DISCUSSION OF LAW

A. Standard of Review

This Declaratory Judgment action involves the question as to whether there
was a proper cancellation of an insurance policy. A circuit court's award of summary
judgment is reviewed de novo. Painterv. Peavy, 558 S.E.2d 336 (W.Va. 2001). An award
of summary judgement is proper when there is no genuine issue as to any materiat fact and
the moving party is entitled to judgment as a matter of law. .V!/illiams V. Precision Coil, Inc.,
194 W.Va. 52, 459 5.E.2d 329 (1995). A motion for summary judgment should be granted |
.when there is no genuine issue of fact to be tried and ingquiry concerning the facts is not

desirable to clarify the application of the law. /d.




B. ARGUMENT

l. A Policy Was Issued To Ms. Conley.

National Auto asserts that payment of an insurance premium by a check which
is dishonored does not serve as consideration for a policy of insurance policy. Hence,
Appellant asserts that a policy of insurance was neverissued to Ms, Conley, and, thus there
was never an obligation to provide any notice of cancellation. However, an examination of
the documents in this case indicate that in fact a policy was issued, and thus must have
been canceled in accordance with West Virginia Code §33-6A, et. seq..

On August 30, 2001, a Personal Automobile Policy Declarations was
genérated by National Auto and sent to Ms, Conley. This Declarations Page set forth a
description of the coverages, as well as defining the policy period for Ms. Coniey as being
from Augus.t 15, 2001 to February 15, 2002, This Declarations Page also cbntained the
policy number for Ms. Conley, being West Virginia 1032724. National Auto also mailed a
Cerﬁﬁcéte of Insurance to Ms. Conley, which stated the policy number and the effective
dates of the coverage. The Certificate of Insurance advised Ms. Conley that she was being
provided .a Certificate of Insurance for “the above referenced automobile,” and provided two
proof ofinsurance cards for the insured vehicle. The Certificate of Insurance also advised
Ms. Conley that her policy was recorded under the name and policy nﬁmber shown on the
card. fhe Certificate set forth an effective date.of August 15, 2001. The Certificate of
Insurance stated that an authorized West Virginia insurer certified that there was insurance

in effect on Ms. Conley's 1995 Plymouth Neon, effective as of August 15, 2001, This

Certificate of insurance would have sufficed to prbve to any law enforcement officer or




official requesting proof of insurance that Ms. Conley's vehicle was insured and a policy had
been issued as of August 15, 2001. The Certificate of Insurance was an unconditional
binding of coverage whiéh did not'condition the provision of c_overége or.issuance of a policy
- on the actual réceipt of payment of the premium. By issuing the certificate of insurancé,
National Auto extended coverage to Ms. Conley, that had to be canceled in accordance with ,
~ the policy and West Virginia statute.

As further verification that an insurance policy was issued and coverage
extended to Ms. Conley, National Auto sént to her a Personal Automobile Premium Billing
Statement, again setting forth the above stated policy term and policy number. This billing
statement advised Ms. Caoniey thatin ordérto “avoid the termination of your coverages, your
premium must be received in our Molrgantown office prior to the due date.” (emphasis
added). This billing statement further advised Ms. Conley that if she would remit her

premium payments in a timely basis, contintous coverage would be ensured. (emphasis

added). This billing statement required payment to be received by September 9, 2001. By
the use of language such as termination of coverage and continuous coverage, it is clear
that National Auto had issued a policy and extended coverage to Ms. Conley. Certainly, to
the ordinary person reading the documents, National Auto waé not conditioning the
provision of coverage on the happening of any event, such as eventual receipt of
satisfactory payment.

The Declarations Page, Certificate of Insurance, and Premium Billing
Statement establish that, in fact, a policy of insurance was issued by National Auto to Ms.
Conley which was not contingent.upon her check clearing the bank. Over two weeks after

applying for insurance and giving the National Auto agent a check, National Auto provided
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to Ms. Conley a policy number, effective coverage dates and a certificate of insurance as
-proofthat she was insured. National Auto appafently did not present the check for payment
prior to issuing the policy. it was only aftef the policy was issued, and upon learning of Ms.
Conley’s accident, that National Auto apparently learned that the check was dishonored.
A reasonable assumption would be that had Ms. Conley not had an accident, National Auto
would have simply required thét Ms. Conley pay the ;ﬁremium to keep her insurance in
force, effective as of August 15. National Auto had more than ample opportunity and time
between Ms. Conley’s application and its provision of documents verifying the issuance of
a policy and coverage within which to verify that the check would be honored. Instead,
National Auto chose to extend coverage to Ms. Conley, apparently before the check was
ever presented for payment, and cannot, after the fact, reseind the coverage it extended.

The fact that National Auto issued a policy is also supported by its September
10, 2001 letter. In this letter, National Auto advised Ms. Conley that they had rescinded
her policy. National Auto did not state that it declined to issue coverage, rather, it stated
that the policy was being rescinded. By Iettef dated September 11, 2001, National Auto
again informed Ms. Conley that her policy had been rescinded. “Rescind” is defined in -
Merriam-Webster's as “to cancel, take back.” Merriam-Webster Online Dicffonéry, 2005,

http://Merriam-Webster.com (April 18, 2005). The statutory provision in West Virginia for

a policy to be rescinded, i.e. canceled, is found at West Virginia Code §33-6A-1(e)(7).
Having issued a policy, National Auto was obligated to cancel the coverage pursuant to

statutory requirements. |t undisputedly did not do so.




National Auto asserts that its application form expressly provides that if the
premium remittance is not ho.nored by the bank, no coverage would be bound. However,
National Auto cannot co.ntractually defeat the application of West Virginia Code §33-6A.
National Auto chose to issue a policy to Ms. Conley, providing proof of insurance to her and
adeclaration of the Coverages. Fifteen days elapsed between the application for insurance
and the provision of documents by National Auto evidencing'the issuance by it of a policy
 to Ms. Conley. Twenty-six days after the application was received, and after receiving
notice of the accident, National Auto attempted to rescind its issuance of coverage.
National Auto, after choosing to issue a policy and extend coverage, was obligated to
provide ten (10) days notice of cancellation to the insured. AS it failed to do so, coverage

was in effect on the date of the accident.

II. West Virginia Code §33-6A Controls.

The Legislature is possessed with the power to alter the common law. Perry

v. Twentieth Street Bank, 157 W .Va. 963, 206 S.E.2d 421 (1974). By virtue of the authority
of Article VIII, Section 21 of the Constitution of West Virginia and West Virginia Code §2-1-
1, it is within the province of the legislature to enact statutes which abrogate the common
law. /d. In 1967, our Legislature enacted West Virginia Code §33-8A, broviding in pertinent
part as follows:

Cancellation prohibited except for specified reasons; notice

Notwithstanding any of the provisions of this section to

the contrary, no insurer may cancel a policy of-

automobile liability insurance without first giving the
insured thirty days' notice of its intention to cancel:




Provided, That cancellation of the insurance policy
by the insurer for failure of consideration to be paid
by the insured upon initial issuance of the insurance
policy is effective upon the expiration of ten days'
notice of cancellation to the insured.

West Virginia Code § 33-6A-1(e)(7) (emphasis added)

Prior to the enactment of this Code Sebtion. Hare v. Connecticut Life Ins. Co.,
173 S.E.2d 772 (1934) may have provided guidance on the issue presented in this case.
Hare held that the premium was the price of the insurance, and if there was no payment,
there was no insurance. Hare v. Connecticuf Life Ins. Co., 173 S.E2d 772 (1934).
However, Hare applied Pennsylvania iaw to the cancellation of a life insurance policy, and,.
hence, the guidance that it méy have provided was minimal. Upon the enactment of West
Virginia Code § 33-6A-1, ef. séq., Hare would have no relevance or application to thé issue
presented in this case. This Code section alters the application of.common and/or contract
law to the provision and cancellation of automobile insurance. In enacting this statute, the
Legislature clearly contemplated that an automobile insurance company would issue an
insurance policy to a new customer and subsequently there would be a failure of
consideration, /.e. the check would be dighonored. Insuch instance, the insureris required
to provide ten (10) days’ notice of canceliation to the insured, less than the thirty days
required otherwise. _

The Petitioner relies on Nationwide Mutual Ins. Co. v. Smith, 172 S.E.2d 708
(1970), to support its position that West Virginia law holds that attempted payment of an
insurance premium by a subsequently dishonored check does not constitute payment

sufficient to serve as consideration for a policy of insurance. The facts in Nationwide arose




prior to the enactment of the statute cited herein. When this Court decided Nationwide,
West Virginia Code §33-6A-1(e)(7) did not govern the outcome. In fact, the Code section ‘
| was not even mentioned in thé opinion. Were the facts of the Nationwide case to be before
this Courttoday, application of this statute would mandate that a different resuit be reached.
In Nationwide, a'declaratory judgment action was filed in which the plaintiff,
Nationwide, sought a determination of the rights and duties of the plaintiff and defendants,
Glenn and Carolyn Srﬁith. Nationwide Mutual .Ins. Co. v. Smith, 172 S.E.2d 708, 709
(1970). Nationwide issued a poiicy to the Smiths on December 30, 1964, bearing policy
humber 91 290-872. Id. This policy afforded automobile liability covérage for a period of
six months, from December 30, 1864 to June 30, 1965. /d. at 709-10. Atthe time the policy
was issued, the Smiths made a payment by check in the amount of $35.00. fd. at710. The
payment was refused by the bank for lack of sufficient funds. /d. On February 2, 1965,
Nationwide informed the Smiths that the check had been returned, and advised them that
it was keeping the insurance in force a few more days in order for the Smiths to send a valid
payment. /d. Nationwide also informed the Smiths f{hat the policy would be. canceled as of
February 18, 1965, unless payment was made before said date. /d. The check was
submitted again to the bank, and again refused. /d. On March 18, 1965, Nationwide again
-informed the Smiths that the check had been returned, and again advised them that it was
continuing the ihsurance in force in order for the Smiths to send a valid payment. /d.
Nationwide finally gave notice to the Smiths that the policy would be canceled as of April
2, 1965, but if payment was received before that time, the cancellation would be withdrawn.

id.

10




On or about April 1, 1965, the Smiths were issued and delivered a second
policy by Nationwide which was characterized as a transfer policy, bearing policy number
91 290-800. Nationwide,. 172 S.E.2d at 710. That policy was to replace the original policy
and be in force from April 1, 1965, to June 30, 1965, the termination date of the original
policy. Id. at710-11. Nd money was collected on this policy. /d. at 710. The Smiths were
in an automobiie accident on April 17, 1965. Id. at711. | Nationwide denied coverage ynder
either policy. /d. The circuit court found that the second policy was valid and effective from
the date of issuance and supported by valid consideration and not effectively canceled prior
to the collision. /d. at 709. On appeal, Nationwide argued that the second policy was
induced by fraud, came into existence by mutual mistake, that its' va.lidity was contingent
upon the validity of the first policy which was canceled and became nul! and vbid, and that
the first policy was canceled as of April 2, 1965, and not based upon valid consideration.
id. at 711. li was undisputed that no part of the premium for either policy had evef been
paid. /d.

On appeal, this Court applied genefal common law regarding the delivery of
a check in payment of indebtedness, and found that coverage was not in effect as the policy
was invalid from its inception. /d. at 711-713. While Nationwide was not decided until 1'970,
the insurance issue arose in 1965, prior to the enactment of the statute on cancellation of
insurance. As the issne in Nationwide arose before the enactment of West Virginia Code
§33-6A, that Code Section did not govern the outcome and was not applied to the facts of
the case. Had that Code section been applied, a different result would have been reachéd.

Today, the appfication of common law as in Nationwide has been abrogated by the
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enectment of West Virginia Code §33-6A, which clearly controls this situation, Ciearly, in
Nationwio’e, two different automobile insurance policies were issued, despite the fact that
there was no consideration. In fact, Nationwide informed the Smiths on at least two
occasions that they were keeping the.insurance in force in order for the Smiths to send a
valid paymeht_. Were the facts of Nationwide to be presented to this Court today, this Court
would apply West Virginia Code §33-6A, and find that while there was a failure bf
consideration, a policy was issued and there was not a proper canceilation.

A different result in Nationwide would also be reached not only due to the
statutory enactments, but also with the application of Conn v. Motorist_Mutu’al insurance
Co., 439 S.E.2d 418 (W .Va. 1993), regarding notice of cancellation. In Conn, this Court
- found that_notice which permits an insured an opportunity to keep the policy current by
paying the premium is insufficient notice to cancel a policy. Conn, 439 S.E.2d at 423. This
decision was based on the rule of law that a notice of cancellation of insurance must be
clear, definite and certain. /d. at 421, Hence, this Court in Conn found that the notice of
- cancellation did not comply with West Virginia Code §33-6A-3, as it implied that upon the
happening of a future event, that being the insured’s failure to pay the premium by a date
certain in the future, the policy would be canceled. .la’. at 420-421. |

Were the facts of Nationwide to be presented today, the appli.cation of West
Virginia Code §33-6A-1 and 3, as well as Conn, would mandate the finding that the
insurance company did not properly and effectively cancel the insurance. As Nationwide
was not governed by Chapter Thirty-Three, Section Six'A, and this case is, National Auto’s

reliance on this case is misplaced. Hare is inapplicable as it dealt with a life insurance
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policy, not automobile insurance, applied Pennsylvania common law, and any application
that it might arguably have was abrogated by the enactment of Chapter Thirfy—Three
Section Six A. The numerous out-of-jurisdiction cases cited by the Petitioner are irreievant,
| as this matter is governed by and clearly answered by West Virginia Code § 33-6A-1.
Even if Nationwide were to govern the outcome of this case, the facts still
establish that National Atho extended coverage and was bound to properly cancel it. In
Nationwide, thus Court stated that in order for a worthless check.to constitute valid-
| payment, it must have been uhconditionafly accepted as such by the insurer. ‘Nationwide,
172 5.E.2d at 712. Inthis case, National Auto accepted the Ms. Conley check as payment,
and extended a policy and coverage apparently without requiring the check to be honored
first. Hence, while the fine print in the application may have said that coVerage would not
be bound if the premium remittance was not honored by the bank, National Auto waived this
provision by extending coverage and issuing certificates of insurance and a policy without
receiving payment.

Il National Auto Did Not Provide
Ten Days Notice of Cancellation.

Wes.t Virginia Code §33-6A-1 governs the cancellation of a policy by an
insurer upon the initial issuance of the policy. This Code section quite clearly requires that
the insurer prqvide ten days notice of a cancellation to the insured, even when there has
been a failure of consideration to be paid by the insured upon the initial issuance of the
policy. West Virginia Code §33-6A—1(e)(7). The National Auto insurance policy language
tracks this statutory lahguage, and in fact was amended to contain verbatim the cancellation

language found in West Virginia Code §33-6A-1. Hence, under the plain language of the
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statute ahd the National Auto Insurance policy, the cancellation of Ms. Conley’s policy could
only have been effective qpon the expiration of ten days notice of cancellation, even if she
failed to tender the initial consideration. Our Legislature apparently envisioned a scenari6
such as this, and permitted an insurer to be relieved of insuring the individual upon tén days
notice if the 'inifial premium is not paid, for any reason.

This Court held in Bailey v. Kentucky National Insurance Co., 201 W.Va. 220,
496 S.E.2d 170 (1997) that where there has been an invalid cancellation, the automobﬂg
liability insurance policy remains in effect untif the end of its term or until valid cancellation
notice is perfected, whichever event occurs first. Bailey, 201 W .Va. at 228, 496 S.E.2d at

178, In Bailey, the estate of a high risk motorist who was killed in an automobiie accident
sued the insurer after the insurer denied the estate’s claim for underinsured motorist
benefits. Id., at 172, 73, 222-223. After the Circuit Court of McDowel! County granted
summary judgment to the insurer, the estate appealed. /d., at 174, 224.

This Court first determined tﬁat an assigned risk automobile insurance policy,
also referred to as a substandard risk motor vehicle insurance policy, would be subject to
the provisions governing cancellations contained in West Virginia Code §33-6A-1. Bailey,
201 W.Va. at 227, 496 S.E.2d at 177. The specific time periods within which an insurer
must notify an insured of a cancellation was then addressed. /d. In addressing the time
periods, this Court noted an exception to the thirty days requirement exists when an ihsured
fails to pay consideration upon thé initial issuance of the insurance policy: in this scenario,
an insurer must only provide the insured with ten days notice of its intention to cancel. /d.
As the language of West Virginia Code §33-6A-1 was clearly unambiguous, this Court
needed only to apply its directives to the facts presented. /d., at 178, 228. In so doing, this -
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Court found that the insurer had issued the assigned risk automobile insurance policy on
May 25, 1993, With the policy going into effect upon its issuance. /d. After the policy had
been in effect for mare than sixty days, the insurer, by letter dated August 2, 1993, notified
the insured that it intended to cancel the policy due to non-payment of premium, with
rcanceilation to be effective on August 19, 1993. This Court found that although the stated
reason for cancellation was proper, the insurer's purported cancel_lation was not valid as it

failed to provide the insured with the requisite thirty days notice. /d. it was further noted

that where there has been an invalid canceliation, the automobile liability insurance poiicy

remains in effect until the end of its term or until a valid cancellation notice is perfected,

whichever event occurs first. /d (citations omitted). Since the insurer failed to perfect a
valid notice of cancellation, its purported cancellation was determined to be void, and the
insured’s automobile insurance policy was found to be in effect at the time of the accident
on September 16, 1993. Id

The same result as reached in Bailey is mandated here. National Auto issued
an automobile insurance policy to Ms. Conley, which policy toock effect on August 15, 2003.
The Declarations page, billing statement and Certificate of Insurance conclusively establish

that National Auto issued a policy to Ms. Conley. Once the policy was issued, and National

Auto elected to provided insurance coverage to Ms. Conley, National Auto was obligated

to comply with West Virginia law and its own policy conditions. West Virginia law and the
National Auto policy require ten days notice in order to cancel the initial issuance of a policy
when there is a failure of consideration. The only action National Auto could take after
issuing the policy was to properly cancel the policy in compliance with West Virginia I.aw and

its policy. That was not done.
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The check to National Auto was writien by Ms. Conley on August 15, 2001.
Fifteen days later, more than ample time for a éheck to be presented and clear the bank,
National Auto provided a Declarations Page and Billing Statement to Ms. Conley. National
Auto apparently chose to issue the policy, provide a Declarations Page and Certificate of
Insurance to Ms. Con'ley, and send her a billing statement, prior to presenting her check for
payment; It was not until September 10, 2001, twenty-six (26) days later, and after Ms.
Conley’s accident, that National Auto sent a letter advising Ms. Conley that her check had
been returned. for insuffjcient funds, and. that her policy would be rescinded for failure of
consideration. At a minimum, National Auto's actions result in a waiver of its right to
demand actual full payment prior to issuing a policy.
| National Auto argues that public policy supports a finding that the policy was
never issued because there was not valid consideration. This argument wholly ignores the
statutory requirements contained in §33-6A-1. It also ignores the fact that National Auto
apparently chose to risk providing coverage when there could be a lack of consideration
after a policy is initially issued, rather than require some other form of cash payment. The
situation presented in this case could have been entirely avoided had National Auto simply
required a form of payment for the initial issuance that. is immediately valid, such as cash,
money order or certified check. Ms. Conley did not purposefully try to cheaf insurance
coverage out of National Auto. Rather, she mistakenly overdrew her account, and the
lcheck to National Auto was dishonored. West Virginia Code §33-6A-1 gives National Auto
the opportunity to decide that it would prefer not to do business with a new customer when
that occurs, and allows them to cancei coverage with the provision of ten days notice.

However, having chosen to extend coverage to Ms. Conley on the basis of her presenting
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a personal check, National Auto riskéd having to provide coverage in an instant such as
this. In all likelihood, the majority of the time the insurer either allows the customer to.make
the check good, or decides not to continue to cover the individual and provides the requisite
ten day notice of cancellation. | In this case, the issuance of the policy coincided with an
-accident, and hence, causes National Auto to regret its .decision to extend coverage and
seek to avoid the implication of its extension of coverage; Nonetheless, National Auto

cannot avoid the application of §33-6A-1, and must provide coverage for the August 31,

2001 accident,
CONCLUSION
Based upon the record in this case, the Circuit Court did not err in granting
summary judgment to Ms. Conley. Hence, the Order should be upheld.
Respectfully,

r\" //'A\‘b QC_/‘-@/‘Y\&——-——‘

Amy C-S(ossan (SB 7150)
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