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No.

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

CHARLESTON

DAIRYLAND INSURANCE COMPANY,
Plaintiff,
vs. CIVIL ACTION NO.: 03-C-0586
_ Honorable David M. Pancake, Judge
STEPHANIE MICHELLE CONLEY,
- Defendant/Third Party Plaintiff,

¥S.

. WEST VIRGINIA NATIONAL AUTO
INSURANCE COMPANY,

Third Pzirty Defendant.

'FROM THE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA |

BRIEF OF THE APPELLANT, WEST VIRGINIA
NATIONAL AUTO INSURANCE COMPANY

TO: THE HONORABLE JUSTICES OF THE SUPREME COURT OF APPEALS
OF WEST VIRGINIA

L. STATEMENT OF THE KIND OF PROCEEDING
AND NATURE OF THE RULING BELOW

West Virginia National Auto Insurance Company (hereinafter “West Virginia.
National”), by and through its counsel, James A. Varner, Sr., Debra 1. Herron, and Dana N Bonnell,

appeals the November 22, 2004 order of the Circuit Court of Cabell County, West Virginia, granting



summary judgment in favor of Stephanie Michelle Conley (her.eir.lafter “Conley”’) in her thirrl-p arty
claim for deciaratory judgment conceming issues of insurance coverage. The Novembér 22,2004
Order found that West Virginia National issued a pohcy to Conley and failed to properly cancel sard
policyin accordance with West Virginia Code § 33-6A-1(e)(7). West Virginia National respectfully -
submits that the circuit court erred in so concluding, because a policy of insurance was never issued
to Conley in the first place and, thus, no notice of cancellation was required. More specifically, the
c}reck rsndered by Conlej in an'attempt to 'pay her initial premium was dishonored by the drawee
bank prior to issuance of any policy and, therefore, no consideration existed to support the creation
of a contract of insurance. Accordingly, West Virginia National seeks relief on appeal, requesting
that this Court TEeVerse the lower court’s deciston and rernand this matter to the circuit court for
proceedings cdnsistent with this Court’s opinion.

1. STATEMENT OF FACTS

On Iuly'24, 2003, D.airyland Insurance Cdmpany (hereinafter “Dairyland”) filed a
complaint seeking to enforce i.ts subrogation rights, alleging negligence on the part of Conley’irr
connection wrth'a;n automobile accident. Dairylaﬁd’s cdmplaint alleged that Dairyland’s insureds;
Benjamin Horton, Jr., Cheryl Horton, and Ashl_ey Horton, had sustained bodily injuries as a result
of an automobile accident which occurred on August 31, 2001 Dairyland’s compléint 'further '
asserted that Dairyland had pard the sum of at least Twenty- -Five Thousand Nine Hundred Six |
Dollars and erty -Six Cents ($25,906.66) as compensation to its msured |

Conley filed an answer to Dairyland’s complaint on September 12, 2003. In her
answer, Conley denied that she had engaged in any negligent conduct in connectlon with the said -

automobile accident. Conley also ﬁled a thrrd party complaint for declaratory relief against West



Virginia National n order to obtain an adjudication of cer’taﬁl coverage issues involving a policy of
msurance which Wesi Virginia National supposedly issued to Conley. In her third party complaint,
Coniey claimed that there was an improper can_c':'ell.ation of this alleged Weét Virginié Natio.nal _
policy.. Specifically, Conley asserted that she aﬁplied fora policy on Aﬁgust 15,2001; that a policy
was issued to her on that same date; that ﬁfﬁec—:n (15) déys later she was provided with a déclaration
page, certificate of insurance, and billing statement; and that by letter dated September 10, 2001, she.
was advised that her policy had been rescinded effective as of August 15, 2001. West Virginia
National filed an answer'to_ the third party complaint on November 7, 2003, generally denying all.df
the allegations set forth therein.”

Conley filed a motion for summary judgment, along with a supporting memorandum
of law, on May 28, 2004, arguing it was proper fb_r’ the trial Cdurt to grant sumlnafy judgment in her
.favor in her declar.atoi'y judgment action.” Conley asserted that.West Virginia Code § 33-6A-1 (e)t7)
requires ten (10) déys notice of cancellation and, further, that the same notiée of cancellatio.n 1s
required by the terms aﬁd }ﬂrovisions of the West Virginia National policy which Conley élaims
issued to hér.“

On July 15-, 2004, West \./irgini.a National filed a response to Conley’s motion and

memorandum, in which it submitted that the trial court shou]d deny Conley’s motion for SUmmary

! See Third Party Complaint of Stephanie Michelle Conley,
? See West Virginia National Auto Insurance Company’s Answer to Third Party Complaint.
* See Motion for Summary Judgment of the Third Party Plaintiff.
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judgment.” Said response explained that Conley was not entitled to any notice of cancellation

‘because no policy had ever been formed to begin with, due to a lack of consideration.® More ‘

particularly, West Virgini_a National rélie_d upon the case of Nationwide Mutual Insurance Co. v,
Smith, 153 WI.Va. 817,172 S.E.2d 708 (1970), for the proposition- that effective payment of initial
insu1-anée_ premiums is the éonlsideration prereQuisite to a valid policy of insurance.”

On August 19, 2004, Conley ‘ﬁled a reply to West Virginia National’s response,
asserting that West Virgiriia National’s reliance on Nationwide was misplaced, as the case had Been
abrogated by the enactment of West Virginia Code § 33-6A-1(e)(7), notwithstaﬁding the fact that
the case was decided subsequent to the statute’s enactment.® Conley further argued thata poli'cy was
in fact issued to her and that the policy was not contingent upon whether her check for the premium
payment was honored.” Despite.the lack of cénsideration, Conley pointed to documents furnished
to her as evidence of the existence of a policy, including a billing siatement which unequivocally
indicat_ed that coverage would be p.rovided based upon timely payments of premiums.’® Conley also
pointed to a Septcmbér 10, 2001 letter from West Virginia Natiénal ac_ivising her that her policy. had

been rescinded, arguing that this letter signifies that a policy had to exist and that,'_once the policy .

3 See Response of lhe Third Parly Defendant, West Virginia Natmna[ Auto Insurance Company, to Motion for
Sumtnary Judgmcnt of the Third Party Plaintiff,

814
"Id

¥ See Third Party Plaintiff Stephanie Michelle Conley’s Response to Third Party Defendant West Virginia
National Auto Insurance Company’s Response to Motion for Summary Judgment.

*Id.
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issued, West Vlrgmla Natlonal was obhgated fo comply W1th West Virginia Code § 33-6A, et seq."
Conley asserted that, because West Virginia Natlonal falled to prov1de proper notice of cancellation,
her coverage was effective on August 31,2001, the date of the aforemen_tioned vehicle acci‘clent.12

Paragraph 15(b) of the policy of insurance which Conley alleges was in effect on thei
date of her accident, in the section entitled “Cancellation,” provides as follows:

Cancellation by the Company ofa policy which has been in effect for

less than sixty (60} days: This policy may be canceled by the

Company by mailing to the insured named in Item 1 of the

declarations at the address shown in this policy, written notice stating

when, not less than ten days thereafter, such cancellation shall be

effective, provided that the policy has been in effect less than sixty

(60) days and this is not a renewal policy. The policy may be

canceled by the Company upon actual notice to the insured or by

mailing notice of such cancellation.”
West Virginia Code § 33—_6A§1(e)(7) provides that the cancellation of an existing insurance policy
by an insurer for faiture of consideration to be paid upon the initial issuance of the policy requires
ten (10) days notice of cancellation to the insured. Thus, while such notice of cancellation is clearly
required where a policy has been formed and some consideration other than a prerﬁium payment,
such as the prom'ise._to pay, has been givern, no such notice is required where no consideration was
provided and no policy exists.

In the instant case, the application completed by Conley expressly indicated that if

the premium remittance was not honored by the bank, then no coverage would be bound. Conley,

"1,

" 1.

B See West V irginia National Auto Insurance Cbmpany policy for which Con};y submitted an application,
14 See insurance policy application submiited by Conley.
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at the time of her application on August 15, 2001, at{empted to pay to West Virginia Nationai the
sumof One Hundred Sev.enty-Four Dollars ($174.00), as the initial premium payment required prior
to i@suance of the policy of insurance, by presénting to West Virginia Nétional a check in thai

“amount. However, said check _v-vas d_ishoﬁored and retume.d due to insufficient funds. By letter datt_ad
Sgpterﬁbei' 11, 2001, West Virginia National ndt-iﬁéd Conley that her check had been retuﬁed for
iﬁéufﬁciént funds and adviséd her that sh.e' had ﬁo coverage as of August 15, 2001, as the result of
non-p aymenf of the premium.” West Virginia National maintains that a policy was neverissued dﬁe
to afack of consideration and, further, that the application clearly provides there will beno insurance
coverage if the premium remittance 1s not honored by the bank.

The trial court found that West Virginia National issued a policy and sﬁbsequcntly
failed to properly cal}éel the said policy éﬁd that, accordingly, the policy Waé in efféct on the date |
of the automobile accident.'® Based upon these findings, on Nover.n_ber. 22, 2004, the trial ;:ourt
graﬁted Conley’s motion for sﬁmmary judgment on the declaratory judgment action, concluding tﬁat
West Virginia National owés a duty to defend and. ind_em’nify Conley 1n connection with the

- underlying automobile accident."”

Il ASSIGNMENT OF ERROR
The circuit court erred in concluding that a policy of insurance was in effect at the.

time of the accident despite the undisputed fact that the check issued by Conley in payment of the

13 See letter from Julia L. Thomas, Underwriting Department at West Virginia National, o Conley dated
September 11, 2001. .

¥ See Findings of Fact and Conclusions of Law Granting Summary Judgment.
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initial premium required prior to issuance of anew policy of insurance was dishonored by the drawee

bank due to insufficient finds upon presentment.

1V, STANDARD OF REVIEW
The standard of review for summary judgment granted by the lower court is well

established in West Virginia. As stated in syllabus point one of Mountain Lodge Association v,

- Crum & Forster Indemnity Co., 210 W. Va. 536, 558 S.E.2d 336 (2001), “* A circuit court's entry of

summary judgment is reviewed de novo.” Syl. Pt. 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d

755 (1994).” In addition, the standard by which lower courts are to dispose of motions for summary

-judgment is clear. In syliabus point three of Aetﬁa Casualty & Surety Co. v. Federal Insurance

Company of New York; 148 W. Va. 160, 133 S.E.2d 770 (1963), this Court explained, “{a] motion
for summary judgment should be granted only when it is clear that there is no genuine issue of fact
to be tried and inquiry concemning the facts is not desirable to clarify the application of thé_ law.”

Further, in syllabus point two of Williams v. Precision Coil, Inc., 194 W. Va. 52, 459 S.E.2d 329

(1995), this Court wrbte,_ “[sJummary judgment is appropriate if, from the totality of the evidence
prééented, the record could nc;t lead a rational trier of fact to find for the nonmoving party, such as
where thé nonmoifiﬁg party has faiied_t.o make a su_fﬁcieﬁt showing on an es_sentiaﬂ element of the
case that it has the burden to prove.” Just és the lower court must, this Court is to “draw any

'pen_nissi'ble inference from the underlying facts in the li ght most favorable to the party opposing the

motion.” Pai'nter, 192 W. Va. at 192, 451 S.E.2d at 758.



V. ARGUMENT
A. - - Existing West Virginia Precedent Holds That Attempted Payment of an Insuranee
Premium By a Check Which is Subsequently Dishonored Does Not Constitute Payment -
Sufficient to Serve as Consideration for a Policy of Insurance
This Court has previously addressed the very question presenied in this appeal,
: namely, whether attempted payment of an insurance premium by tender of a check which is
“subsequently dishonored due to insufficient funds cons_titutés payment sufficient to serve as

consideration for a policy of insurance. Indeed, as carly as 1934, this Court found a worthless check

“for a premium payment to beinsufficient consideration for insurance coverage. Hare v. Connegticut

Mutual Life Ins. Co., 114 W.Va. 679, 173 S.E. 772 (W.Va. 1934). The Hare decision was cited as

alithority in the more recent case of Nationwide 'Mutual Ins. Co. v. Smith, 153 W.Va. 817, 172 |
S.E.2d 708 (1970), as indicated below. |
o ~ In Nationwide, the pblicy applicant _tendered to the insurance company a check for
the portioﬁ of the premium due at the time the policy was delivéred._ Said chéck was 1'efﬁsed bythe
payor bank due to a lgck of sufficient fuhds. The insm‘cr was .notiﬁec.l by tfl@ presenting banl% that
the payor bank had refused payment, and thereafter the insurer contacted tﬁe applicant to ih.fomll him
that the check in payment of the p_reﬁiium_ had been returned. The check was presen—téd for paymeﬁ_t
three times, and.in each instance .pa}-fmc.snt was refused for é Jack of sufficient funds. Each time the | :
‘payment was refused, the msurer notified the applicant of the n0n~paymel-1t and warned of policy |
cancellation. In holding that thei tender of a dishonqred check did néf constitute payment of the

premium, this Court wrote:




In Hare v. Connecticut Mutual Life Insurance Company, 114 W.Va.
679, 173 S.E. 772 [W.Va. 1934], this Court said: “The premium is
the price of the insurance and payment of the premium is of the
essence of the insurance contract. No payment — no insuranc_e. A
worthless chéck is not a payment of anything.” In 14 Appleman,
Insurance Law and Practice, Section 8144, the text, supported by
numerous decisions, contains these statements: “The mere giving or
sending of a worthless check to the insurer does not effect the
payment of a premium; the result being, if such check is given for
the first premium, that coverage never goes into effect, and if given

- for a subsequent premium, that the coverage is not thereby prevented
from lapsing. In order for a worthless check to constitute a valid
payment, it must have been unconditionally accepted as such by the
insurer.” In 44 C.].S., Insurance, Section 270, the text states that *
* % % the payment or agreement to pay the premium by insured is a
condition precedent to, or at least concurrent with, the assuming of
any liability by the insurance company.”

Nationwide, 153 W.Va. at 825, 172 S.E.éd at 712 (emphasis added_). After considering all of the
available aqthority, this Court concluded, “[i]n the absence of the paymenf of the premium which
' Was to _hﬁve been paid wﬁén the policy was delivered the policy was invalid from its inception and
because of .the nonpayment of thc p.re_mium, which constituted lack of consideration., the policy did
nof at any time .afford the assureds any coverage .and, of course, was not in effect_ at the -time'of thé
automobile colligioﬁ[.]” Jd, 153 W.Va. at 827, 172 SE.2d at 713. |

More recently, in the case of American Hardware Mutual Ins. Co. v, BIM, Inc., 885

F.2d 132 (4™ Cir. 1989), the United States Court of Appeals for the Fourth VCircui't, applying West

Virginié: 15\_7«_, reached the same conclusion. In Am_erican Hardware, the court considered an éppeal |
- from summary ju.dg;nent entered against an applicant for insurance ina declaratory j'udg.ment .action.
nstituted by an insurance cd1ni)aﬁy. The insurance company sought to establish non-coverage with -
respect to a fire loss uﬂder a binder issued by its agént.on the gound that the applicant’s tender of

a worthless premium check precluded coverage. The insurer argued that “any prospective coverage



was void ab initio, inasmuch as the dishonor of [the applicant’s] deposit check amounted to a “failure
of consideration.” /d, 885 F.2d at 135. In addressing the questfon of whether the tender of a
wpfthless premiqm deposit check presmnptively Void_ed ab initio all coverage under the binder, the
court discussed the im.plic.ations of non-payment of premiums due to a dishonored cheék in the
céntext of both_insuranée pﬁlicies and binders. With respect to both sceﬁarios, the court concluded
that uﬁder West Virginia Iéw, “where the insure;" has required a ﬁremium as consideration, the
insured’s tender of a Woﬁhless check in satisfaction of the resulting. ‘éondition precedent’ would
render any apparént' coverage void ab initio.” Id, 885 F.2d at 137. | |
In the instant case, the insurer explicitly required payment of the initial premium as
a mandatory prerequisite to formation of an insurance contract. The check t.éndered by Conléy in
an attempt to pay the initjal p_remiuxﬁ was dishonéi:ed. Asaresult, under clear West Virginiajudicial
| precedent, no policy of insuré_mcé was ever issﬁéd ana, therefore, no notice of cancellation was
appropfiat’e or requir’ed.'Act_:ordingly, .the decision 6f th_e'circuit court {o the coht'rary 1S i error and
should be reversed. - | |
B. West Virginia Shduld Continue .to Fé[low'the Natlénal Trend and Reaffirm That the

‘Tender of a Worthless Check Does Not Constitute Payment of an Inserance Premium
and Is Not Cons:deratlon for Insurance Coverage

Courts from other jurisdictions have also addressed the question of the effect of

attempted payment of an initial insurance premium with a subsequently dishonored check, and have

uniformly reached the same conclusion as West Virginia’s courts. For example, in Johnson v,

Daii‘yland Ins. Co., 398 So. 2d 317 (Ala. Civ. App. 1981), the applicant paid a premium for aﬁ_
automobile insurance policy with a check which was returned for insufficient funds. The insurance

company informed the applicant that no insurance coverage had been extended as a result of the

10



dishonored check, and the applicant brought suit to obtain coverage. The Alabama Court of Civil

' Appeals held that pé;yment of the insurance premium was a condition precedent to an enforceable

contract of insurance. Id; 398 So. 2d at 319. Since the applicant’s check was returned, the applicant

failed to satisfy the condition precédent and, therefore, no coverage existed._ Id. The éour_t rejected
the applicant’s argument that handing over the check itself constituted absolute p'ciyment _bf fhe‘
premium, ﬁﬁding that, while partiés may .agree to consider a check as édcepted as absolute payment
and"satisfa-c'tion.o‘f tﬁe premium, Vthe pafty claiming su;h an agreement has the burden of proving an
agreement to that effect. Id.

Similtarly, in Statewide Ins, Corp. v. Dewar, 143 Ariz. 576,694 P.2d 1190 (Ariz. App.

1983.), the applicant applied for an automobile liability insurance policy and paid the entire policy

premium with a check which was dishonored. The applicant was subsequently involved in an

accident and the insurance company sought a declarétory judgment that, because no ¢overage

existed, it was liable to neither the applicant nor the injured party. The Arizona appellate court held

that the insurer was not required to provide liability coverage because the applicant’s check, which

- was consideration for the coverage, was dishonored, therefore releasing the insurer from any
Tliability."® Interestingly, in reaching this conclusion, the Arizona court cited to the West Virginia

case of Hare, supra, as persuasive authority,

'® Dewar was reversed by the Arizona Supreme Court in Statewide Insurance Corporation v. Dewar, 143 Ariz.
553,694 P.2d 1167 (1984). The court held that coverage under a binder of insurance became effective in accordance
with the terms contained therein, which did not condition the existence of coverage under the binder upon payment of
the initial premium. However, the court noted that, while the insurer could not content that no coverage had ever existed
under the binder, the insurer could have, upon dishonor of the check given for the policy premiurn, refused the
application for insurance and cancelled coverage under the binder, retaining the right to collect for any temporary
coverage already extended under the binder.

11



Colorado courts have also found worthless premium checks to be insufficient.

consideration for insurénce cbverage._ In Bolz v. Security Mutual Life Ins. Co., 721 P. 2d 1216
V(Colo._ App. -1986), é. widow made a ciaim for life insurance benefits followiﬁg her husband’s
suicide. The insurer denied the claim, eﬁplaining that the policy had lapsed due to dishonor of the
premium check teﬁdéred by the husband prior to his. death. The court affirmed the trial court’s grant
of summary judgxnent in favor of fhe msurer, ruling"that the insurer had neithér expréssly nor
impﬁedly accepted the chéck itself as absolute payment of the premium, /d, 721 P. 2d at 1218, aﬁd
that the insurer did not waive its right to forfeit the policy because the insurer was unaware of the

dishonor of the check until after the husband’s suicide. Id, 721 P.2d at 1219.
Likewise, the Supreme Court of S_outh Carolina held that a life insurance pOHcy

lapsed prior to the death of the insured, who had given the insurer a check for payment of an

. insurance pfemium, which check was twice dishonored. .Bums V. Prudence Life Ins. Co., 243 S.C.
515, 134 5.E.2d 769 (S.C. 1964). The court éxpléined the general rule that, ab.sent an express or
i1nplied agreem_ent to ﬂlé 'co.ntraly, a chegk does ndt constituté payme_nt unless it produces payment
in cash, the presumption being that the check is-accepted. on the cbnditicm that it be paid. The court
concluded.'that in the iﬁsurancé co.nteAxt, the .taking of a check for @n insurance premium is
conditiongl ui)on paymént of the check upon presentatioﬁ. 7d. Numerous other cases have held that
é worthless check does not constitute payment of an insurance premium sufficient to sérve as

consideration for coverage.'”

¥see, e.g., Tallent v, Tennessee Farmers Mut. Ins. Co., 785 S.W. 2d 339 (Tenn. 1990) (insured’s check was
not good when issued or anytime thereafter and, thus, insurer was not liable, regardless of unconditional receipt issued
to the insured and a notice that coverage was reinstated when the check was received); Progressive Prefared Ins. Co.
- v. Brown, 261 Ga. 837, 413 §.E. 2d 430 (Ga. 1992) (holding an insurer did not accept a dishonored check as a premium
payment when it presented the check a second time for collection and, therefore, insurer had a valid ground for
cancellation of the policy because of the worthless check); National Union Fire Ins. Co, v. Want, 181 Ark. 824, 827-28,

12



Moreover, those cases from other. jurisdioﬂons which at first blush appear to support
Conley’s position are easily distingoisﬁable on their faots from the instant case bocause theyinvolve
situations in which tile inisurance carrier ooﬁduct_od itsrelf s0 as fo effectuate a weﬁver of its righf to
timely premiom payments as a prerequi_sité to coverage. Thus, these caées actually accord with West
Virginia’s existing case law, which recognizes waiver situations as ao exception to the general_ rule
that a dishonored check cannot support formation of a contract of insurance. For instance, in .T ohn

Hancock Mut. Life Ins. Co., 86 F.2d 783 (7’"’ Cir. 1936), the court held that insurance coverage

existed despite the fact that a premium check was dishonored, but it based this conclusion on its
finding that the insurance agent had extended credit to the insured on behalf of the insurer when he

knowingly accepted a post dated check in payment of the premlum Similarly, in Kansas City Life

l' Ins. Co. v. Dav1s 95 F. Zd 952 (9" Cir. 1938) the court found a pohcy of insurance was in effect
even though the premium check was worthless but reached this result based upon the fact that the
insurer permitted the .insured_ to make back pa@exnts fo.r unpaid premiums and subse_'quently:
| aoc'opted acheck from a third party in payment of a dishonoted premiuno check given by the insured,

thereby waiving the conditions precedent to its policy obligations.??

28 8.W.2d 63, 64 (Ark. 1930) (holding that a policy of fire insurance suspending liability thereunder while the premium
remains unpaid is valid, and a dishonored check offered as payment of the prémium is not sufficient consideration, absent
actual acceptance of the check itself as consideration, to give rise to coverage); Abdel-Rahman v. Ludas, 266 N.J. Super.
46, A. 2d 778 (N.J. Super. 1993) (holding that an insurance policy was void because the applicant’s check for payment
of the initial automobile insurance premium was dishonored due to insuificient funds); Cauley v. General American Life
Ins. Co., 219 N.C. 398, 400, 14 S.E. 2d 39, 40 (N.C. 1941} (holding that “[njonpayment of a premium when due, or
within the pcriod of grace thereafter, in the absence of some extension or waiver, automatically avoids a policy of-
insurance;” and that applicant’s “giving of a worthless check is not payment.”); Stager v. Federal Life Ins. Co., 125 Pa.
Super. 68, 189 A. 776 (Pa. Super. 1937} (insurance policy lapsed where the evidence showed that the beneficiary had
- sent 2 personal check for the premiums that was returned for insuificient funds),

*See also Wiles v. Nationwide Life Ins. Co., 334 F.2d 296 (4* Cir. 1964) (holding that evidence of insurer’s
practices as to late premiwms, prior-to-lapse notice, and easy reinstatement amounted to waiver of right ie timely

premium payment as condition precedent to coverage); Soso Trucking, Inc, v, Central Ins. Agency, Inc., 236 So. 2d 398
(Miss. 1970) (local agent’s acceptance of check and advance from local agent through general agent to defendant waived

13



While a small minority of courts have found that an insurer was required to provide
statutory hotice of cancellation fél]owing the dishonor of a premium check, those cases differ iﬁ
il.nport.ant réspects from the instant case. Sb_ebiﬁc'ally, in those caseé, the pfémiums for which the
worthless checks were given were not the initial payments required a.s considefation fdr.issua'n_ce, of
a new policy of iﬁsurance but, instead, wefe premiums for existing policies, thus subjecting the

Insyrer to statutory not1ce of cancellatlon requlrements For example in Yacko v. Cartis, 339 T1L.

App 3d 299, 789 N.E.2d 1274 (Ill App. 2003) the Ilhn01s appellate court held that under an Illmms
statute, the insurer could cancel an existing policy for nonpayment of a premium, but not the initial
pi.ﬂemz'um, by providing appropriate notice of cancellati_on.. Similarly, in Automobi]e Club Ins. Co. 4
v. Jackson, 124 Idaho 874, 865 P.id 965 (Ida. 1993), it was held that the insureds’ atltempted |
payment of Vthe second installment of a budget payment of the prémium for a renewal policy using
a check which wlas dishpnor_ed d1d not prec}uae éoverége, where insurer féiled‘ to provi,dé the
appropfiate notice of cancellation required by stétuté. '

Thus, these cases ﬁnding.a duty fo bro_v_ide notice of cancellation fol]'owiﬁg the_:etuni
bf a premium_cheék involve existing policies of insuraﬁée rather than mere applica’_tion's; an:d such
cases donot support._ConIey’s novel posiﬁ_on_._ Furthermore, while a few. c'a.s,es have held that anotice

of canceliation must be provided following return of premium checks for existin gpolicies, the more

reasonable position with respect to renewal policies appedrs to be that found in Butt v. State Farm

- Mutual Auto. Ins. Co., 107 IIL. App. 3d 68,_ 72,437 N.E.2d 346, 349 _(1982), namely, that a plaintiff'

~ defendant’s right to forfeit coverage for the time period for which the check had been tendered); Katinsky v, Auto Club
Ins. Asgoc., 201 Mich. App. 167, 505 N.W, 2d 895 (Mich. App. 1993) (insurer had ne right to void policy because of
cancelled premium check when insurer had issued a billing notice which stated the policy would be cancelled unless
payment was received by a specified date, which date was subsequent to the accident giving rise to the claim for
coverage).
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should not be permit_ted to foist upon his.or her insurer 4 retroactive “change in the terms of their
,Wﬁtten msurance poliey merely bj tendering a check for an amount that represents what would have
been due had plaintiffs not breached theﬁ‘ duty to pay renewal premiums on a timely basi.s.”_
| Because those cases ﬁﬁding thata policy Was in effectand that the i.nsurer was subject
to duties under those policies involve.peeu]ia'r factual scenarios iniplicatihg the doctrines of waiver
and estoppel, they are of little value in assessing the case at hand. Therefore, as a whole, the body
of foreign cases addressing the issue invoived in this appeal strongly supports the conclusion that
“aworthless premium check does not constitute payment of an insurance_premium sufficient to serve
as consideration for the cr_eation of a contract of insurance.

C. Because No Policy of Insurance Was Ever Formed, West Virginia National Had No
Statutory Duty to Provide Notice of Cancellation

T._he deeision not to issue a policy of insurance fellowing an ap-plicati'on and
sub.sequent dishonor of the check tendered in payment of the initial payment does not a;ﬁl_ount toa ’
policy cancellation, But -merely a decision not to issue a policy in the ﬁrs£ place. Beeéuse ne
| eancei_lation occurs in such a situatien, the pi‘ovisions relating to canc.ellation., W. Va. Code_ §§ 33_

6A— 1, et seq.., are not implicated; Cenley’ s'asserti.ons. to the contrary notwithstanding. The language
of W _Va. Code_'§ 33-6A-1 supports this conclusion: “No insurance once having issued;ar delivef'ed :
apolicy . .. may, aﬁer the palicy has been in effeci fof sixfty days, or in case of renewal'_effective
immediately, issue or cause.'to issue a notice of cancellation during the term of ﬂze poli'cy except for
. one or more of the reasons spemﬁed 1r.1 this section. S W. Va. Code § 33-0A-1 (empha51s added). -
Clearly, then, in order for a notice of CdHCBHatIOI} to be required under section 33-6A-1 et seq. , there

must first exist a policy of insurance. Along the same lines, the particular code provisien upon
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- which Conley reliés, W.Va. Code § 33-6A-1(e)(7), régarding notice of cancellation when an initial
premium is not péid but a policy has noﬁetheless already been issugd, requires ten days’ notice of
cancellation, provideé as follows: |
cam;é!lation of the insurance polz'.cy‘ by the insurer for failure o.f
consideraticn to be paid by the insured upon initial issuance of the

insurance policy is effective upon expiration of ten days’ notice of
: cancellation to the insured. -

fa’. However, this statutory provision apﬁ]ies only wheﬁ'the insured. makes a promise to pay fhe
* premium on the injtial issuance of a poiicy but later fails to make the promised payment. In sﬁch
instances, the consideration for issuanc:é of tﬁe policy is the applicant’s promise to pay the premium
rather than the actual payment of the premium. This section coincides with the waiver excep.ti'on to
the case .law in that it permits an insurer to waive irts.right to demand actﬁal p;'emium payment as
consideration forissuance éf apolicy, and prevents an i.nsufer that has waived this right and accepted
' a promise to pay as consideration from later contending the poliﬁy which it issued is invalid due to
a worthless pfemium check. |

In cbntrast,..lwith respect to the subject policy ap?licatibn, it is clear that actual -
.paymc-::nt of the initial p'remium was expréssly required atthe time ofthe execution of the applicgtion.
Wcst Virginia Nétional did not v-vaive. its right to such consideration, and did not aécept_ a fnere
'promise to pay the premium as consideration for a policy of insurance. As the required premium -
check provided bj/ Conley was refused by the bank for insufﬁcieﬁt fuﬁds, there was a failure of
consideration and, thus, no policy was issuéd. Because no pohcy was 1ssued the étatutoryl)l ‘OVISIONS
ﬁértammg to pohcy cancellation are 111apphcable in this case, and no notice of cancellatlon was

necessary.

16



D ~ Public Policy Conmderatmns Supporta Rule Requmng Valid Consideration to Support
the Issuance of Policies of Insurance

- Public policy considerations support the m;aj ority rule f_eduiring that ap'pliclan'ts make
g:fféctive pajqnents '6f initial insurance preﬁﬁums as,considerat_ion for the issuance of polilcies of
insurance. T_hl;s rule comporfs with common sense and basic principles of contract law and inéufance
law. The most basic concepts of insurance pre'éuppose the paymént of a premium in exchange for
purcﬁasing insurance against certain risks.l Whi]e an insuref can a'fﬁrmativ.e.iy Waive its right to
aptuﬁl payment éf a i)remium in eichange for the policy of insurance by accepting as an alternative
form of consideration the promise to pay a premium, such a waiver occurs only in unusual
circumstances lwhen the insurer has made a decision to depart from the usual practice of requiring
payment. Fundamental princiﬁes of iﬁsurénce? as well as thc general préctices of insurers, require
_ actuél pa&ment of the ihiﬁal premium as %1 preréquisitg_to issuanpe of a vahd policy of insurance.
| The rule plroposed'by Ciney, which would require insurers to provide coverage to
- appiicanté under alleged policies of insurance in circumsfanbes m Wlﬁ(:h payment of a premiurn was
_ éxpres'sly rqquiréd as consideration for cov-erage but was never 'n.qadc, would undermine thé v-ery
'foundati.on of insuranc’e risk diétributidn. Ifinsurers are .I'B(.;ll-lil’ed to defend and indemmni fy app_licants
in such circumStancéS, they will be paiy_ing biéims _fof which no premiun:; has been feceived, a pattern'
that would significantly impair the insurer’s ability to assess and distribute .ri'sks across the pool of
pohcyholders Asa result responslblc 1nsureds who 1ﬁake premium payments will bear the burden’
of paymg 1ncreased plcmmms in order to take up the slack created by those who have written bad

checks and failed to pay their premiums’.
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Conley’s proposed rule would confer upon those applicants who fall to pay premiums |
a 51gn1ﬁca11t windfall which would exceed any objectlvely reasonable expeotatlon of coverage.
Certamly the average c1t1_zen -Would assume, after tendermg to an insurer a worthless: check in
payment of a premium when the i_nsdr’ed has expressly indicated that payment is. a required
prer’equisite to issuance of a policy of insurance, that no policy has been formed aod no coverage
prov1ded Any behef on the part of Conley ora sxmllarly 51tuated 1nd1v1dua1 that coverage would
be provzded despite the non-payment of the mandatory initial prem1u1d1 1s. objectively unreasonable
and should not scrve as the basis for requiring coverage. The rule proposed by Conley would serve
onlyl to encourage. indiyiduals to attempt to procure insurance at no cost by tendering Worthless
premium checks to insurers. West Virginia National respectfully submits that such a rule is clearly
oontrary to sound public policy oonsideraﬁons and should not be adopted by this .Coort. -

VL. CONCLUSION

In the present case, Conloy tendered to West Vlrglma Natlonal a chcck for payment
of her initial i insurance premium. Aeceptance of said check as payment of the mltlal premlum was
obviously presumptwely conditioned upon the drawee bank honoring the check. Beoause the check
was dlshonored due to msufﬁolent funds upon presentrﬁent .the 1n1t131 premium was never in- faot.-'-
pald and, accosdmgly, no pohcy was ever formod Because no policy of msui ance was ever formed,

_ there was no pohcy to be canoelled and West Vlrglma National had no duty to prov1de notice of
cancellation under West Vlrgmla Code § 33-6A- 1(e)(7) Accordmgly, the circuit court erred n

[

granting summary judgment in favor of ConIey.



VII. STATEMENT OF RELIEF SOQOUGHT

| WHERBFORE, for those 1‘easons set forth abo’?e, West 'Virginia National Auto
Ins.ur‘ance Company hereby requests thet this Honorable Court reverse the order of the circuit court
granﬁng summary judgment in favor of Stepﬁanie Michelle Conley. Moreover, 'West Virginia
National requests that this Honorable Court find that no policy of insuranc_e exists and no duty ‘so
provide notice of eancellation arises where the ¢i1e¢k tendered in payment of the initial nremium--
expressly required prior to issuance of the policy is dish_onored, thus West Virginia National to
summary judgment.

VIII. REQUEST FOR ORAL ARGUMENT

The Third Party Defendant West Virginia National Auto Insurance Company, hereby

requests that this matter be scheduled for oral argumeni before thls Honorable Court

Respectfully submitted this the 28" day of Tuly, 2005,

Third Party Defendant, West Virginia Natlonal Auto
~ Insurance, Company By Counsel:

}/J,/L[,ig M //C’/Jr” / -

JAMES A. VARNER, SR. (W.Va. State Bar No. 3853)
DEBRA T. HERRON (W.Va. State Bar No. 6501)
DANA N, BONNELL (W Va. State Bar No, 9635) ~

-McNee1 Highland, McMunn and Vamer L.C.
BB&T Bank Building :

~ Post Office Drawer 2040
Clarksburg, West Virginia 26302-2040
Telephone: (304) 626-1100
Facsimile: (304) 623-3035
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