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NO 32694

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA B

STATE OF WEST VIRGINIA,
_ | - Appellee,
V. . -
LARRY G. DINGER,
_ Appellaitr. |

BRIEF OF APPELLEE STATE OF WEST V.IRGINIA

I

KIND OF PROCEEDING AND
‘NATURE OF THE RULING BELOW

Larry G. Dinger (after this* ‘Appellant "y appeals the Circuit Court of Monroe County s(Irons,

| 1) September 17, 2004 order denying his motlon for a new trial. See W. Va. R. Crlm P 33

. Appellant also appeals the court s July 2, 2003, sentencmg order (R 39. )

CIL

STATEMENT OF THE FACTS

On April 20, .2002, the Appellant shot and killed 19-year-old Mac Burton Lilly (after this -

“Mr. Lilly” or “the victim.”) in a rural area of Summers County, West Virginia, with a double-action

357 handgun. (Trial Tr. 40-43.) The investigating officer, Deputy Sheriff Garry Wheeler, arrived



at the séene of the murder at appfoximatél_jz 12:47 p.m., and found Mr. Lilly’s lifeless body in Mr.
_Gafy i’_ack’s froﬁt yard, lying in front of the home’s front porch.” (Trial Tr. 29.)

The s.hobﬁng was the culmination of a series of confrontaﬁéns between the Appeliant, his
son Matthéw, Mark MéBride (;[he former husband of tﬁe Appéllaﬁt’s then girlfriend Tasha Péck),
| and the Victim. {(Trial Tr. 187 ) On the evening of the. 19th, the Appeliant, his sons, and Ms. .Pack'

decided to go to the _Bobciat Lou_n'gé. (.af’cer'this “lounge”™) fo? dinner. Oncé they an"i_vgd,'they. me:t
: Mafk McBride and t_he.\.riot.im. | |

At approxirﬁately 10:00 thét s'am.e evenin g Summefé Countf Dépl_lty Bircham was dispatbhed
 tothe ldung’e in response to a cominlainf ﬁom SOme servers regarding Mr. McBride.i (Trial Tr. 146.)
© After a brief cbnversa_tion, he agreed'to lea_{re the lounge, accépting a ride from the Appellant. Ms.
Pack remained ét the club awaiting the Appellaht’s refurn. (Trial Tr. 189—90.) At Mf. McBride’s
| requésf, fhe Apbellam dropped Iﬁm off at 5 service statibn. The Appellant then rétumed t6 the
. Iquﬁge. (Trial Tr. 1_47,'. 1 8_9.-9.0.) |

.Up01.l his returﬁ, the 'App.el_lant.sat with Ms. Pack and began to eat. The victim came to their
table for a brief discussion.'_ The atmosphere was amicable. (Tﬁal Tr. 190-9_1.). That same .evénin-g |

Deputy Bircham returned to the club, this time responding to a Complaint regarding the victim’s

"Tasha Pack was the Appellant’s girlfriend on the date of the shooting. Mr. Pack is her
father. The Appellant and his two sons had been living with Ms. Pack since January. (Trial Tr. 184,

*The Appellant claims that Mr. McBride had been barred from the lounge for bad behavior. -
There is no record evidence to support this allegation. Also, there is no evidence that Mr. McBride
was anything but cooperative with Deputy Bircham.
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behavxor At apprommatlely midnight the Appellant, his son, Ms. Pack and the victim drove to the-
victim’s home Ms. Pack testlﬁed that the victim was well behaved during the ride. (Tnal Tr 192 )
| We cannot say the same of the App’ella_nt ’_s son Matthew. On his way home Deputy Bircham pulled
Ma‘_t'thew_'over citing hinl for reckless driving. Because Matthe\lv ha& been drinking, the dflpﬁty asked
| Ms, 'Paclc to. drive the rest of the way. (Trial Tr. 192-93, 464.) |

| ..When they arrived at the yicﬁm’s fat.her’s.hOUSé, no One was hom_‘e, SO thf:y drove to a
cgrrlpslte _élong the New River. Upon their return they. foun(,l thé Yictim’é falher,' “Bouncer” Lilly;..
and Mark McBride 'co'gether.5 The victim got out of thé Appéllant’s car, and Walked inside. The
_. .Appellant then drov.e-baclk td the 'Pack’s house. . | |

Shortly after the Appellant arr1ved at Ms Pack’s home M. McBnde and the victim came-

to the door MS Pack ag:reed to let them into her hvmg room. Sometlme after they amved Mr.
M;Brlde began tQ argue_ with the _Appellant?s son Matthew.® The Appellant then punched_ Mr.

McBride, who was seated at the timé._ After he fell on the floor the Appellant and _his. son Matthew -

*Deputy Bircham testified that the victim was completely cooperative with him, and thathe
- *“didn’t have a bit of problem with him.” (Trial Tr. 149.) Although the deputy believed that the .
victim had been drinking, in his professional opinion as a certified law enforcement officer, he did
- not believe that the victim was intoxicated. (/d.)

4M_atthew Diil_ger, the Appellant’s 23~yea:f%old son, drove.

® The Appellant claims that Bouncer was drunk when they dropped the victim off, n fact,’
- Ms. Pack testified, “[I] believe he’d been drinking.” (Trial Tr. 196.) The Appellant’s son testified -
that Mr. Lilly appeared angry, not intoxicated, when he dropped the victim off. (Trial Tr. 465.)"

Mr. McBride posed no danger to the Appellant or his son. At the time of the argument, be -
was seated. He remained sitting in the chair until the Appellant punched him in the face. '

3.



stomped him, causing hlm to blackout.” (Trlal Tr 202, 260- 61 279. ) Although both he and the
V1ct1m Wwere present Mr. McBnde dld not attempt to retahate Mr. McBnde sat in the chalr fora few

Sec_onds, _and then left the house wzth the 1ntent of walking home.® (Trial Tr. 201 ,467.) Hereturned

- to the Pack’s house early the next momin , woke the victim, who had slept on Ms. Pack’s couch,
. and told hlm what had happened Both the v1ct1m and Mr. McBride left the Pack house together .

' (Trlal Tr. 205, 279.).

Before they left, Mr. McBnde allegedly stated “We’ll be back.” Matthew Dmger
immediately confronted Mr. McBrtde Who denied ever saymg that Matthew accused Mr. McBride

of callmg him a liar, and pushed him across the Pack’s coffee table. After Mr. McBride had fallen

‘on the Pack’s couch, Matthew p1cked him up and pushed him onto the floor. (Trlal Tr. 468 ) Ms.

Pack test‘zﬁed that after she heard Mr. McBride’s statement, she retrieved two rifles from her father’s

.hous.e.- Neither she nor the Appellant called the law or left the premises. They sirply armed

themselves and waited.

Later that morning Mark McBride’s brother Jason and his cousin Kenny Ray arrived at the -

Pack’s house.' The Appellant claims that Jason forced his Way into the Pack house, characterizing

- his conduct asa“burglary.” Accorchng to Matthew Dinger, after he heard J ason knock, he unlocked

the door and let them i n, (Tnal Tr. 470. ) After Jason demanded to know what had happened to his

"The Appellant claims that he punched Mr. McBride twice, bloodying his nose. Defense
witness Doug Hartwell testified that he saw Mr. McBride the moming of the 20th. He stated that
Mr. McBride appeared as though he had been through a “rough one,” and that his injuries were more
serious than those caused by a few punches to the face. (Trial Tr. 384. )

Mike McBride testified that he saw his brother early in the mormng of the incident, and he
appeared “black and blue from his head to his waistline.” (Tnal Tr. 346.)

*He never made it home, and ended up sleeping out51de.
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.b'.roth.er, both parﬁ.es began to argua. Both .vo-lanta_:rily left the Pack house shortly after fha’r.. (Trial
T 209) Neither J ascm nor Kenny Ray initiatad anjr violance. (Trial Tr. 470._) |
| ._: Some two or.th_rée hours later Mark McBride, the. rfictim, and several others drove to Ms .

Pack’s. horn.e. (Triai Tr 21 1 ) Tha Victim,_and three o‘rher individuals can"re onto Ms. Pack’s front

porch; (Trial Tr. .2 12.) .U-pon..hearing: that the victim.a.nd his aompanions had parked in front of the
hausé the Appellant grabbed his pisroi and walkéd out. to. .canfmnt thém. (Trial Tr. 2 19.) -

_ 'Appellant sson Matthew testified, “And my little brother (Brandon) come back inside, and said there
were two carloads of people outs1de And I got up kind of angry, because they kept coming back.”
" _(Tr1a1 Tr. 472.) He later testified that, although he was on the same porch as his father, surrounded.
- bythe same people, he was nof a'fraid ﬁor did he beliéve that his life was in danger He wanted to
ﬁght (T rial T r.474.) Accordmg to Ms. Pack the Appellant began arguing with the victim and Mark |
' McBnde |
Q: So is. it fair to say that [the Appeliant} was intense?

A Yeah I mean, [the Appellant the victim, and Mark] was hot and heavy
o argumg, havmg words yes, s Sir.

(Tri_ai Tr. 225.)

-. Ac'r:OIding to Mr. McBride,._ thé Appellafat drew hia gun and pointed it af th.e victim. (Trial
Tr. 285...) The victim Walked back away fr_om the Aﬁpellan_t, and placed his rlands up. After waiting
a few se.conds, tire Appel_lant shot. the Vrctim in the héad. {(Tnal Tr. 281, 300.) Alex Chine testified
that he arrived at the Pack house with the victim, and walked up to_the front porch. The Appallarrt

- and his son came outside, and began arguing with the victim and Mark McBride. (Trial Tr. 317.)




 The Appellant 'dréw. his gun, a-inﬁ_ed it at. fhe vi_;:f[im, cocked the triéger, sto.éd there for a couple of
~ seconds, and éhof him. (Trial Tr, 332—33.) j | | |
A_qcb_rdiz_ig fo Michael McBridé, the victim grabbéd the"Aﬁp ellant’s hand, _the Appellant thén.
| jerked llié hénd _bacfc, and aftgr the Vlctlm had stepped away from the porch, the Appeilant .shot 1’1}:1.’!1.. -
B (T-rié_l Tr. 355) ._ | | o |
o Tﬁe State Medical Examl;ner J _amesllK.aplaﬁ. testified that the victim died of a gunshot Wound |
' over h'.is right eyebrow, five inches td the right of _the éenter of his face, and fhree and 3/4 o.f .an inch
_below his scalp. (Trial Tr. 67-68, 83.) ' Dr._: Kaplaﬁ also found “séaréé gunpowdér 'gs‘zippling_,”9 -
raciating two and thre¢ qﬂarter_s inches from the. ceﬁter éf the wound. (Trial Tr. .69.) The bullet’s
trajectory was strai ght; Dr. Kaplan fo.und ffagn_ients inside the \.fict.im’s skull. The doctor did not find
an exit waund. (Trial Tr. 107.)' | |
.-chordin_g to Dr. Kaplan the Appellant did not shoot Mr. Lilli/ at closefange. (Trial Tr.
93-9.5..) The gunpowdel_' stippling was si)arse; he found no t_racés of gunpoWder soot. or seared ékin
_ surréui;dihg the wound; nor was there évidence of splattered blood on the murder weapon. (Trial
Tr. 76,. 77) Dr. Kaplaﬁ fqund a “trivial 1acerati0n” on the victim’s left ring finger that, hé beiieved,r
occurred immediately after he Was shot. (Tﬁal Tr. 84-85 ) : |
Dr. Kaplan also conductt.ad. a gunshot'res;idué tést éri the victim’s handé. After he had
_ cénducted the test,.he marked the kit énd mailed it to Stat.e Trooper I '.Mil_ie'r. (Trial Tr 110.} Dr.

Kaplan noted this test on his autopsy report that they turned over to the defense on November 25,

| *Stippling describes the il’{iprinting of unburned gun powder flakes which come out of the
barrel of the gun with the bullet, and become embedded in the victim’s face. It is used to determine -
how far the barrel of the gun was from its target at the time of the shooting. (Trial Tr. 83-84,93-94.) -
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2002 (R 5 Tnal Tr. 170 ) At trial Sheriff Wheeler testlﬁed that they never sent the gunshot residue

kit to the police lab for testing. (Tnal Tr 455 56. )

' Expert Fxrearms/Toolmark Examiner James “Rocky” Lane testified that he test ﬁred the =

murder weapon at several known distances. (Trial Tr. 157.) He compared the resulting stippling

patterns with the 1nformatlon he reeelved from Dr Kaplan including the autopsy photographs '

_(Tnal Tr. 158.) In his opzrnon the Appellant was standlng approx1mate1y 15 to 27 mehes from the

_thIm when he shot htm. When asked to narrow it down, Mr. Lane testified that the stippling

| pattems on the Appellant;s head suggested a firing range of 18to 24 inehes (Trial Tr. 163, 164.)

At trial it was the Appellant s posmon that the victim had grabbed the gun, and durlng the _

~ ensuing Wresthng match the gun had dlscharged acc1dentally He claimed that the victim’s hands

were on the gun’s cyhndcr when he pulled the trigger.
The jury found the Appellant guilty of voluntary manslaughter.
| III.
PROCEDURAL HISTORY
The Appellee 1ncorporates by reference the procedural h1story recited in the trial court’s order

of September 17, 2004 denying Appellant’s Motlon for a New Trial. (R. 60-60(: )

The petlt jury convicted the _Appe]lant on May 16, 2003. The Appellant filed a Motion for

a New Trial or to Sct Aside the Verdict on May 22, 2003, in which_ he raised the same five
assignments of error which he presented to this Court. (R. at 32.) On July 2, 2003, the trial court
filed its sentencing _ordef. Although the court denied Petitioner’s Motion for a New. Trial, it ruled

that the gunshot residue kit be preserved and tested by both the State and the Appeliant. (R. 40.) The



Appeliant filed his Notice of ‘Inte_nt. to Appeal on June 18, 2003. The .triaI couﬁ gfanted hi.m a
two—menth eﬁttens_ion en bctoﬁer 7, 2003.._ (R. 48.) | |

On May 16, 2003, this Court granted the Appellaﬁfs motion te aﬁiend his petition for apbeal
te inelude the results _of pest—trial gunShot residﬁe tests, remanded the case back to the eireuit eourt- '
fora ﬁearing oﬁ the Appellant’s metioﬁ, with 1eave. to file a petition fef ep'peal fellov(ring eniry of
an order deciding the motien or subsequent final o.rdel;' as the.case may be.

The trlal court 1ssued its final order denying the Appeilant s Motion for 2 New Trial based '
on newly d]SCOVGI‘Cd evidence on September 17, 2004. Appellant filed hlS Petition for Appeal on
February 16, 2_005. |

| IV,
ARGUMENT

‘A.  THE TRIAL COURT’S INSTRUCTIONS TO THE GRAND
JURY DO NOT CONSTITUTE REVERSIBLE'ERROR

After extensive quotatlon from the grand jury transcnpt the Appellant. ﬁnally quotes the trial
' court s instructions to the grand jury:
J UDGE I_RONS: _ Is there é question? |
GRAND JUROR J:  We want you to define murder. -
 JUDGEIRONS:  Lesserincluded — |
. MR.MCNEELY:  What an iﬁdietm_eﬁt for nﬁurdef v-veuld inclede. -
. JUDGE [RONS_; | '.What leeser included _lof_fenses there are?

GRAND JUROR B: Uh-huh.



JUDGE IRONS:  Murder is murder. You got first degree rrrirrr;ler you got
second degree murder, you got voluntary manslaughter you
- got mvoluntary manslaughter typically.

_ The court went on to instruct the jury as to the essential elements of first
degree murder, and all of its lesser included offenses.

(Grand Jury Tr. 41-42.)
After a grand juror asked if .they could indict on one of the Iesser»included offenses; Judge. -
: Irons responded “You can ask- [the prosecutor] to go back and draft an mdlctment for one of the' .
lesser offenses.” In response to a grand_ juror’s question, the court then stated, “Typrcally, what
h’ap_pen's'is when _a.person is charged with murtler, there is an indietrnent for simple.murder and the
 petit jury sorts out what it is.;_"

The trial court’ 5 statement to the grand jury was legally correct It mformed them that they
could 111d1ct on a lesser-included offense. (Grand J ury Tr. 42. ) It then stated that they could also
: return a general murder indictment. If they did se, the petrt Jury would decide What offense, 1f any,
had been cotmnitted.

| “In West V1rg1n1a we do not have indictments for first and second degree murder.

State v. Justice, 191 W.Va. 261, 267, 445 S.E.2d 202 208 (1994) citing State v.

Schnelle, 24 W.Va. 767 (1884). Instead, we permit indictments for ‘murder’, with

the degree of murder contingent upon the proof presented at trial. Id. (citing State v. |

Johnson, 49 W.Va. 684, 39 S.E. 665 (1901)). ‘A general form of indictment for

murder’ is sufficient for a first or second degree murder conviction, or a conviction

for any lower grade of homicide. Id. (c1t1ng State v. Douglass, 41 W.Va. 537, 23

S.E. 724 (1895)).” _
 State ex rel. State v. Hill, 201 W. Va. 95, 491 S.E.2d 765 (1997) (emphasis added.)

After the judge left a juror stated, “I do not thirlk there 1s any dettbt, based on what [the -

prosecutor] said. There is 2 man dead and this man says he shot him. We were concerned about

whether it’e a cold-blooded murder or self defense.” To which a second juror responded, “that is not




for ue to say.” (Gfand Jury Tr. 44.) C.learly, the juror’.s'.primary concern was whether the App'ellant
5 ected in self-defenee, perhaps believing that self-defense reduced tile serieusness ef the eha_fée. This'. )
_ moﬁvatedrthern to ask the judge to deﬁne mu_rder, and its lesser-included offe_ﬁseé. Once_the court ..
did that, the jury returﬁed a genefal mﬁr.c.ler_ indictment, 1eeving it to the jury to sort out the ..
seIf defense issue. o o
~ The Appellant claims that the mal court permltted the grand jury to “pass the buck” to the
petlt Jury That is exactly what the law pemnts them to do. See State v. Justice, 191 W Va 261,445
| S E. 2d 202 (1994) Thus the court’s mstructlons were proper. ' |
' :B. THE TRIAL COURT’S DECISION TO ADMIT POSTMORTEM
PHOTOGRAPHS OF THE VICTIM WAS NOT AN ABUSE OF
DISCRETION.

InSyl. pt. 10, State v. Derr, 192 W. Va. 16_5, 451 S.E.2d 731 (1994), this Coutt fuled thata
trial coﬁrt’s. eXereise of its discretion i:r_; ruling to admit petentially gfuesome ijhoto graphs shou}d nof '
- | be overturned absent a clear Sho.wing‘.o'f abuse. The Appellant Iimfted his o_i:aj.ec.tions te two

- photographs labeled State’s Exhibit 7 and Staﬁe’s Exhibit 8.. State Medical Eﬁamiﬁer J ames Kaplan.
too.k. beth i)hetegralﬁhs, .and. made them part of his autopsy report; (Trial Tr. 62.) Both Df. Kap..ian.
| end Firearm's Expert Rocky Lane used these photographe as. demonstrative exhi_bits during thei.r'

testimony. '. - o | |
State’s Exhibit 7 depicted the conditien of the Vicfsim’s‘body when the medical examiner.
“received it. (Trial Tr. 62.) They depict the victim’s hands wrapped in papef bage, with some blood -
distributed oﬁ his body. (/d.) State’s Exhibit. 8 was a shot of fhe b\..ﬂ.]et wound and the stippling
pattern aroued it. (/d.) At tri_'al the.Appellal.ﬂt cleimed that_thes_e.phet.ographs were unnecessary and

immaterial. He argued that he was ready to stipulate to the cause of death, and had no objections to
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testimony from the fireanm expert regarding the stippling pattern found on the :victim’s fac.e. (Trial
Tr. 6.) |
The trial court convened anin camera hearmg onthe Appellant s motion perm1tt1ng defense
counsel substantlal 1eeway in his cross-examination of Dr. Kaplan. After analysis of counsel’s
arguments the trial court stated:
Allri gh’t the Court ha\ring considered the matter, the pictures are really not
gruesome. They do show a dead body."® From the evidence brought forth here today
in the /n camera hearing, the Court finds that there is —may be some probative value.
The photographs show that there’s an absence of wounding, and would also have
some probative value from the standpoint of establishing the distance between the
two persons involved in the incident at the time the shooting took place because of
the location or absence of powder burns and the way powder burns are displayed in
the photograph. So the Court foels that the probative value is not outweighed by any
- prejudicial value due to the fact that the photographs might be seen as havmg some
. gruesomeness about them. : :
(Tnal Tr, 73 )
The tnal court s decision was not an abuse of dlscretlon See Wallace V. State 725N.E.2d
837, 839 (Ind. 2000) (Admission of postmortem photograph depicting a gunshot wound to the
victim’s left eyelid admissible to prove nature of the wound5 and to illustrate the pathologist"s .
testimony about the stippliing pattemn near the wound.). It applied the correct standard of law .as
_ articulated in Derr, and its factual ﬁndings‘were reasonable. Appel]ant’e Wiilingi‘iess to stipulate to
certain facts did not render the photo graphs irrelevant. Dr. Kaplan used Exhibit 8 to illustrate the

- idea of stippiilig .to_ the jury, and the significance of the patterns found on the victim’s face. (Trial

| Tr. 83, 93-95.) Clearly, a Iay juror would have found' these pictures helpful, despite the Appellant’s

Several other pictures admitted into evidence also depicted the victim’s dead body at the _
scene. (Trial Tr. 39.) Although he obyj ected to the photographs, the Appellant dld not Obj ect to them
as overly gruesome. {dd) ' '
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stipulation. Mr. Lane testified that he c..om.pared the stippling patterli depieted in State’s Exhibit 8

- with the stippliﬁg from his test firings. (Trial Tr. 158.) He also used the photographs to illustrate _

his testimony to the jury. (Triel Tr. 161-63.)
The pro'seCution is entitled to prove its case by evidence of its own choice. Old Chief .

United Srares 5 19 U S.172,186. (l 997) citing Parr v. Umted Srates 255F. 2d 86 89 (Sth Cir. 1958)

(“A party is not required to accept a _]U.dlCla] admission of h1s adversary but may insist on provmg

the fact.”) (Citation omitted.) The State’s decision to show the jury pictures, as opp'osed to reading
_ from dryr'eports was well within its diéoretion. Th:e Appellaht could not stipulate away't.his. specific
.eviderlce._ '
- C.. THE TRIAL COURT’S . DECISION NOT TO GIVE THE
APPELLANT’S “ACCIDENT” AND “INABILITY TO RETREAT”
INSTRUCTION WAS NOT ERROR

Ttis the Appellant contention that he offered two jury instructions to the trial court. These

'instr.uctions arenot in the reeord Since the Appellant chose not to -transcribe thetrial court’s reading '

of the instructions, there 1S IO ev1dence from the transcnpt that the Appeliant ever offered these
' _spe01ﬁc instructions.”! This Court has -ruled that it w1ll not decide issues in instances where they

3 have not developed the record below C.f. Statev. Miller, 197 W. Va 588,611,476 S.E. 2d 535,558

(1996) (Appeals court ordinarily will not review meffe_ctwe a331stance of counsel claims on direct-

appeal because there are not sufficient facts to conduct an effective Teview.).
“In the instant case, the Appellant has deliberately chosen not to give this Court a sufficient

record. His transcript request -states, “Trial. Everything from the end of opening statements to the

| ”Counsel for the Appelleec has called the Clrcult Clerk of Monore County, and the
Prosecuting Attorney Ne1ther had full copies of the jury instructions offered by the Appellant
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~ beginning of jury instructions;”. (R. 43.) Given the nature of this.assignment of error, his decision
' not to include these mstrucuons in the record is bad faith. What makes his conduct especlally

e gregmus 18 hlS dec1s1on to cha:ractenze the court’s Jury instructions as insufficient w1thout mcludmg

themi in the record. The Appellant s a331gnment of error is wholly unsupported by factsin the record :

and this Court should not cons1der it.
- Evenif this Court wereto consider this assivnrhent it is without merit. The refusal of a trial

court to gwe an instruction is reviewed for abuse of dlscretton Syl pt. 1 Smte V. Hmkle 200

W. Va, 280, 489 S E.2d 257 (1996) It is the Appellant s posmon that the court s eharge did not

| sufficiently 1nstruct the jury on the Appellant s duty to retreat. His propose_cl mst_ructmn reads:

A person who is without fault in an altercation has no duty to retreat while
acting in self-defense. Ifthe person is in a substantial degree at fault, he must retreat
if able to do so, however, if from fierceness of the attack or if they are prevented
from retreating, or for other reasons they are unable to retreat, they will be excused -
- by the law from not doing so. . S '

(Appellant’s_ Brief at 25.)

A trial court is under no obligation to give instructiohs that are incorrect as a matter of law.

Syl pt. 4, State v. Guthrie, 194 W. Va. 657, 672, 461 S.E.2d 163, 178 (1995). Nor s it requlred to

give 1nstruct10ns that are dupl1cat1ve or 1rrelevant State v. Boggess 204 W. Va. 267 273, 512
S. E 2d 189, 195 (1998)
The trial court instructed the jury: -
[13f the defendant was not the aggressor, and had reasonable grounds to believe and
actually did believe that he or others were in imminent danger of death or serious -
bodily harm from which he could save himself or others only by using deadly force

against his assailant or assailants then he had the right to employ deadly force in
order to defend himself or others.
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In order for the Defendant to have been justified in the use of deadly force in
self-defense or in defense of others he must not have provoked the assault on him or
have been the aggressor. Mere words, without more, do not constitute provocation
of aggressmn ' : : -

The circumstances under which he acted must have been such as to produce

- m the mind of a reasonably prudent person, similarly situated, the reasonable belief

‘that the other person or persons, then about to kil them or to do them serious bodily

harm. In addition, the Defendant must have actually believed that he or they were in -

- imminent danger of death or serious bodily harm and that deadly force must be used

to repel it. The mere fact the victim or others have not used a deadly weapon during:

- the altercation does not deprive the defendant. Larry Dinger of the right of
‘sclf-defense or defense of others ' :

_ If evidence of self-defense or defense of others, the State must prove beyond
- areasonable doubt that the Defendant did not act in self-defense. If you find that the
State has failed to prove beyond a reasonable doubt that the Defendant did not act in
self-defense, or defense of others you must find the defendant not guilty. In other
words, if you have a reasonable doubt as to whether or not the Defendant acted in | _
self-defense or defense of others, your verdict must be not guilty. -

.

.also have given his “retreat’_’ instrueti_on. The trial court ruled that its charge sufficiently covered the
law, ie., tllat if the .Appellant could have sa_fely.retreated, but did not do so, that failure was a
circums'tlanee that the jury might consider wlth all others in determining'whether he went'further in
' repelhng the danger real or apparent then he was _]U.Stlﬁed n gomg United States v. Peterson 483
F.2d 1222 1234 (D.C. 1973) The court 1nstructed the j Jury that a defendant who was not the_-

aggressor - ie., was without fault - had reasonable grounds to belleve and actually did believe" he _'

was in danger of death or serious bodily harm, could respond by using deadly force.

Appellant’s Instructron F reads:

12fg\ppellanl’s instruction is wholly subjective ang_l, therefore, a misstatement of the law.
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Manslaughter or murder are the esult of somie intentional act.”® Negligentor
accidental homicide are neither manslaughter nor murder. If the jury finds that the

State has not proven beyond a reasonable doubt that Larry Dinger intentionally pulled

the trigger the weapon causing it to fire, they you must find him not guilty, as he

- could not be held criminally responsible. - :
(Appellant s Brlef at 26.)

The Appellant seeks to have it both ways On one hand he claims that he mtentlonally k1lled
the victim in self defense on the other he claims that the gun went off acczdentally if th1s is true,
then was no reason to instruct th_e jury that the Appellant acted in self—defense. Ifhe shot the victim
by accident, the events occurring before the shooting were irrelevant. See State Y. Miller, 772
S.W.2d 782 (Mo'. 1989, overmled on other grounds by State v. Beeler, 12 S.W.3d 294 (Mo. 2000)
(“The issues which defendant raised in his defense included self—defense and accident. Theseissues
are inconsistent. Self-defense in a homicide maﬁer _invlolves' a claim that a life was taken by an

intentional act necessary because of apprehension of great bodily harm while accidental homicide
involves an unintentional taking of human life.”).

Also, the Appellanf’s instruction is inoorrect as a matter of law. The Appellarit claims that

manslaughter or murder are the result of some 1ntent1onal act.” He then claxms “If the j }ury finds

' that the State has not proven beyond a reasonable doubt that Larry Dmger 1ntent1onally pulled the

'tngger the weapon causmg it to ﬁre they you must find him not guﬂty, as he could not be held_

-criminally responszble This 1nstruct1on misstates the law. voluntary manslaughter is the

_aocidental causing of death of another pefson, although unintended, which death is the proximate

‘result of negligence so gross, wanton, and culpable as to show a veckless disregard for human life.

- See West Vlrginia Pattern Jury Instructions, Wrongful Killing, <http://www.state.wv.us.wvsca/jury/

' 13The Appellant does not differentiate between voluntary and involuntary manslaughter.
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crimwrongful/.htm> citing Staze v. Hose, 187 W. Va, 429, 419 8.E.2d 490 (1992); State v. Cobb,

166 W. Va. 65, 272 S.E.2d 467 (1980); State v. Vollmer, 163 W. Va. 711, 259 S F.2d 837 (1979).

~. Both the Legislature and this Court have recognized that firearms are i_nheren_tly dangerous

._ instruments. See W. Va. Code § 61-7-11 (a defendant commits brandishing if he carries, brandishes

or uses a fircarm enough to caﬁse or threaten a breach of the peace.); W. Va. Code.'§ 61-7-12 (A
defendant commits wanton endangennent a felony, ifhe wantonly does. any act with a ﬁreann which

| creates a substantlal nsk of death or serious bodlly injury to another) In State v. Hulbert 209

W Va 217, 544 SE2d 919 (2001) th1s Court c1t1ng to the plain meamng of the wanton .

' endangerment statute, ruled that a defendant may create a substan‘nal risk. of death or serious bod1ly
1nju_ry without d1scharg1ng his ﬁrearm. o

The Appellant’s instruction reliv':es him of any criminal liability unless he intentionallypnlled

the trigger. ‘That is-_-not an accurate statement of law. Tt is not just the pulling. of the trigger that -

determines the Appellant’s culpability, but the nature of his conduct'before the fatal event. State v.

-'Lyrton, 355 S.E.2d 485, 488 (N.C. 1_987). - The jury found that t_lle Appellant left the Pack’s house

with a 'loaded weapon, unlawfully brandished it, put his finger on the trigger, and pointed it at the

victim in a menacing mamner. The Victim’s death was not from an unknown cause or from an

| unusual or unexpected event from aknown cause. See State v. Lytton, 355 S E.2d at 486-87 (North

Carohna pattem Jury 1nstmc‘non states that accidental killing involves conduct that was

_ umntentlonal ocCurs durmg lawful conduct and does not 1nv01ve culpable neghgence ). Loaded
'guns tend to go off. The death of the victim was ent1rely foreseeable from the t1me the Appellant

came out of the Pack’s home with a loaded firearm. -
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D. THE TRIAL COURT’S DECISION TO .. DENY APPELLANT’S
MOTION FORAJ UDGMENT OF ACQUITTAL WASNOT ERROR

In Syl. pt 1, State v. Starkev, 161 W. Va 517 244 S. E 2d 219 (1978), thlS Court ruled

In 2 criminal case a Verdlct of guﬂt w111 not be set aside on the ground that it is
contrary to the evidence, where the State’s evidence is sufficient to. convince
1mpamal minds of the guilt of the defendant beyond a reasonable doubt. The = =
evidence is to be viewed in the light most favorable to the prosecution. To warrant' -~
interference with a verdict of guilt on the ground of insufficiency of evidence, the
court must be convinced that the evidence was mamfestly madequate and that.
consequent 111_]118’[106 has been done :

_Taken ina hght most favorable to the State, the evidence suggested that the Appellant came

out of his home, peiﬁted a loaded firearm at the victim, waited a few seconds and then shot him.
(T:r1a1 Tr 281, 317 355 397 98.) Defense counsel s motlons were demed mn short order by the trlal
court at the close ofthe State’s case, and at the close of trial. (Tr1al Tr. 447 514. ) The court ruIed

I am going to .deny that motion or that pamcula:r grounds for the motion.
There was evidence that, taken 4n a light most favorably to the State, that the — your
client pulled out a gun, pointed a gun at the decedent, that there was some

- conversation that took place, that your client pulled the trigger and killed him.

It’s not clear what period of time there was for reflection, but its obvious there
was a period of some several seconds there in which your client had to reflect over
it before he pulled the trigger. . Under the case of — T want to call it Danny Ribshot

- case—Statev. Guthrie, there’s no specific time period, but there must be some period
‘for the accused to deliberate and think about it in order to be premeditation. I thing
- the State has met its burden in that regard. :

(Trial Tr. 447-448.)
The court’s decision was in conformity with the Taw.

E. THE RESULT OF THE GUNSHOT RESIDUE TESTING IS NOT
- NEWLY DISCOVERED EVIDENCE.

The Appellant next claims that the trial court’s decision to deny his motion for a new trial

was wrong. A trial court’s order denying a defendant’s motion for a new trial is entitled to’
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substantial deference on appeal “The questlon of whether a new trial should be granted is w1th111 :
the dISCI‘BtIOIl of the tnal court and is rev1ewable only in the case of abuse.” ~ State v, Joseph 214
W Va. 525, 529 590 S E. 2d 718, 722 (2003) (quotmg Stare v. Crouch, 191 W Va. 272, 275, 445
SE2d4213,213, 216(1994)) |
The standard of review for abuse of discretion is highly deferential. A reviewi'ng.
court conducting review for abuse of discretion is not fiee to substitute its judgment
for that of the trial court, and a discretionary act or ruling under review is-
presumptively correct, the burden bemg on the party seekmg reversal to demonstrate -
an abuse of dlscretlon -
5 Am Jur. 2d Appellam‘ Review, § 695 (emphasrs added)
The trial court's findings of fact supportmg this decision may only be reversed When the
.- defendant proves that they are clearly wrong. See genemlly Prouc(foot V. Dan s Marme Serwce 2 1 0.
W. Va. 498, 558 S.E.2d 298, 301 (2001) (d1scussxon of clearly erroneous standard in civil context.)
On appeal, the hnrden of showing that a finding is clearly wrong, within the meaning | o t
of a rule of practice mandating application of the 'clearly erroneous' standard is *
placed on the appellant. The appellant must show that the findings as a whole are
clearly erroneous or even inherently suspect. This burdenis aheavy one, particularly
where findings are primarily based upon oral testimony and the trial judge has viewed
the demeanor and credibility of witnesses. The appellant must pornt out spemﬁcally
where findings of the trial court are clearly EITONeous. :
5 Am. Jur, 2d,_Appellate Review,'§ 672.
The Appellant contends that he was unable to obtain test results of the gunshot residue kit
until after trial. The State had no duty to perform the gunshot residue test.before going to trial.
Although the results m_ay have been helpful, a prosecutor m.ay decide to go to tr_ial_ without them. .

There is no support in the law for the proposition that defense counsel may cempei the State to

“-conduct testing before trial. The consequences of such a decision should be self-evident.
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Appeﬂant claims that the test results were exculpatory, and thus newly di scovered evidence. |

See Syl, i_n part, State v. Frazier, 162 W. Va. 935, 253 S..E.Zd 534 (1979) (“It must-._appeai" in the

affidavit that the App_ellaht was diligent in ascertairiing or securing the evidence his eyidéhce, and

- that the new evidence is such that due diligence would not have sccured it before the verdict.”).

: Néwa discovered evidence must have been unknown or unavailable to the defendant at the time of

trial. United States v. Conley, 249 F.3d 38 ( 1st Cir. 2001). In fact, the tests were neutral. The -

© State’s expert found no traces of gunshot residue on the victim’s face. The Appellant’s expert did.

- Thus, the evidence was not purcly exculpatory. To state that the_Appellant’s eVidendc would have

changed the outcome of the trial 1s 'pure'specﬁlation.
- Clearly, the Appellant knew about the residue kit before trial. He knew,. months before the

‘trial, that the Sheriff bagged the victim’s hands to preserve any gtinshot residue. He also knew that

Dr. Kaplan removed the gunshot residue from the victim’s hand and prepared a test kit." He did not
ask for a continuance, or request the court order the test or produce the test kit itself. Nor did he

moﬁe for an oppbrtunity to conduct his own tests before trial. Althoﬁgh Appellant compelled the _

State fo turn over the test results,® since the State never conducted the test, it had nothing to divulge.
" Thus, the Appellant attempts to convince _fhis Court that the post-trial fesults of the test kit

- are nery-discovered evidence. Although he had every opportunity to conduct this test before trial,

The fact that Dr. Kaplan had performed the test was iﬁcluded in his autopsy report which
the Appellant received in November 2002. (R. 5.) ' _

"Appellant’s brief is misleading on this issue. He claims that he compelled the State to

conduct the tests, and then provide the results. This is not true. (R. 16.) The Appellant compelled

the State to turn over, “State Police Lab reports regarding bullet caliber, fingerprints and/or
- gunpowder residue tests.” (R. 15.) Nowhere does he demand that the State actually conduct the test.
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h_e failed_to act upon that .knowl-ed;ge.-__: The Appellant tries to‘ do an end run_around the-“newly -
c:iiscovered” requirernent of Rule 33 by stating that the results 'W'ere newly discovered, not the kit -
itself. Hei gnores the fact that they did not reaeh the results before trial because he chose not to push - :
the issue. | . | |
| .Appellant seems o argue that, .s'ince the test resnlts were lost they \lvere not at'ailal)le.to him
' pre trral and, therefore oonstltute newly discovered evtdence The State nev.er told Appellant that
they had lost the evidence because the Appellant never asked Had the State responded to a
: legrtrmate defense d1scovery request by stating that the kit had been lost, and was not available for
testing the Appellant S argurnent might be more cornpelhng The State sent the opposite message
Its® d1scovery responses, served on the Appellant almost four months before tnal claimed that it
would mtroduce the test results at tnal. (R.25 -A.)
= - Dr. Kaplan sent an unopened package with the victim’s persbnal effects and the gunshot
resid_ne test kit to State Trooper Reed. - Without opening the box, Trooper Reed forwarded it to the
Summers County Shen'ff’ s Department. (’_frial Tr. 137.) The kit remained in this box, at the
| Sheriff s Depaltment. Once the State found out that the lab did not have the klt results, it quickly
found them. Had the Appellant asked to inspectthe test kit, or _to Tun an ilnclependent examination,
. the issue cou_ld have _beeri oleared up before trial. He chose not to.
lAlso., the Appellant made_ good use out of the missing test- results during his cross-
e}ram_ination of State’s expert Rocky Lane. (Trial Tr. 170-71,.175.) In his snlnmation counsel
‘argued: |
Circumstantial evidence is a gunshot resldue test kit, which nras req.uested by

| ‘the defense to be done, and that sheriff, right away, because of the conflict in what
he heard, knew was important. He put the bags on the [victim’s] arms and insisted



that test be done, because that would’ve been circumstantial evidence that would

hav_e decided that matter, as to whether his hands were on that gun, wouldn’t it, if it

had been done. And I'm not saying it was anything other than inadvertence. It’s a.

damn shame it wasn’t done, because then you wouldn’t have that question in your

“mind to decide.
(C]osi.ng _Ar.gumént ats.) -
There was a test kit prepared. It would be submicroscopic to find out settle |
[the question of whether the victim’s hands were on the barrel of the gun at the time
it ﬁred] Whlch we will never know the answer to.
(Cldsmg Argument at 7.)
_ | _The Appellarit did not diligently pursue either the test kit, or the results of the test before trial.

He had no interest in either. Instead., he arguéd that the State had chosen not to conduct the test
bééauée it _héd somethmg to hide. He now seeks to argue from the other side of the fence. His claim
has no merit.

:Appel_lant. tries to compare this case with State v. Osakalumi, 194 W. Va. 758, 461 S.E.2d
504 (1995). In Osakalumi the State destroyed actual, not derivative, evidence before the defendant
had the opportunity to conduct its own tests. This Court found that, although the State had acted in
gbod faith, given the critical nature of the evidence, the State had violated the defendant’s due
- process right to a fair trial when it.destroyéd the couch.-

In the instant case, they never destroyed'the test kit, The Appellant could have conducted.
his 6wr_1 testing whenever he wanted. Although the Appellant moved to compel the test results from
the Staﬁe, he did not compet the State to do the test, nor did he move for the production of the test

kit. The defense, in effect, never asked to see the “couch” until after trial. Any post-trial testing

results are hardly newly discovered evidence.
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" Thus, the trial court’s decision to deny Appellant’s motion for a new trial was a sound
exercise in judicial discretion. -

F. = THE STATE INTRODUCED SUFFICIENT EVIDENCE TO
' SUPPORT THE APPELLANT’S CONVICTION.

The Appellant next claims that the State failed as a matter of law, to adduce'sufﬁeient

' ewdence to support the Appellant s conviction. InSyl pt l Statev Starkey, 161 W, Va. 5l7 244

S.E.2d 219 (1978), th1s Court ruled

In a criminal case a verdict of guilt will not be set aside on the ground that it is
" contrary to the evidence, where the State’s evidence is sufficient to convince
impartial minds of the guilt of the defendant beyond a reasonable doubt. The
evidence is to be viewed in the light most favorable to the prosecution. To warrarit
- Interference with a verdict of guilt on the ground of 1nsufﬁc1ency of evidence, the
court must be convinced that the evidence was manifestly madequate and that-
consequent 1n_]ustlce has been done.

See also Syl. pt. 3, in pa,rt State v. Guthrie, 194 W. Va, 657 461 S.E. 2d 163 (1995) (“A criminal
' defendant challengmg the sufﬁe1ency of the ev1dence to support a conviction takes on a heavy
"burden The evidence need not be 1ncons1stent W1th every conclusmn save that of guzlt.so long
as th.EJ j.ury can ﬁnd gullt beyond a reas_onatbl_e doubt. Cred1b111ty detennlnatlons are for the j Jury and

not an appellate court.” ).

“It is peculiarly within the provmce of the jury to Weigh the evidence upon the quest1on of

seli- defense and the verd1ct of the j jury adverse to that defense will not be set aside unless it is

.manlfestly agamst thewetght of the evidence.” Syl pt. 5, Statev. McMillion, 104W Va. 1 138S.E. .

732 (1927)

‘In the instant case; the Appellant claimed that he shot the victim to defend himself from the

imminent danger of death or serious bodily injury. This Court has ruled, “once there is sufficient
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evidence to create reasonable doubt that the killing resulted from the defendant acting in

self-defense, the prosecution must prove beyond a reasonable doubt that the defendant did not act.

: ‘i1'1 self-defense.” Syl. pt. 4, Sz‘az‘e V. Kirtley, 162 W. Va. 249 252 S.E.2d 374 ( 1978) |
- In Umred States v. Peterson 483 F. 2d 1222, 1229 (D C 1973) Judge Spotswood Robmson
eloquently outhned the law of self- defense deﬁnmg 1ts purpose and hmltauons Smce time
_ 1mmemor1.al, the law has stated that deadly force 1s only justlﬁed v_vhen there are no other options:

"But the law of self-defense is a law of necessity; the right of self~defense
 arises only when the necessity begins, and equally ends with the necessity; and never
must the necessity be greater than when the force émployed defensively is deadly.
The necessity must bear all semblance of reality, and appear to admit no other
alternative before taking the life will be justifiable or excusable. Hinged on the
exigencies of self-preservation, the doctrine of homicidal self-defense emerges from -
- the body of the criminal law as limited though important exception to legal outlawry-
of the arena of self-help in the settlement of potentially fatal personal conflicts.

(Citations omitted.)
'- The_ court. Went o_n“ to state:

So it is that neeessity is the pervasive theme of the well defined conditions
which the law imposes on the right to kill or maim in self-defense. There must have
been a threat, actual or apparent, of the use of deadly force against the defender. The
threat must have been unlawful and immediate. The defender must have beheved
that he was in imminent peril of death or serious bodily harm, and that his response
was necessary to save himself therefrom. These beliefs must not only have been
honestly entertained, but also obJ ectively reasonable m li ght of the surroundmg

- circumstances. ' :
- Id. at 1229-1230 '(e'mphasis added.) -
The Appellant s conduct affirmatively proves that he did not believe he needed to use deadly

force in order to protect himself. Nelther the victim, nor any of the others were armed. It was the

_Appellaet s decision to draw his gun from his Walstband, and p01_nt it at the unarmed victim. A
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reasonable J.uror.could find that the Appellant went from a place of relatrve safety, h1s home ont
- onto the porch armed w1th a loaded .357 magnum. When he grabbed this gun and walked out onto
that porch, he had every reason to beheve that hIS presence would further aggravate the s1tuat10n
See Laney V. Umted Sz‘ates 294 F, 412 (1923) (Defendant could not rely on self~defense when he
came from a place of safety, armed w1th a ﬁrearm and dehberately placed hlmself in the mrddle of
a dangerous s1tuat10n.) He did not leave the house with the intention of be1ng a peacemaker. He .
| traded 1nsu1ts w1the the men gathered there even though he knew that these words would only -
escalate a potentlally deadly s1tuat10n He 1gnored his grrlfnend when she told hrm that she was
. gomg to contact the police.!” | |
| It was not fear of death or serious bodlly mJury that caused the Appellant to leave the Pack’
house wrth aloaded 357. It was fear of appeanng unmanly He knew that he was the only person- .
armed, as he stood onthat porch. He was older, bigger, and stronger then the individuals confrontln g
h1rn 18 The Appellant knew that he had abused Mr. McBride the night before. Even if he did not
beheve i, maybe he could have dtffused the situation with an apolo gy Clearly, ifhe had takena less

aggressrve stand, it is unhke]y that they would have harmed him. Instead he chose to confront force

| 'There was evidence that the Pack’s home had a front door with a lock.

""The Appellant false]y claims that the victim and his friends knew it would take at least 20
minutes for the Sheriff to arrive. Th1s ‘would be true if they knew where the Sheriff was coming
from—-theyr did not. - -

. In fact, the Summers C'ount'y Sheriff received his dispatch at 12:31, he received a second
message at 12:33 that shots had been fired, he arrived on the scene at 12: 47 (Trial Tr. 14) The
P1pestem Fire Department arrived seven minutes afier the first. (Trial Tr. 32 )

*0n the day of the incident the Appellant was 40, his son was 23, the victim was 19, Mark
McBride was 20, his stepbrother Alex Chne was 18, and his cousin Kenny Steele was 17. (Tnal Tr

- 275,290)
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w1th deadly force. The cxrcumstanees d1d not Justtfy h1s dlsplay of deadly force The v1ct1m and his
- fiiends were unarmed when they arnved at the Pack’ s house. Although loud and obnoxmus they -

were not aggresswe They did not threaten the Appellant they challenged him. Had he backed

down, the vietim would be alive today.

__-Appellant claims that “there is absolutely no evidence [the Appellant] planned.on shooting

[the Victim] (Appellant s Brief at 30.) If this is true then the Appellant offered 1nconSIStent .

defenses. The Appellant s thnesses sought to bnng the ktlltng within the prov:tnce of an ac:01dental
* homicide. The taklng of another person s life i isan tntentlonal act the law should not recognlze the
.anornalous doctnne of accidental self defense See State V. thtchurch 96 S. W 2d 30, 35 36 (Mo

| 1936) If a defendant did not use deadly force in self defense, but, rather the gun dlscharged
' acc:1dentally, a tnal court is under no obli gatton to gwe a self- defense 1nstruet10n

More 1mportantly, the Appellant 8 assertmn is incorrect. The State produced the testtmony
| of three witnesses who observed the Appellant pomt his gun at the v1et1m stand there for a few
_ ‘seconds and then pull the tngger The Appellant’s charactenzatton of thelr testtmony as false is

1rrelevant It is for the jury, and not the appellate court to decided the relatlve credlbthty of a

witness. Syl. pt.- 3, in part, State v. Guthrie, supra (“Credibility determinations are for the j jury and

not an appellate eourt.”). :

The jury chose to credit the State’s witnesses: over the Appellant s. The fact that the
Appellant went for the front door does not militate a ﬁndlng of malice. The Appellant left the Pack
house with a gun m his pants he was also aware that there were two nﬂes 1n31de the house, which

had been placed there by Tasha Pack ea:rher that momlng Appellant also clalms that the victim

grabbed the barrel of the Appellant’s gun before it 'di_scharged, and either tried to point it toward the -
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: Appellant or to wfest it away. The evidencesuggested that the.'victirn either wresﬂed evef the gnn
after the Appellant drew 1t or mereiy touched it, and then took two steps back, Agam the jury chose
to credlt this test1mony, agaln it1s not thhm this Court’s provmce to re-welgh the credlblhty ofthe .

: wfmesses .Th.ls live testnnony was presented three years ago to a jury SIttmg in a courtroom almost
' 200 rmles away |

: Indeed,-lthe Appellant’s claims that Roeky Lane’s tesﬁmony explicitly refuted t_he eyewi.t.ness
testimony is _simply nrong. (Appeﬂ_ant’s Brief at 30.) :Mr. Lane testified that, based updn his

C experienee, the gun Was she_t from 15_ to 27 inches frorn the wound.. (.Trial Tr. 162-63.) On.

' cross-examination he conceded that tne vicﬁrn’s_ hands, if his arms were fully extended, could have '_

been on tne .gun when it discharged. (Trial Tr. 174-75.) AIthongh several State’s.vs.fit.nesé.es tee_tiﬁed

| that the vietim was approximately eight_ feet from the Appellant When he was shot, these distance

Were rough estimations. Cleariy, none of these witnesses had the 1_:irne or incl'inat'ion to accnrateiy :
measnre how far the victim was'standing from tﬁe Appellant Wnen he was sh'_otg. A reaeonabie jur(nf -

- could-. believe tnat fhe s.hpck of the moment did not lend itself to spontanenus, accurate

: r.neasu'rements_.. Several witnesses testified that the victifn and tne Appellant Wrestleel over the gun

‘the vietim let go, stepped back and pulled his hands out. The Appellant paused a few seconds, -
aimed, and with one.]na:nd. extended shot him in the head. (Trial Tr. 281, 306, 333.)

Mr. '.Lane’s teatfmony did not conclusively ppove that the victim’s hands were on .the
Appellant’s gun when it nfent off. Indeed even 1f they were, this piece of evidence standmg alone
is not Inatenally exculpatory Whether the victim’s hands were on the gun or not, it was the .

Appellant Who pulled the trigger. ThlS act, whieh cansed the victim’s death, occurred after a long |

series of adversarial confrontations between the Appellant, the victim, and Mark McBride.
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Appellant’s own son testified that ﬁpbn seeih‘g_ these six individuals pulling up to the Pack’s house,
his first feeling was anger. These very same feelings may very well have motivated the Appellant
to pull the trigger. Given the entire context that would be a fair and reasonable inference.

\

CONCLUSION

WHEREFORE, for the foregoing reasons the judgment of the Circuit Court of Monroe -

Couﬁt_y d_enyjhg the Appellant’s motion for a new trial Should be affirmed by this Honorable Court.
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