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"IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

| STATE OF WEST VIRGINIA
Appellee,
v. |
JAMES BLAINE WALDRON,
" Appellant.
. BRIEF OF APPELLEE
STATE OF WEST VIRGINIA
L
" KIND OF PROCEEDING AND

NATURE OF THE RULING BELOW

J ames Blame Waldron (heremafter “the Appellant”) appeals the J uly 23, 2004 order of the -
C1rcu1t Court of McDowell County (Judge Booker T Stephens) sentencmg him to seven years
_conﬁnement mn the pemtentlary upon his conviction for voluntary manslaughter -

| Although he ass1gns other trial errors, the Appellant s prmcrpal claim on appeal is that the
tr1al court abused its drscretton when it refused to aceept a plea agreement perrmttlng the Appellant .
Ito plead to a mlsdemeanor charge of bemg an accessory after the factto a murder in exchange for.

lns cooperatlon in the prosecuuon of his co- defendant Mose Douglas Mullms .Tr



- 1L

STATEMENT OF FACTS

In the spnng of 2001 Mose Douglas (“Doug”) Mullrns faced a dllennna Mulllns was an
OxyContm addrct and dealer and had fallen mto substant1al debt to lns supplier, local drug
. “klngpm” Gabe chks chks offered Mulhns a'chance to clear the debt and to make some money
; all he had to do was kill four people that Hrcks suspected of breaklng 1nto h1s traﬂer and steahng '
. guns and drugs Mulhns agreed {o do thls but delayed the exeentlon of thrs plan for some time. By :
May of 2001 Mulhns was out of OxyContm and owed Hicks for the drugs he was supposed to have : |
sold for IIlcks but had consumed h1mself ln the face of thls pressure, Mullins decided to l<1ll the _
| .people Hrcks wanted dead |
| | Around Imd day on May 13, 2001 Doug Mulhns met the Appellant SO they could nde.
. around " (Tr 269.) Mulhns and the Appellant had known each other for the1r entire 11ves and were |
| neighbors at the Bnt Day Traller Carnp (Tr 254 ) Mullins was 1ook1ng for J effrey Mullrns and
| Chantel Webb Mulhns and Webb along wrth Mehssa Osbome and Stev1e Coleman were the E
| 1nd1v1duals suspected of breakmg into the trailer of Gabe Htcks (Tr 25 9-60.) chks had prornlsed
Doug Mulllns the sum of $20, 000 to krll J effrey Mullins, Webb Osborne and Lulabell Webb'

' _Chantel Webb s grandmother (Tr 263 )

After drwrng aimlessly for some tlrne Doug Mullins saw “‘J effrey [Mulhns] and Don [Ball]1 o

[along w1th Chantel Webb] at the mouth of Three Forks at S &M Market 7 (Tr 271.) In the

_. presence of the Appellant Doug Mulltns then told J effrey Mulhns to “meet me up on the rnountaln

: IDon Ball was a classic “wrong. place wrong time” parficipant. He was driving because -
: Chantel Webb’s “Mamaw told her not to be dnvmg because she didn’t have no license.” (Tr. 223 )

Y




that I would do some plllS wrth them ” (Tr 2"l2 ) After send1ng the future victims to a locat1on
on Bradshaw Mountaln Doug Mulhns and the Appellant drove off as if Mulhns was gomg to get :
the promrsed drugs Instead he drove up Three Forks to Dewey s theo and parked (Tr 273 ).
Wh1le parked at Dewey s Video, Doug Mullins pulled a gun from under the dnver s seat of the car. -

' Holdmg the gun, Mullins told the Appellant “Look I have to take care > of some busrness (T_r. o

273 74. ) Doug Mulhns and the Appellant then drove up Bradshaw Mountain to meet thelr v1ct1ms B

Whrle waltrng for the v10t1rns to arrive at the scene of the shootrngs Doug Mulhns then told '

the Appellant “r 1l glve you a thousand dollars ($l 000. OO) 1f you’ll just tell me - 1f yowlljust

tell rn'e if you hear trafﬁc or whenl ask you if the_re s trafﬁc or sornethlng on the above road, _on the_ '
' mam road .., andhe [the Appellant] .said ‘_Qkay.’_” '(T_r. _2-75.) o | |
N Atter the Appellant agreedto act asa lookout, leftrey Mullins and Chantel Webb-atrived at
| 'the scene in Lulabell Webb § car, drlven by Don Ball, havrng been entrced there by Doug Mullins”
B representatlon that they could all snort some OxyContln that Doug Mullms sald he had When they
arnved Doug Mulhns got out of hlS car spoke briefly to the occupants of the other car, and acted
as 1f he were gettrng the drugs out of hlS trunk. He then asked the Appellant if everything was okay,_
and the Appellant responded that “Yeah Everythlng 3 okay ” (Tr 278.) Havmg been given an all-
clear” by the Appellant Doug Mulhns then returned to the other veh1cle and began shootmg, krlhng.
Chantel Webb and severely woundlng Don Ball and J effrey Mullins. (Tr 279 80.) Although Don
' _Ball eventually recovered from his wounds J effrey Mulhns is paralyzed and can move only hlS left
| arm and his head (Tr. 128, ) |
Don Ball recalled that whlle the shootlngs were takrng place the Appellant was standing at. |

the front fender of the car Doug Mu_lllns had driven to the scene. (Tr. 235.) In hls statement that




was read to the Jury; the Appellant said that, tor the contrary, he rernarned in the vehlcle and heard
. al pop and “Well Ipay no attentron you know What I'm sayrng, Ipay no attentron ” (R 428 ) Not K
to be dlstracted by the sounds of gunﬁre the Appellant returned to the task at hand ' “Uh, . ol
o go back to breakrng the pot up.” (Id ) Meanwhlle the Appellant S fellow traveler Doug Mullins has
| emptred his weapon at the occupants of the other vehrcle Chantel Webb isin her agonal moments

J effrey Mulhns has been rendered a llfelong parapleg1c and Don Ball is ﬂeemg the scene with five

o gunshot wounds The Appellant is rolhng a Jomt

Afier berng shot Don Ball rnanaged to run to a nearby house and asked the occupants to call
the pohce When pararnedrc Susre Shelton amved at the house, she asked Ball who shot him. Ball
replred “Rusty [the Appellant] and Doug ” (Tr 198.)" |

Back at the scene of the carnage Doug Mullrns dragged the two rernammg vrctrms off the
.. road (Tr 286) and Mullins and the Appellant then left the scene Doug Mulhns adnntted that he: :
“shot Don Ball because he was a wrtness (Tr. 280) and that he did not shoot the Appellant because - |
“Ididn’t feel _Rnsty__ was a threat.” (Tr. 281.)__ Doug Mulhns and the Appellant then_ drove to_ a car
waSh where .Mullins \vashed .blc')odstains'off the car. They drove toa convenience 1narl(et, disp'osed
of the murder weapon and artrcles of bloodstarned clothrng along the road31de and then drove to the

Brit Day Trarler Camp where they both 1esrded (Tr 291 ) They were arrested as they arnved at the
trailer camp. (Id )

- In July of 2001 some three months after the shootrngs the Appellant agreed to assrst law ._
Tenforcernent in therr 1nvest1gatron in exchange for an offer of leniency from the prcsecutrng
o attorney. The Appellant c_ooperatedwrth the 1nves_t1gatlon, and gave officersa staternent onlJuly27,

2001, (R. 424))



On Deeember 23, 2002 co-defendant Mose Douglas Mullins entered a plea of guilty of

e _ second degree murder and two counts of malicious assault (Tr 293), and was sentenced to a term

of 40 years for the murde1 and 2-10 years for each of the rnahclous assaults to run consecutrvely

(Tr. 253)

Suddenly, the Appellant found hlmself ina legal “no man 'S land ? He had cooperated w1tl1 the State
in prov1d1ng evrdence agamst Doug Mullms Mulhns had decided to plead gullty The State no

' longer needed the Appellant to testrfy and the Court had rej ected the Appellant s plea agreement

For reasons that can only be speculated about in December of 2003 Doug Mullins decrded :
to cooperate Wlth law enforcement On December 29, 2003 he gave a statement detarhng the o

-.Appellaut S role in the crimes (R 5 16) and ultrmately testtﬁed agamst the Appellant at tr1a1 (Tr '.

253.422) S

ML

PROCEDURAL HISTORY

The Appellant was charged by criminal cOrnplaint with the murder of .T amie Shantel [Sio]

Webb (R 7-8.) On OCtober 23 2001 the Grand Jury of McDowell County 1eturned a Jornt

1nd1ctment chargmg the Appellant wrth one count of murder and chargmg his co- defendant Mose

L Douglas Mullms Ir. w1th one count of murder and two counts of maltcrous assault (R. 38- 39. )

- C1rcu1t Judge Rudolph T. Murensky, 11, arralgned the Appellanton November 2, 2001 settmg acourt "

date of February 13, 2002 Thrs date was subsequently continued. The Appellant s trial d1d not

zMullins_' ascribes it to finding the Lord while incaroerate_d.'

On March 5 2003 Judge Stephens rejected the proposed plea agreement (R. 135.) '



| begrn u11t1l May 5, 2004 Afterhisco- defendant plead gurlty to second degree murder the Appellant :
| stood tr1al for murder and was found gu1lty of voluntary manslaughter (R. 906—07.) |
The most pertinent portlons of the procedural history occurred between the Appellant ] arrest :
and the circuit court s 1‘6_] ection of hrs plea agreement OnlJ uly 26, 2001 almost three months before
the Appellant was mdlcted the Prosecutmg Attorney for McDowell County, S1d Bell sent a letter o
| 1o Appellant s eounsel“ statmg, in part -
: Accordmg to [mvestl gating ofﬁcer] s gt J.R. Pauley and James Waldron . s relatives,
Mr. Waldron has decided to accept our plea offer and cooperate with the State Police
[in the prosecutron of Doug Mullins]. Sgt. Pauley advised me this week that he
communicated to you our willingness to consider more leniency for your client if hlS :
cooperation is gwen in good faith and produces good results.
(R 492 ) | |
Mr Bell later represented that he had cleared tlns. plea agreernent with lauv enforcement -
- Chantel We‘ob s grandmother and J effrey Mullms before wr1t1ng the letter to the Appellant (3/3/03
.'-Hr gat3 Tr. 534, 539, 560 61) o |
The followmg day, the prosecutor attorney 1nformed the court that he had struck a hargaln :
 with the Appellant whlch requrred him to cooperate in the State S pr osecutlon of his co- defendant
_(R 494) Ch1ef Judge Booker T. Stephens srgned an order prepared by the State placmg the

Appellant in the temporary custody of State Trooper D. W Mﬂler Ir and reducmg barl to $10 000."

(R 21 ) The prosecutor told the court that he had requested the Appellant S release to facrhtate his |

3This was clearly a compromise verdict. The jury was instructed on the clements of first and
second degree murder, and on the law regarding aiding and abetting. During cross-examination the
co-defendant testified that the State had pled hlS case down from first degree rnurder to.second
degree murder (Tr 324.) : '

| 4Appellate counsel Charles B Mullms i also represented the Appellant at tr1al

6



‘cooperation under a “wrltten offer of a plea agreement that the parties will later present to the -

o Court” (R.29.)

' Although he signed the temporary release order Judge Stephens made no prormses or

representanons regardtng his w1llmgness to accept or reJ ect any proposed plea agreement Nerther o

side descnbed the terms of the agreement nor 1nfor1ned the court that the tentative plea agreement

o contemplated the Appellant s plea to a nnsdemeanor

W1th the consent of lns attomey, the followmg clay the Appellant led pohce to the secluded '

locat1on where the ofﬁcers found the gun used to murder Ms Webb and to another area where the_ '

pohce found bloodstamed clotlnng belongmg to the co-defendant. Also with lns lawyer’s consent
- the Appellant then gave law enforcement ofﬁcers a 40~page statement in wlnch he descnbed the

events whtch had transp1red on the day of the rnurder (R. 424 63. )

On February 6, 2003, Jndge Mnrensky convened a plea heanng in the Appellant S case,

| 'pnrsuant to an order dated anuary 22 2003 (R- 123 ) Dunng the heanng, the part1es presented the.

court w1th awntten plea agreement dated February 6, 2003 and signed by the Appellant, his counsel

- and the prcsecutmg attorney. The proposed plea bargam contemplated that the Appellant Would
' fully cooperate in the prosecutlon of the co- defendant In retum the Appellant would plead gurlty,.

' by mformatton to accessory. aﬁer the fact to first degree murder and mal1c1ous assault. The State

would not'oppdse pr'o‘oation.- R. ._132~34; See R. 668, 2/6/03 Hr’ g) :

" As later related by the prosecuting attorney, the plea offer was that 1f the Appellant would

assist the State in the prosecution of the co-defendant, the prosecutor would propose to the court a

plea agreement under which the Appellant would plead gullty to bemg an accessory after the fact o
murder. (Tr 534 ) _



The c1rcu1t court then spoke w1th Chantel Webb 8 grandmother Lulabell and shootmg

v1ct11n Donald Ball Both objected to the plea agreement (2/6/03 Hr’ g at 13-16. ) The court then

' 1nforrned both partles that he had represented Mr. Ballina legal matter in 2000 and that he had been '

acquamted wrth Ms. Webb 8 grandmother and other mernbers of her fannly, including the v1ct1m

for more than 25 years Judge Murensky recused h1rnself and the case was ass;gned to ]udge :

Stephens

On March 3 2003 Judge Stephens convened another heanng The prosecutmg attorney .

advrsed the court that they had offered the Appellant a tentatrve plea agreement Whereby he Would 3

‘ be allowed io plead guilty to the nnsdemeanor offense of accessory after the factto rnurder (R 664

: 3/3/ 03 Hr’g ) After hearing the representatlons by the State J udge Stephens announced that he was

unw1111ng to accept a mtsdemeanor plea, and that the least he would take was a felony such ag’ .

nnlawful assault The court expressed concern about the nature of the crime: “It’s a httle more

© serious to me here because a person lost their life, one person that’s in a wheelcha1r for 11fe and you.

got another person who God Just sm1led on, tlns Ball fellow i (3/3/03 Hr g at 6- 7) Whﬂe
drscussmg the Appellant S role in the crime, the court observed “1 thrnk Mr. Waldron and correct
 meifl’'m Wrong, was there every step of the way with Mr. Mulhns ” (Id at 6.) After expressrng hlS
reservanons and further notmg that he had not rej ected a proposed plea in 19 years on the bench

_ Jndge Stephens adv1sed counsel “Under thls set of circumstances, 1 choose not to accept a plea fo
' _a m1sdemeanor in thrs case. ” (Id at8.) Asa pnor felon, the Appellant was unwrlhng to plead toa

felony, and Judge Stephens set a tnal date. -

| Prosecutmg Attomey Sld Bell then moved to dlsquah fy hlmself clairmng that hisrole in the

plea negon atlons nnght necess1tate his appearance as a witness for the Appell ant. The court granted '



' hfs motion and appOinted as speeial prosecutor Fred J. Giggenbach of the W'est V.irgi'nia Prosecuting .

Attorneys Institute. (R 138-41 146 47)

On Apr]l 29, 2004 five days before his tnal was to commence, the Appellant pet1t10ned this -

- Court for a wrlt of prohtbttlon seekmg to proh1b1t .Tudge Stephens from drsallowrng the plea-

agreement. (R. 77_2_~854.) ThlS Court refused the petition, by order entered May 4, 2004 (Docket
No. 040755). _ - R, |
I_ On May 7, 2004 at the conelusmn ofa three—day tnal before Judge Stephens the Appellant
'yvas found gullty of voluntary manslaughter On June 9, 2004 the special prosecutor ﬁled a

recndtvrst 1nforrnat10u that the App ellant was prev1ously conv1cted ofthe felony offense of unlawful

Woundlng on September 16 1997 (R 949) On July 14 2004 ‘the crrcu1t court sentenced the
Appellant to seven years in the pemtentrary (R 996-98.)° On September 30, 2004, upon a ﬁndmg

 that the Appellant was_a remdtvrst, the court senten_ced him to an additional five years. (R: 1017'.) _

V.
ARGUMENT

A THE CIRCUIT COURT DID NOT ABUSE ITS DISCRETION BY
REFUSING TO ACCEPT THE APPELLANT’S PLEA AGREEMENT

The Appellant s ﬁrst assi gnment of error clalrns that the trral court abused its dlscretton by |
'fathng to accept the Appellant s plea agreement It 1s axromatle that a tnal court may, in its
dlscretlon reﬁrse to accept aplea bargam SeeW Va. R Cnm P 1l(e)(4) Syl Pt. 5 State V. |

Gutkrze, 173 w. Va 290, 3 15S.E.2d 397 (1984) (“West Vlrglma Rules of Cnmmal Pr ocedure Rule

1 '1, glves a trial court discretion to refuse a plea bargaln.”). Ttis also clear t_h_at a defendant does not

5See West Virginia Code § 61-2 4 (sentence for Voluntary manslaughter 1sa defrnlte term
'~ ranging from three t0.15 years) : :




have the right to enter aplea and cannot compel a cou:rt to accept one: Santobello v. Neiv York, 404
- U8, 257 92 S. Ct. 495 498 (1971) (“There is, of course no- absolute rlght to have a guilty plea
accepted LA court may re] jecta plea in exercise of sound Jud1c1a1 discretion ”) State v. Sears 208
_W Va. 700 703 542 S E. 2d 863 866 (2000) (“[D]efeudants do not have an absolute right to have
a gurltyplea accepted ”), Syl Pt. 2 Smte exrel. Brewerv Starcher 195 W Va. 185 465 S E. .’Zd 185
| ,(l99l) ;_(A co_urt .ha_s no __constitutional obhgatlon to accept a plea agreernent_.) Ultimately, .the_ i
decie_ion to reject or accept aplea b.argain is ive.sted in the..sound.discretiou of the trial courti
Thei'Appellant conten'ds 'that hlS tendered plea should have beenaccepted by the trial court |
: ’oecause he had substant1ally perforrned his part of the bar] gain. However [a]n implicit condition. |
of every plea agreement 18 1ts acceptance by the tnal court.” Umted States v. McGovern 822 F.2d
| 739 743 (Sth C1r 1987) Add1tronally, “a defendant is not }ustlﬂed m relyrng substantlally on the |
._terms of the plea agreement until the trial Judge approves it and accepts the guilty plea » Id. at 746
(cit'ations omitted). In the present_ case, the parties neglected to obtain the trial court’s appr_oval of _
thei.r tentative ba_rg_ain beforei they acted upon it."‘Wliil'e we do not require_ that a .pl'ea bargain
| agreenient be written, although tl_iat is the far better course, we do .r_e'quire substantial evidence that
the bargain_was,'in fact, a conaurnmated-agreement, and .not merely a discuss_ion., Court app'r_oval,_
..whether formal or informal, ie ad_vised..’l szé V. Wayne, 162W Va. 41, 42',.245 S.E'.Zd 83?8-., 840,
841: (1 .9_78). (footnotes ornitted_). Nothing in the record indicatee that the trial court ever gaveeven
“implied approval of a p_roposed misdenreanor plea by the Appeliant. Cf Staz,‘é ex rel. Gray._ V.
McClare, 16_l ‘W.Va. 48'8., 242S.B.2d 704 (1978) (holding that defendant was entitled to pre'sent. :
evidence of detrimental reliauce on inchoate ple:a agreement \vith former prosecntor vvhich had been

~ orally approved by the circuit court). -




: “A pnmal"y test to detenmne whether a plea bargam should be accepted Or 1] ected 1sinli ght i

of the entlre cnmmal event and glven the defendant s prior cr1m1na1 record whether the plea bargam

' _enables the court to dtspose_ of the case in a manner commensurate with the_ser_tousness of the__ _
criminal charges and 'the character aﬁd background of the defendant.” Syl. Pt 6, Myers v. F. razier, |

173 W Va. 658 319 S.E. 2d 782 (1984) In addition, * con51derat10n must be given not only to the -

. general pubhc s perceptlon that crimes should be prosecuted but to the 1nterests of the vrctlm as

-well.”' Syl_. Pt. 5, in part, Myers_,_suprq. In t_he case at bar, the .trlal court reviewed all of the relevant -

- factors a_nd determined that a misdemeanor plea hy the=Appe11_ant to a murder charge did not serve

-the interests of justice.

_Judge_IStephens_ rejected the proposed'plea after an on—the;record review COnsidering'the"

| serio_ushess of the crimes, the nature of the injuries and death of the victims, the role of the Appellant

in the crimes; and the opinion of the victims and family members. Having done all of this, foi‘ the

- first time in his 19 years on the bench, Judge Stephens rejected the proposed plea_agreement. That

J ddge Steohens exercised eound discretion is abundantly clear as amatter of record, the judge haVin_g
* elucidated his reasoning for all to hear. (See R. 663, 3/3/03 Hr'g.)-

In certain limited instances a defendant may be enti_tled 10 speciﬁc_performanc_e of a plea

agreement breached by the. State if he has detnmentally re11ed upon the State s representatlons '

Santobello 404 U.S. at 262 92 S. Ct. at 499 Syllabus Srate ex. rel. Gray v.-McClure, supm (“A
| -'.prosecutmg attorney or his successor is bound to the terms ofa plea agreement once the defendant
-. enters.a plea of guilty or o_therwme.acts to hls substantial detriment in reliance thereon. ) However,
in .the ilr'stant case, the tentative plea ag:reeth.ent was.never accepted by the Court, and there ’.'could

Itherefore_be no breach.

11



' To determine the prejudice, if any, that inured to the Appellant,lone need only look to the |

 State’s evidence that they had as a result of the'App_ellan_t’s eooperation. They found the murder

weapon. Th_ere is not any evidence of the Appellant’s guilt te_ be derived from introduction of the |

| Weapo_n id the caSe againSt him. There Was no COntentien that the Appellant used the gun norwas

there any issue e about the make type of cal1ber of the weapon The 1ntr0duct1on of the Weapon was
superﬂueus and, franlcly, - unnecessary. . The art1cles of clothing found with the Appellant s
| eeoperatlon were liketvise su’perﬂtlous and added'-nothmg to the State’s case: It is clear that there
was no prejudlce to the Appellant from the 1nformat10n he prov1ded to the State What is apparent

is that upon leannng of the Appellant s cooperatton co- defendant Mulhns turned on the Appellant

What is fulther.apparent is that _the use of the Appell_ant’s statement at trial the only _.
addltlonal p1ece of ev1dence obtained by the Appellant $ cooperatlon was perhaps the smgle mostr
. effectwe part of the Appellant 5 defense By not objectmg to the 1ntroduct10n of the statement
| defense counsel managed to get the Appellant s Vers1_0n of tlle day s events be_fo_re the j jury without -

_exposing the Appellant to cress—examination.___This was just good lawyering by trial counsel, as _

N evideneed by the jury verdict. A verdict for voluntary 'nlanslaughter' upon a trial for murder isa

* “win” for the defense, no matter how one characterizes it. No prosecutor, however zealous, would

.put this Ve_rdict in the “W” columin. The Appellant should' be forever grateful to his trial counsel. - -

12



'B. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION BY ADMITTING
'PHOTOGRAPHS OF THE VICTIM

The Appellant s next ass1gnment of error claims that the trial court abused its discretionlby
allowing the_State to introduee_postmoftem photographs of Ms. Webb. (R.1021-25.)" In Syliabus
Point 10 of State v. Derr, 192 W. Va. 165 451 S.E.2d 731 (1994), this Court held:

. Rule 401 of the West Vrrgnua Rules of Ev1dence requires the frial court to -
determine the relevancy of the exhibit on the basis of whether the photograph s .
probative as to a fact of consequence in the case. The trial court then must consider

- whether the probative value of the exhibit is substantially outweighed by the
counterfactors listed in Rule 403 of the West Virginia Rules of Evidence. As to the
balancing under Rule 403, the trial court enjoys broad discretion. The Rule 403 -

~ balancing test is essentially a matter of trial conduct, and the tria} court’s dlscretlon -_
- will not be overturned absent a showing of clear abuse.
'Given the deferenti.al standard of review afforded the trial court on this iSsue," the court’s
_ ruhng should not be reversed on appeal The photo graphs in question, although perhaps unsetthng, _
are not overly gruesome The cn'curt court in advance of trial, eonducted a hearmg and undertook
the balancmg test contemplated by Rule 403. Of the ten photo graphs Ob] ected to by defense counsel ;
the trlal court excluded ﬁve Regardmg the ones adrmtted into ev1dence the court found:.
And the Court finds that the five, which the State has selected out of the ten
which the Deféndant objected to, they are not gruesome or inflammatory to the extent-
-~ ‘that it would bring about unfair prejudice to the jury and that they are not cumulatlve
now that the Court has reduced them down -
SR 665 3/22/04 Pre-trial I-Ir g at 4)

Although the State may have mtroduced these photos in an overly dramatw fashlon this

Court has no substantral reason to 1nterfere wrth the ‘n‘1a1 court’s d1scret1onary rulmg in this case.

_ "The record contains copies of numerous photo graphs Wh1eh were not adrmtted at trial by
order of the court. (R. 739-43.) The photos admitted at trial are State’s Exhlbrts 2 through 6, at
pages 1021-25 of the record. (See 3/22/04 Pre-trlai Hr'gat 4.) .
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(See Tr. 116 133 34) It must be remembered that murder is a gruesome busrness and that its .

 victims do not often appear in posrtlons of slumber hke peaceful repose. Th1s 1s the danger one runs
When partic1pat1ng in the k1111ng of people
| C.  THETRIAL COURT’S FAILURE TO PRESERVE THE NOTES TAK.JN BY
- AN OBSERVER DID NOT VIOLATE THE APPELLANT’S DUE PROCESS
RIGHTS

‘The Appellant s th1rd assrgnment of error asserts that atriat observer 1mproperly took notes

' dunng the testnnony of certain w1tnesses allegedly w1th the intent of showmg these notes to a State 8

w1tness before she was called There was 1o objectlon at trial. “Thls Court has con31stently held :

that * [o]bjectlons on non-Junsdmtlonal issues, must be made n the lower court to preserve sueh

issues for appeal Loar V. Ma.ssey, 164 W. Va. 155, 159, 261 S E.2d 83, 86 (1979) " State . ;

E . Shrewsbury, 213 W Va 327 334 582 S.E.2d 774, 781 -(2003) (per curmm}.-. :

After Trooper Mlller testified, the tnal court noted that -an 1nd1v1dual named Qurnton:-

Dawson, Sr was scnbblmg on a notebook ‘The court- admomshed Mr. Dawson confiscated h1s

scnbbles and 1nstructed h1m not. to do 1t agam (Tr. 530 ) Dawson then handed the notes to the

: ba1lrff (Id ) That same mornmg the court threw the notes in the trash The Appellant never asked

.to view the scribbles, nor did he ask the trial court to preserve them He now claims that Mr,
i Dawsdn’s scribbles vvere sumrnaries of testimony which Mr. Dawson intended to present to his
daughter, State’_s_witness Apnl Dawson. There isno _evidenoe of record to support su_eh.a elairn,- nor
were any of the “scribbles” shown to any vlvitness_.. This was a' non-event. I\Iot only is 1t not plain
erTor, it 1s not even etror.’ | |

The Appellant also asserts that the failure of the tnal court to preserve these ‘notes”

_somehow v1olated his due prooess nghts Although the Appellant failed to ob_]ect to the court s
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actions- during the trial, the trial’ court gave the Appellant an opportunity to be heard on this issue =
'durmg post- nal rnotions The trlal court found that there was httle or no evrdence describlng what -

was in these notes, and that the Appellant had been afforded every opportunity to 1mpeach Ms :

_Dawson s trial testnnony usrng an 1ncons1stent statement which she had given prlor to trial (R

101 l 6/14/04 Motlon for New Tr1al Hr ‘g at 52 55. ) Thus the trial court’s destruction of the nctes :

: dld not prejudlce the Appellant

D. THE TRIAL COURT’S REMARKS AND INSTRUCTION TO THE JURY R
: DID NOT DENY THE APPELLANT A FAIR TRIAL

" The Appellant s fourth assrgnrnent of error asserts that the trial court denied the Appellant -

a fair trial by usc of an “Allen charge and by telhng the jury that the court was “duty hound” to

finish the tr1a1 bya certain d_ate and time.

 Atrial court has broad discretion in formulating its charge to the jury, and this Coui't reviews

a challenge to the givmg ofa specrﬁc nstruction under an abuse of discretron Standard Statev. Bell S
211 W Va 308 310 565 S.E.2d 430, 432 (2002) Srarev Lease 196W Va 318, 322 472 S E. 2d |

59,63 (1996) “ By contrast the question of whether a _]ury was properly 1nstructed isa question ;

of law, and the review is de novo.” Syl. Pt. 1 in part Stare V. Hmkle 200 W Va. 280, 489 5. E?_d
: 257 (1996)

A trial court's instructions to the jury must be a correct statement of the law

“and supported by the evidence. Jury instructions arc reviewed by determining

whether the charge reviewed as a whole, sufficiently instructed the jury so they

understood the issues involved and were not mislead by the law. A jury instruction

- cannot be dissected on appeal; instead, the entire instruction is looked at when

determining its accuracy. A trial court, therefore, has broad discretion in formulating
its charge to the j Jury, so long as the charge accurately reﬂects the laW Deference 15
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glven to a tnal court's dlscretlon concermng the spec1ﬁc wordmg of the 1nstruct10n
and the precise extent-and character of any specific instruction will be reviewed only
| for an abuse of discretion. - -

'. Syl Pt. 4 State V. Guthrze 194 W. Va. 657 461 S. E 2d 163 (1995)

| The Appella:nt asserts that the tnal court improperly instructed the j jury under AH env. Umted ;
. Stares 164U S. 492, 17 S Ct 154, 41 L. Ed 528 (1896) ThlS claun is also W1thout merit.

The Jury dehberated from ll 06 a.m. to 6:45 p m. (Ir. 661 ) Durmg th1s penod they took
an hour lunch The tnal court dehvered 1ts supplemental charge at 5 52pm., after calling the panel
into has court TOON Sud sponte (Tr 659 60.) The Appellant dld not obJect to the trial court’s |
1nstruct10n nor has he argued that the charge was plam ErTor. See._W. _Va. R. Cnm. P 30.

Accordmgly, this clalrn is wawed

- The Appellant does not allege that the lauguage contamed in the trial court’s supplemental -

rcharge was msufﬁment as amatter of law. In United States. v. Pamagua—Ramos 135F. 3d 193 197

| ' (lst Cir. 1998) the Un1ted States Court of Appeals for the First C1rcu1t ruled that a proper Allen
charge should. contain three elen__lents: “A drstnct court should 1nstruct' ]urors. in sub_sta:uce that (l).
members of both the ruaj ority and the miuority should reexamine their pOéltionS; (2) N Jury as the
11 ght to :_fail to agree., and (3) the burden of -proviug éuilt beyond a reasonable' doubt remaine vtrith the |
| govemrnent ” (quotmg Umted States V. Manmng, 79 F.3d 212 222 (l st C1r 1996))
The trial court read its supplemeutal 1nstructron to the j ]urors after they had del1berated. for :
four and. one-half hours. (Tr 658-60.) The text of the 1nstruct1on read |
H _ Ladies and_Gentlemen of the Jm'y, the Court instructs you that you.have
informed the Court of your inability to reach a verdict in this case. The Court does

not wish to know, and you are not to indicate how you stand or whether you entertain
a predommant V1ew At the outset, the Court wishes you to know that, although you
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have a duty to reach a Verd1ct if that is p0331b1e the Court has neither the power nor -
the desire to compel agreement upon a verdict. .

~ The purpose of these remarks is to pomt out to you fhe Importance and
desirability of reaching a verdict in this case, provided, however, that you, as
individual jurors, ¢an do so without surrendenng or sacrificing your conscientious
scruples or personal convictions. You will recall that, upon assuming your duties in
" this case, each of you took an oath. ‘That oath places upon you, as individuals, the -
responsibility of arriving at a true verdict upon the basis of your own Opll‘llOIl and not _
merely upon the acqmescence in the conclusions of your fellow jurors.

Howe'v'er, it, by no 'means, follows that opinions may _not be cha.nged by
‘conference in the jury room. The very object of the jury system is to reach a verdict.
by a'eomparison of views and by a consideration ofthe proofs of your fellow jurors.

You may retire to the j _]ury room and contlnue your deltberauons

| _(Tr 660 61 ) T here was no Ob] ection by the Appellant to this 1nstmct1on

The Appellant contends that the supplemental charge coupled with the trial court’s other
alleged e1Tors, demed the Appellant a fair mal. He cla1ms that the per curiam decision of State V.
Spence 173 W Va 184 313 S E 2d 461 (1984) supports lhlS content1on In Spence the tnal court
adv1sed the ]ury aﬁer less tllan an hour of dehberanons that “I’m gomg to g1ve you ladies and - .
. gentlemen a few more mlnutes to resolve your differences.” Jd. at 186 313 S E.2d at 464 In the

instant case the tr1al court after some four and one—half hours of dehberatton gave a t1me~hon01 ed
and widely accepted suppleme_ntal 1nstruct10n to the Jury. These cases are factually dl_st_mgulshable,
and Speace has no _application herein.

The tnal court’s supplemental instruction in the present case was taken from the 1nstruct1on s

| approved by this Court in State v. Blessmg, 175 W Va. 132, 331 S E.2d 863 (1985). The court’s

- supplemental mstruction was a mod1ﬁed Blessmg charge NOT an Allen “dyna.m1te charge The

' 1nstruct-10n glven, while taken fr_om Blessing, was also a toned—down version o_f the Blessing cha_rge.
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Although the court s mstrucuon d1d not ernphasme that the .State mamtamed the burden of | -
- proof in th1s matter. por dld it clearly state that both the maj or1ty and the minority should review their
. | pos1t1ons, it ﬁllly 1nformed the_J ury that they were l_mder r'ro obligationtoreacha verd1ct. leen this, ' :
there are no re'asonable g’rolmds upon which this Co'u.rt. could find plain e:r.-ro'r.. Even ir" the Appellant
had objected and preserved this ground Wh1ch he didn’ t there isno ev1dence to support a clalrn
.' that the tnal court abused 1ts dlscretmn 3 | |
. T he Appellant also se’ems’ to _argoe that the trial .c:our't erred in sorrre fa’shlorl drx_ring voi_r dire, .

by e);cusing jurors who felt they migh-t'hatre probl_eme attendihg court sessions as :desoribed by the
' trial court, 'There is no spggestiolrin the ‘orief as tol what sort of prejudice this worked on'the_
Appellant, nor _is_. tllere '_arly' authority cited for such..plrloposition._ Intereetlngly, after the trial .court
advised the pro spective jurors of the anticipated trial schedule; one jtlror asked to be e'xcuo_ed..' Aﬁer R
le)'(eltlsing thel_ juror, the following lexohange took place betweell the tri.al court and Applellant’s'
co'un.sel: | | | | |

- THE COURT: - Now do you~all want to put anythmg on the record for me
: “ letting that j _]uror go‘? :

| MR MULL]NS . No, Your Honor.
- (Tr 34 ) R

Suffice to say, counsel has wa1ved any clalm of prejudme ﬁ'om excusmg tlus. prospectlve
| jriror. N |

The Appellant'forther asserte a t/agrie claim. that the trial 'court sonlehow rushed the
: proceedmgs There is no assert1on by the Appellant of just how he was prejudlced by this. There

is nothmg in the record of this case that 1nd1cates the Appellant was not allowed to offer examine
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ot CTOSS- examme any w;,tness or was in any way prevented from moun‘ung a defens.e The trlal court. |
8 _'has w1de lat1tude in conductmg trials. Thls is 1nherent n the power of the court Again, there v&las .
no objecnon by the Appellant to any of the tnal court’s actlons and hlS recently—asserted cIa1ms _
' should be deemed waived. | | |
| V.
* CONCLUSION
__ Perh_aps the best e\}idence of. the felr and evenhanded manner in which this trial was
= ,conducted- is tl1e tretdict itself.. After hearing tl1e evidence ot‘a gruesome murder—'for-hn*e- 1n which
.the Appellant was a W1111ng and hlghly-pald lookout ‘the jury retumed a verdict of voluntary.

_' manslaughter Thzs may well be the strongest 1nd10at1on that the tr1a1 court d1d not abuse its
_ authonty n rethsmg the Inlsdemeanor plea - when confronted w1th the facts a Jury found the_
_Appellant gullty ofa felony

For the foregomg reasons, the Judgment of the Circuit Court of McDowell County should be -.
. afﬁnned_by this Honorable Court. | ..

Re.spectfully eubmitted .
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