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I. KIND OF PROCEEDING AND NAEURE OF THE RULING IN THE LOWER
TRIBUNAL ' :

- This litigation inVolves.the interpretation and

administration of a SCholazship trust created by Dr. Albert

_.Prlce, a deceased optometrlst from Boone County, West Virginia,
~for hlS “blood relatives” which is managed by Unlted Bank, Inc.

_ as trustee Appellants Kenneth M Dickens. and Richard Randall

Lambert, Jr. are relatives of Dr. Prlce who sued, individually

and onrbehalf of those similarly situated, alleging numerous

breaches of trust'committed by the trustee United Bank. The

Clrcult Court of Wood County, West Vlrglnla in the civil actlon

'styled United Bank Inc., as Trustee of the Albert M, Price Trust

" v. Robert C. Blosser, et als., Wood County Civil Action No. 03-C-

342.(Judge'Hill, presiding), entered rulings in favor of the

trustee United Bank in two final orders: (1) Ord@r-Denyiﬂg.Mbving

Réspoﬁdents’ Motion to Dismiss for Improper Venue and Granting
Motion to Withdtaw Previously Filed Motion to Dismiss for
Improper Servzce, and {(2) Final Order Granting Summary Judgment
in Favor of Petitioner Unlted Bank, Inc., Trustee and D13m1551ng
the Complaint/Counterclaim of Plaintiff Kenneth M. Dickens, et
als. The Appellants have appealed to the West Vitginia Supreme
?outt of. Appeals certain of the_rulings made by the circuit court -
in such Orders.

Specifically, this appeal challenges the citcuit
Courtls grant of summary judgment to United Bank based upon an
erroneous conclusion that the term “blood relatives” as used in
Dr. Price’s trust means “heirs at law,” thereby excluding the
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lAppellants and numerous other Prlce relatlves from.preferentlal
| treatment for college scholarshlps This appeal also challenges-
'the circuit court’s rullng that venue and jurisdiction of thls
case is proper in Wood County, West Vlrglnza, where the
headquarters of the bank is, 1nstead of . in Boone County, West
Vlrglnla where Dr. Price’s will was probated, where many of the
'defendants reside, and where prior legal pfoceedings were held.
Finally, this appeal challenges the circuit court’s entry of
sUmmary Judgment holding that the Appellant’s lack standing in
this case because only one “heir at law” of Dr. Price is alive.
‘today, based solely on the unsupported assertions of United
Bank’s counsel and w1thout any- admissible evidence in the recofd

to support such.assertion. -
| II. ' STATEMENT OF FACTS

A. Summary of the Case.

Prior to his death, Dr. Albert Price established a
trust (later modified by amendment) which had multiple purposes,
one ofnwhich was to provide college scholarships for “worfhy boys
and girls.” In the amendment to his trust, he specifically
directed that his “blood relatives” be given preference for these
scholarships. The scholarship “phase” of his trust was not to
begin until his sisters who survived him had all passed away.

| After his deaﬁh,_his remaining estate {(which was
“substantial) was supposed to be paid into the trust. However,
for tax reasons whlch did not exist at the time the trust was

created, the trustee United Bank filed a “friendly” lawsuit in




the Circuit Court of Boone County, West Vlrglnla (thedcounty of
Dr; Prlce s re31dence and the probate of hlS wrll) whereln 1t
requested permlssron to dlvert the money from hls estate 1nto a
court-authorized second trust. Importantly, this second trust
eliminated the preference'for coilege'scholarehips for'Dr
Price’s.“blood relatives.” Houever} United Bank asserted to the
Boone County Clrtult Court that the orlglnal trust would stay
intact and_that hlS “blood relatlves” would receive preferential
scholarships out of the existing trust. Based in part upon the -
Bank’s assertions,.the Boone'County Circuit Court euthoriZed the
creation of the second, reformed trust; | |

Several years_later,xDr' Price’s last survrvrng sister
died, and his “blood relatlves” should have started receiving
”preference for college scholarshrps from the first trust. |
However, despite its prior repreSehtations.to Dr. Price’s
relatives and to the Boone County.Circuit Court and without
seeking any court approval, United Bank terminated the first
trust, moved all assets of the firet trust into the second trust,
and refused thereafter to honor Dr. Price’s instructions to
provide his “blood relativee” with scholarships.

When it'beoame.appareht that this dispute would reach
the courts, United Bank made it to'the oourthouse first by filing
a declaratory judgment actiou in Wood County, West Virginia,
seeking a ruling that its conversion of funds from the first
trust into the second trust wae a proper exercise of its

fiduciary power. Contemporanecusly, Appellants filed a complaint



in Boone County seeklng,_among other thlngs, class actlon status
and damages for the wrongs commltted by the trustee Unlted Bank
.Appellants moved unsuccessfully for dismissal of the Wood County
suit, and 1nstead_the Boone_County action was‘ordered to be

‘transferred totWood County;_ Without any discovery occurring in

the“case,_the Wood County Cirouit Court then held, as a matter of

law, thatuthe_term “blood relatives” as used in Dr. Price’s trust
méans “heirs at law,” ruled without-any supportiug'evidence that
there was only one_remaiﬂing heir at law now living with standing
to'make a claim, found that Appeilants had no standing in the
-case; and dismissed Appeliants from the case. A more detailed
recitation of the facts follows.

'ﬁ. The Parties.

| Dr._Albert M. Price was'an optometrist who practiced

for'many decades in Boone County, West Virginia. Dr..Price was
from a large family with strong roots in the Big Coal River area
of Raleigh and Boone counties. Appellants are “*blood relatives”™
-of Dr. Price who died in 1976, a resident of Boone County.

| Before his death; Dr. Prioe established a trust by a
written agreement dated April 4, 1957 with Kanawha Banking and
Trust Company Kanawha Banklng and Trust Company was a bank
: headquartered in Charleston, Kanawha County, West Vlrglnla and
doing business in Boone County.' In 1986, United Bank, Inc. (then
known as United National Baﬁk)'took over Kanawha Banking and
Trust Company. United Bank' (hereinafter, the “Bank”) has its

headguarters in Wood County, West Virginia, but still maintains

S pn—



1ts Charleston office in the Unlted Center, 500 Vlrglnla Street
'East, Charleston, Kanawha County, West Vlrglnla For the _
| purposes of this appeal, it iS'important.to note that United Bank
continues to maintain a trust office at its Charleston, West
Vlrglnla branch t
C. The 1957 Trust _

In general, Albert M. Price’ s 1957 Trust directed that
'the income from the trust be distributed to Dr. Price’s SlSterS
during their lifetimes,? and upon the death of the last surfiving
sister, Dr. Prlce directed that the trust be held and | |
admlnlstered as a trust to provide, scholarshlps Motion to
Dismiss for Improper Venue, at Exhibit A. On January 14, 1969,
Dr. Price amended the 1957 Trust by a supplemental agreement
which established a priority for qualified “blood relatives” of:
Albert M. Price in the awatding of scholarships.?® Motion to_

Dismiss for Improper Venue, at Exhibit C.

D. The 1977 Complaint énd Reformed Trust.
Dr. Price died on November 6, 1976. His will

(including a handwritten codicil) was duly admitted to probate by

1UnJ.ted Bank’s main web site page is located at
www,unitedbank~wv.com. At that page, one can click on an icon
for the Bank’s “Trust/Investment Services.” That page notes
where the Bank’s trust offices are located throughout West
Virginia. Importantly, those seeking additional information on
the Bank’s trust services are provided with a phone number for .
its Charleston offices (348-8355).

2Dr. Price had no wife or children.

3Here1nafter, the “1957 Trust” refers to the 1957 trust, as
amended in 1%6%, unless otherwise indicated.
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the County Commission of . Boone County, West Vlrglnla,'and the
Bank was app01nted executor of hlS Estate The_wlll ba51cally

gave Dr. Price’s probate estate to the 1957 Trust'(commOnly

~called a “pour over”). Dr. Price’s probate estate:was subject to

federal estate tax, and the Bank as executoridetermihed that
because of changes made by the fax Reform Act of 1969 the-pourr
over of Dr. Price’s probate estate ﬁhich was given in.his erl'to
the 1957 Trust would not qualify for the federal estate tax R
charitable dedoction.. Specifically,'the'preferential treatment
of the donor’s relatives for scholarships as Dr. Price intended
would disqualify the Trust. fo.oorrect-thie problem,.on December
28, 1977, the Bank fiied.a compiaint fortdeclaratory judgment in

the Circuilt Court of Boone County, West Virginia to determine

whether Dr. Price’'s will could be reformed 50 hlS estate would

quallfy for the federal. estate tax charitable deductlon
{hereinafter, the “1977 Complaint”).

The Bank’'s 1977 Complaint sought permission from the

.Boone County Circuit Court to place the funds from Dr. Price’s

probate estate into a second, separate, and court-approved trust
which would be identical to the original 1957 Trust but which
would be reformed so”as not to contain the defective provisions
which had adverse tax consequencee. :The preference for “blood
relatives” in awarding Scholarships was to be deleted. Among
other things, the Bank represented to the Boone County.Cirouit
Court in the 1977 Complaint that the 1957 Trust would continue on

its own and would not be altered in any way, including the



preférence for awarding scholarshrps to the “blood relatlves” of

) Albert M. Pr:.ce

The 1977-Complaint was a “friendly lawsuit” in which

there was no true adverse party. See, e.d., State ex rel. Deputy

Sheriff’s Assoc.” .Sims' 513 S-E 2d 669 (W Va.'1998) Indeed,

1n order to insure. that there was no real opposition to the -

rellef sought in- the 1977 Complalnt the Bank caused a letter

_dated December 30, 1977 to be sent to the “"Blood Relatives of Dr.

Albert M. Price.” Motlon to Dismiss for Improper Venue, at

VExhlblt E.

Such letter, authored by the Bank’s trust officer Doyle

'C Parklns, mls characterlzed the Complalnt as a mere “formality”

and encouraged the relatlves to hire the same attorney who was

representlng Albert Prlce 8 then llVlng 81sters {who were not

~opposed to Petitioner’s reguested rellef). Mr. Parkins’ letter

also included a letter dated October 12, 1977 from attorney David

Higgins, who represented the Bank in the 1977 Complaint. Motion

ko Dismiss for Improper Venue, at Exhibit F.

Attorney Higgins’ letter of October 12, 1977 began by
recognizing, among other things, that Albert Prioe had the
_testamentary intent to provide scholarshlps “with partlcular
emphasis on [his] blood relatives.” The letter went on to
explain the adverse tax consequences of.placing Mr. Price’s
remaining estate into the 1957 Trust, recommended the court—
ordered establishment of a second trust free from provisions with

adverse tax consequences, and argued that Mr. Price’s then—living



' 51sters and his blood relatlves would not be adversely affected
by allow1ng “the 1957 trust to contlnue undisturbed{.]” Although _
'_Attorney ngglns letter dlsclosed that the 1957 trust had assets
of approx1mate1y $2OO 000, it failed to disclose that the value . .
'  of the reSLduazy probate ‘estate was substantlally greater, belng
approx1mately $625,000. | |

Based upon the affirmative repreéentatlons of Appellee,
and in the absence_of any real objections by any bona fide
défendants, the Circuit Court of Boone County entered an order

granting the relief sought in the 1977 Complaint. Motion to

Dismiss for Improper Venue, at Exhibit G. The 1957 Trust was .
left intact and unchanged aé a private trust for the decedent’s
sisters and the “blood relatives.”
E. The 1988 Conversion of the Assets of the 1957 Trust.
Albert M. Price’s last surviving sister died on Augﬁst
13, 1988. At that time, the scholarship phases of the 1957 Truét
and the 1977 Reformed Trust_began. Instead of administering the |
1957 Trust in accordance with its térms by providing scholarships
to the_“blood relatives,” the Bank simply merged and combined the.
assets of the 1957 Trust into the assets of the 1977 Reformed

Trust.?! Such merger was done without any approval or consent of

‘At thls point, the 1957 Trust essentlally ceased to exist,
because it’s res had been misappropriated. The surviving trust
is the 1977 Reformed Trust. This becomes significant later, when
in 2003 the Bank argues that it is admlnlsterlng the trust from
Wood County, West Virginia. Without a res, it is impossible for
the Bank to be administering the 1957 Trust anywhere, let alone
Wood County.



the Boone County Circuit Court, any other courtr or.any partles
interested in the trusts 1nclud1ng the Appellants | As a result
the Bank thereafter v1olated the terms of the 1957 Trust and the
order of the Boone County Clrcult Court and deprlved the “blood
relatlves” of the preferentlal treatment for soholarshlps as
~required under the 1957 Trust. Appellants contend that-Unlted
Bank’s actions constltute several serious torts 1nclud1ng breach
of- flduclary duty, oonver51on, negllgent or 1ntentlonal
misrepresentaticn, and fraud. Ta this day, no blood relative of:
Albert M. Price has ever received a preferential'sCholarShip.
F. The Venue Hearing Before dhdoe Hill. . |

From this background, on July_BO,_2003, the Bank as
plaintiff filed a Petition'fbr Declaratory Relief againet the
'Appellants and others as defendants ln the Clroult Court of Wood
County, West Virginia. Before answers were filed by any
defendants, the Bank flled on August 6 2003 an Amended Petition
for Declaratory Relief. The Bank prayedlfor an “order stating
that the Trustee of the Albert M. Price Trust has administered
and is administering the trust proPerly.”

On September 15, 2003, Appellants, who are some of the
“blood relatives” joined as defendants in the Wood County action,
filed a motion to dismiss on grounds of improper venue'in Wood
County. The sole basis for the Bank’s claimed venue in Wood
County ig that the Bank’e “headquartersﬁ'is in Wood County and |
that the trust res is therefore in Wood County. Appellants

contend that no venue or jurisdiction properly lies in Wood




County Venue and jurlsdlctlon lie in Boone County where the

settlor re81ded the trust was accepted the decedent died, the

estate was pxobated the Bank was app01nted as executor, the Bank

prev1ously flled the actlon to create the 1977 Reformed Trust,
and most of the defendants reside.
A hearing on the motion to dismiss was held on October

20,~2003.' See generally, Transcfint of 10/20/2003 hearing. At

that time, the'Bank_ccnceded_that the general venue statute in

West Virginia, W. Va. Code § 56-1-1, requires a suit to be filed

where a defendant resides or where the cause of action arose.

1d., at p. 19. The Bank then contended that in this case the

“cause of action” arose in Wood County because the trust is being

administered in Wood-County and the purpose of the declaratory
judgment action is to obtain a decree that the trust has been
adMinisteted properly. Id., at n. 20; _Moreover, the Bank |
asaerted proper venue under W. Va. Code § 35-2-2, which permits a
trustee to bring an action in the county where the trust subject
is.when there is a duestion as to who are the beneficiaries of
the trust. Id. The only evidence submitted by the Bank at this
hearing that the trust res is present in Wood County was

counsel’s unsupported statement that the trust’s current trust

_officer works in Parkersburg. Id.

The Bank has never previously contended that the 1957
Trust was located in.Wood.Connty. After the res of that trust
was misappropriated into the 1977 Reformed Trust in 1988, the

Bank held out that 1977 Reformed Trust had a situs in Kanawha
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County; Appellants, even w1thout conductlng dlscovery, were able
to produce for the crrcult court several documents generated by
the Bank whlch list the situs of the 1977 Reformed Trust as belng
in Kanawha County These documents include: {1) a 1989 document
filed w1th the Internal Revenue Service adoptlng rules and
regulatlons of the trust; (2) a 2001 Return of Private
Foundatron; and (3) a letter from a trust officer to the Bank;s
counsel in 1994 seeking advice regarding the trust.® 1In other
words, at all other times outside of this present litigation, the
Bank appears to have listed the"trust’s situs as Kanawha County.
For whatever reason, the Bank has decided that this lltlgatlon
should take place in Wood County
Desplte this evidence, Judge Hill 51mply chose to
ignore the Bank’s own admissions:
THE COURT: Well, they,say the trust officer is here
C . [Wood County]l, that administers it and does
the work in it. And that is an important
indicia,
'MR. KELLEY: Tt is, but I think it is also an important
indicia when you represent to the Internal .
Revenue Service that the situs is in
Charleston, West Vlrglnla, in 2001. When did
that change, if there is a trust officer in
Wood County, as they say, that was working
this trust in 2001? But in 2001, they took
the position, with their federal filings,
that the trust was located in Charleston.
flow can they now, under the same set of

facts, argue that the situs of the trust is
here in -—-

5These documents were shown to Judge Hill at the venue
hearing, and a discussion about them appears in the transcript
from that hearing. However, they were not submitted as formal
exhibits. '
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THE COURT: ‘What is the difference? How does that make
: : any —-- how does the fact that the Internal
Revenue Serv1ce thinks it is in Charleston
have anythlng to do with the case?

MR. KELLEY: Because they have taken that p081tlon

THE COURT: Yeah, but 1t is not a p031t10n that take, 1t _
' is what the facts show, in my opinion. It is
not the lawyers’ p031tlons that are going to
control this motion. It is the factual
gituation.

MR. KELLEY: I would contend that their own flllngs
constitute an adm1551on, on the part of the
bank that the situs is in Charleston

THE COURT: Why° - What good is it? What purpose does it |
: : serve for the bank to have lt here as opposed
Lo anywhere else°

Transcript of 10/20/2003 hearlnq, at_pp; 27-28.

Judge Hill denied the Appellants’ motion to dismiss the

proceedings from Wood County based upon nothing more than the *

Bank’s assertion that the trust efficer_who oversees the 1977

Reformed Irust works in Parkersbutg; In deing so, the Judge
ignored the Bank’s ewn priorradmissions that the situs of the
trust is in Kanawha County} the exteheive history.of both trusts
with their historical connection to Boone County; the location of
the trust officer in Kanawha County who was in charge when the
1957 Trust was raided in 1988; the tesidences of the “biood_.
relatives,” most of whom were and are froﬁ Boone County;'a forum
selection clause in the 1957.Ttu3t'indicated Kanawha Cdunty; and,

the 1978 Order of the Boone County Circuit Court which called for

future actions involving the-1977 Reformed Trust to be brought

back in Boone County.

12



Agaln, desplte all of thlS, ‘the Judge refused to
transfer the venue of the case to Boone County
THE COURT ' Now, in order for involuntary change of wvenue
to occur, there has tc be a showing that
Boone County would better afford convenience
to the parties and the witnesses likely to be
called, and if the ends of justice would be
better served by such change of venue. I
mean, I have heard arguments both ways on’
~this. I can't find anythlng, except for the
- fact that the bank, who is resident here, and
apparently is admlnlsterlng the trust from
here, has brought this action here. And I
can't find any overriding reason, to serve
_ the ends of justice, to change it.
Id., at pp. 30-31.
| G. Summary Judgﬁent.
After the venue issue_wae decided by the Wood County
_Clrcult Court, and again without any discovery in the case,
Unlted Bank flled a Mbthﬁ for Summary JUdgment which sought, in
_essence, rulings from the court: (1} that the term “*blood
relatives” as used by Dr. Price in the trust instrument means
“heirs at law”; (2) that Patricia Milam (a named party who did
not appear in the action) was the sole surviving heir at law; and
(3) that, because Ms. Milam_was the sole heir at law, Appellants
as other and more distant relatives lacked standing to_sue United
| Bank. After the briefing of the issues and oral argument, the
. clrcuit court entered a final order granting all of the relief
requested by United Bank.
| Appellants now seek (1) reversal of the circuit court’s

ruling that the term “blood relatives” means “heirs at law; (2) a.

ruling from this Court that “blood relatives” means
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“descéﬁdants”6 or a remand for further factual developﬁent on ﬁhe
”infént of Dr._iibert Price} {3) reversal“bf the.circuit bouft’s.
ﬁuiing that venue was propef in Wood Couhty, West Virginia énd.a
trahsfer of this case to éhe Boone County Circuit Court; and (4}
réversal of the circuit court’s ruling that Appellantslhave no
standing to pursue their claims against United Bank as.weil a35 
the fuling'that Patricia Milam constitutes the sole remaining _:
“blood relative” of Dr. Albert Price. | |
III.‘ASSIGﬁMENTS OF ERROR

A. The clrcuit court erred when it ruled as a matter of
law that the term “blood relatives” as used by Dr. =
Price means “heirs at law” because such a construction

~eviscerates Dr. Price’s undisputable intent to o
establish scholarships available to his descendants.

- B. The circuit court erred when it failed to find that
United Bank is estopped from asserting that the term
“klood relatives” means “heirs at law.” ' '

c. The circuit court erred in finding that venue was
- proper in Wood County because the evidence did not
support such a finding and, if upheld, such a holding
would permit any trustee anywhere to “forum shop” by
simply declaring the situs of a trust to be in any
county (or state) that it deems fit.

D. The circuit court erred when it found that Appellants
lack standing to sue United Bank and that the trust at
issue is a “charitable trust.”

Black’s Law Dictionary 231 (Abridged 5* ed. 1983) defines
“descendants”, inter alia, to mean “[t]lhose persons who are in
the blood stream of the ancestor.” Albert Price was never
married and had no issue. Here, Appellants use the term
“descendants” to mean the descendants of Albert Price’s parents,
who would be the collateral kindred of Dr. Price. Black’s Law
Dictionary, in comments to the definition of the term “descent”
notes that the term “collateral line” is “[a] line of descent _
connecting persons who are not directly related to each other as
ascendants or descendants, but whose relationship consists in
common descent from the same ancestor.” Id. Such is the case
here. ,
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E. . The circuit court erred in finding, w1thout even a :
scintilla of evidence, that Patricia Milam is the sole'
remaining “blood relative” of Dr. Albert Price. :
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B V. DiSCUSSION OF LAW
A, Thé éircﬁit court erred when it ruled as a matter of
law that the term “blood relatives” as used by Dr.
Price means “heirs at law” because such a construction
eviscerates Dr. Price’s undisputable intent to
establish scholarshlps available to his descendants
United Bank argued and the circuit court agreedf that
.the'term “blood relatlves” as used in Dr. Price’s trust means, as
& matter of law, “heirs at laﬁ." The circuit court reached its
conclusion without any discovery being héd in the case and
contrary to evidénce that was before the court, and in doing so,
the court completely eviscerated Dr. Price’s clear overriding _
intent tq.provide scthérships for his collateral kindred such as
the Appellants. The phrase “blood relatives” as used by Dr.
Price in his trust clearly is an expan51ve deflnltlon and means
'descendants of his parents, i.e., his collateral klndred
Dr. Price is no longer able to express his intent. The
rules of constructioﬂ, however, exist to allow the couri to

determine his iﬁtention from the words he used and from his

surrounding facts and circumstances.
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It is well established that words used in a
- will should not be confined to their strict meaning
when it is clear from a reading of the entire
instrument that a more flexible connotation was
intended. . . . “In the construction of a will
technical words are presumed to have been used in a
technical sense and should ordinarily be given their
strict meaning; but this rule is not absoclute and when
it appears from the context that another meaning was
intended such words will not be applied in their
technical sense.” : ' :

Security National Bank v. Willim, 152 W. Va. 27, 35, 158 S.E.2d

715, 720 (1968) (citation omitted).
The Willim case involved the construction of a will.
The Supreme Court considered the early vesting rule in connection
with the testator’s intent and the use of the word “then” to
determine whether the estate-vested at the death of_the'testqtor
or at the death of the life tenant. The Willim Court opined that
.“[w]e believe that [the testatox}_clearly intended, by her uséIOf
the word ‘then’ and by the manner of disposition, to keep the |
assets of her estate within the sphere of blood.relatives, to the
exclusion_of strangers.” 152 W. Va. at 32, 158 S.E.2d at 719.
In the case sub judice, Dr. Price executed a
Supplemental Agreement of Trust on January 14, 1969, which reads
in part:
upon the later death of the last surviving sister of
Grantor, the Trustee shall use and distribute the net
income in the form of annual scholarships to worthy _
boys and girls who are keenly interested in and capable
to taking advantage of an opportunity for a college
education. Said scholarships shall be awarded under
reasonable rules and regulations to be prescribed by _
~the Trust, except that first priority and consideration
shall be given to qualified blood relatives of the

Grantor, regardless of the place of their residence,
second consideration shall be given to qualified boys
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and girls residing in Boone County, West Vlrglnla, and
third consideration shall be given to boys and girls
residing in the other fifty-four counties of West '
Virginia. (emphasis added)

" In its Motion for Summary Judgment and supporting
memorandum of law( United Bank esséntially conténded “and the
circuit court agreed, thatrDr Prlce 1ntended that Patr1c1a Lee
Milam, an helr who is an adult of. mlddle age, should be
considered a girl “keenly 1nterested in and capable.of taking
édvantage of an opportuhity for a cbliegé education” and hié bnly
blood relative with standing in this matter. ThiS'is absurd.

'Typically, young people QO'to-college and not older

adults with established lives. . Morever, young people (Yboys and

girls”) who want to go to Lollege generally also have living

"parents who want their children tQ go to college. The living

parents do not themselves want thgo to college because they. have

already done so or do not need.to'do so because they have a
career. Dr. Price clearly knew and understood all of this. His
intention from the above language was not to cut off a lower .
generatlon of his relatives from gettlng a scholarship because
thelr parents (Dr Pr;ce 3 he;rs) were still l;v1ng, eliminating
the “heirship” for the children.

|  The Bank’s strained interpretation of “blood relativés”
as equal to “heirs at law” attempté to limit the reach of Dr.
Price’s generosity, allowing only the older generation to qualify
and cutting off the lower generation which actually needs the
benefit. This argument flies-in.the face of the language of the
1957 Trust and Dr. Price's specific directions to benefit “boys
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and girls SR & escapes loglc and is a crass attempt by the Bank

'_to escape llablllty for breach of trust by reduc1ng the class of

beneflclarles of the trust.
For the reasons foregoing, the circuit court erred in

ruling, as a matter or.law, that the term “blood‘relative” means

“heirs at law”.

B. The Circuit court erred when it failed to find that
United Bank is estopped to claim that the “blood
~relatives” are heirs at 1aw.-

Interpretation of the phrase “blood relatives” has

' already beeh addressed'and determined in the prior litigatioh
flled by United Bank 1nvolv1ng the 1857 Trust. The doctrine of.

"estoppel precludes Unlted Bank from clalmlng that the phrase

“blood relatives” means anything other than the deSCendents of

 the parents of Albert M. Price. The circuit court erred when it

feiled to f£ind thaflUnited Bank was so estopped.

| “Courts have reeognized that ‘[tlhere are several
estoppel doctrines, including'equiﬁable estopbel, judicial
estoppel, promissory estoppel, estoppel by record, estoppel by

deed, and collateral estoppel.’” W. Va. Dep’t of Transportation,

Div. of Hiqﬁwavs v. Robertson, _ S.E.2d __ , 2005 WL 1124401
(W. Va., May 10, 2005) (citations omitted) . |

In the instant case, Appellants assert that United Bank
is estopped by the_doctrines of judicial estoppel and collateral

estoppel to allege that the term “blood relatives” as used in the

1957 Trust means “heirs at law.”

19




1. Judicial eStogEe1;

The.West Virginié Supieme Couft-of Appeals haé
ceonsistently held that *[p}axties will not be permitted'to'assuﬁe 
_successive-inconsistenﬁ positions in the course of a suit_br.. |
series of suits in reference to the same fact or State'of facts.”

MacDonald v. Long, 100 W. Va. 551, 552, 131 S.E.2d 252, 253

(1926); Carter v. City of Bluefield, 132 W. Va. 881, 898, 54

S.E.2d 747, 757 (1949). “A direct specific admission of fact in

a pleading is binding and conclusive on the party making it,”

Gardner v. Gardner, 144 W. Va. 630, 637, 110 S.E.2d 495, 500
(1959) . |
These principles were recently reaffirmed by this -

Court’s decision in W. Va. Dep’t of Transportation, Div. of "

Highways v. Robertson, _ S.E.2d __, 2005 WL 1124401 (W. Va.,
May 10, 2005) which, in syllabus_point 2, held as follows:

Judiclal estoppel bars a party from re-litigating an
issue when: (1) the party assumed a position on the
issue that is clearly inconsistent with a position
taken in a previous case, or with a position taken
earlier in the same case; (2) the positions were taken
in proceedings involving the same adverse party; (3)
the party taking the inconsistent positions received
some benefit from his/her original position; and (4)
the original position misled the adverse party so that
allowing the estopped party to change his/her position
would injuriously affect the adverse party and the
integrity of the judicial process. '

Here, the doctrine is applicable to and must be applied
 to Appellee’s position that'“blood relatives” means “heirs at

lawfl’ .
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a. Inconsistent positions. The first element of
judicial estoppel involves an éxamination of Whether the Bank
assumed a position in the currént_litigation which was. =
inconsistent with a position taken by it in the 1977 1itigétion."
In the 1977 litigation, Appellee“did not attempt to restrict the
term “blood relatives” simply to thbéé_who weré_Albert Price’s
heirs at law. This is'readily seen by the Bank’s own pleadihgs}

On December 28, 1977, United Bank (then known as
Kanawha Banking & Trust Company, N.A.} filed its reformation
lawsuit in Boone County which created the second Price trust, the
1977 Reformed Trust. The 1977'Boone Cbunty lawsuit required that
the Bank join as deféndants all interested.parties including all
"blood relatives.” In fact, the Bank did join the “blood
relatives” as defendants in the 1977-iawsuit, and in paragraph 20
of its Complaint the Bank alleged as follows:

20. The defendants, Alma Collett, Denver H.

Dickens, Quentin A. Dickens, James H. Dickens, Carson
L. Dickens, E. D. Dickens, Pat Milam, Oran Kuhn, Victor
Kuhn, Ciyde Kuhn, Julian Xuhn, George Kuhn, Norman
Kuhn, Dorsey Kuhn, Thirley Lambert, Lacy Dickens, Paul
Dickens, Franklin Dickens, Harry Dickens, Agnes Miller,
Ruth Henderson, Nine Massey, Rebecca Blosser, Betty
Kitchen, Robert Kitchen, Jr., Barbara Fish, Peggy Sue
Kitchen, and John Kitchen are the known living nieces, .
nephews, grandnieces, and grandnephews of the decedent
fAlbert M. Price] and as such constitute the known
blood relatives of the decedent. (emphasis added)

In the 1977 Boone County lawsuit, just like the case

sub judice, the Bank needed to define the phrase “blood

relatives” as used in the 1957 Price Trust. In the 1977 Boone .

County. lawsuit, the Bank did not define the term to mean the
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-“helrs at law,”_7 but rather read the term 1n a much more
_expansrve fashlon to ‘mean those persons related to Dr. Price by“
-blood. The mere fact that United Bank named persons as “blood

relativeS” who were not Dr. Price’s heirs at law in the 1977

"flawsult is conclu31ve proof that the Bank did not read that term

as restrlctlvely then as it seeks to do now,

In fect it could not have done S0 as a living person can
have no “helr at law." E.g., Klnq v. Riffee, 172 W. Va. 586,
589, 309 S.E.24 85, - (1983). '

In King, the Supreme Court of Appeals made clear:

This entire question was settled long ago by
Blackstone when he wrote: “It must first be
observed, that by law no inheritance can
vest, nor can any person be the actual
complete heir of another, till the ancestor
is previously dead. Nemo est haeres viventis.
Before that time the person who is next in
the line of succession is called an helr
apparent, oxr heir presumptlve ”

Id, (quoting; Blackstone Commentaries) (emphasis added) .

: Undisputably, in ‘the 1977 Boone County lawsuit the Bank
assumed the position that use of the phrase “blood relative” in
construing the 1957 Trust included persons related to Dr. Price
by blood and did not limit the phrase to mean only heirs at law.

- Price was survived by his then living sisters and the heirs
of hrs deceased siblings. He could not have meant for the
scholarships to be restricted to his “heirs at law” when by the
terms of his own trust the scholarshlp was not to begin until all
of his surviving sisters had died. :

8The 1977 Complalnt named numerous persons in addition to
those disclosed in the probate records as being either will
beneficiaries or heirs at law. Indeed, the probate records on
file with Clerk of County Commission of Boone County demonstrate
that there were no unknown “heirs at law”, yet.United Bank, in
its Complaint, named as party defendants “other blood relatlves
of Albert M. Price presently unknown or unborn.” :
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b. Same parties The next element of the
'jUdlClal estoppel test requires a determination of whether the
1ncon51stent positions taken by Bank occurred in a proceedlng

_lnvolv1ng the same adverse party. The record in this case is

quite clear. The inconsistent. p051tlons taken by Appellee both EE

relate to a class of persons, i.e., blood relatlves, who are
. beneficiaries of the_l957 Trust. | |

c;' Benefit received. The third element of the-
test for judicial estoppel is whether the Bank received some
benefit from.the original position it took in the case. The
reoord clearly illustratee that Appellee benefitted from ite'
original position. The Bank’s 1977 Complaint sought permisSiou”
from the Boone County Circuit Court to place the funds from '
Albert M Prlce S probate estate into a second, separate, aud '
court- approved trust which would be 1dentlcal to the 1957 Trust.
but which would be reformed so as not to contain the defectlve.
provisions which had adverse tax cousequences.. Based upon the
affirmative representations of the Bank thaf the originel 1957
Trust would not be altered and that the “blood relatives” would
receive their preferential scholarships.once the scholarship
pheee began, the Circuit Court of Boone County entered an order'
'granﬁing all of the relief sought by the Bank in the 1977
Complaint, and several huudred thousend.dollars was diverted away
from the 1957 Trust and placed into the 1977 Reformed Trust,.ﬁo

the benefit of the Bank.
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d. ' The new pos;tmon 1njuras Aépellants. ‘The
flnal element of” the 3ud1c1al estoppel test requlres a o
determlnatlon of whether the Bank's orlglnal p051t10n mlsled
' Appellants and whether allow1ng it to change its p031tlon would
'lnjurlously affect Appellants and the 1ntegr1ty of the jud1c1al
process. In 1977, the Bank represented-to the CerUlt Court-of
Boone County, West Virginia, through.its Complaint that 1f the
court. granted 1ts requested rellef and permitted the |
establlshment of the 1977 Reformed Trust, Albert Price’s “blood
relatives” would not be prejudlced since the 15957 Trust would |
remain unaltered. The Bank presumably dld not 1nform the circuit

court at that time that 1t would, ~years later and w1thout any

substantlve change in the law, unllaterally dec1de to ignore the

bleced relative preference, termlnate completely the 1957 Trust,
transfer all of its funds to the second trust, and then take a
restrictive position of who constitutes a “blood relative.”
Moreover, the Bank sent letters to those it recognized at the
time as “blood relatives” and lured them into a false sense of
security by referrlng.to the 1977 lawsuit a mere “formality” and
assuring them that.their interests would not be harmed. See Part
2(D}, supra. Actiné upon these representationa and material
omissions, the Circuit Court.of Eoone County entered an order
granting all of the felief sought by the Bank in the 1977
Complaint, and Appellants have_ncw been obviously injured'by'the
Bank’s attempt to change the definition of those persons

constituting Albert Price’s “blood relatives” in order to attack
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'thelr standlng to. make . the Bank account for its unlawful
conver51on of the 1957 Trust. . |
| e. The elements of jud1c1a1 estoppel have been

.; met. Hav1ng applied the facts of thls case’ to the elements of the
jud1c1al estoppel test_as the Supreme Court has defined, as a
matter of law United Bank should be,rand is, estopped to argue
that the term'“blood rélatives”rmeahs “heirs at law.” The proper
ébﬁstruction of the term is collateral kindred.

2. Collateral estoppel.

The doctrlne of collateral estoppel also comes into
play in the case at bar _Collateral estoppel and res judicata |
- are closely related doctrines. _Whéreas the doctrine of res ' ]
.judicata precludes the relitigation.of the Same cause of action, |
 the doctrine bf'collateral_estoppel precludes the relitigation of

an issue. Christian v. Sizemore, 185 W. Va. 409, 407 S.E.2d 715

'(1991)} Three elements must be present for collateral estbppel_ i
to apply to prevent reliﬁigation of an issue actually decided in 1
~a prior cése: | |

1. The issue decided ih the prior adjudication must
"be the same issue sought to be_relitigated in_the second action;

| 2, The first action mﬁst have resulted in a final

:judgment on the merits; and |

3. The party against whom estoppel is aéserted must
have been a party,‘br in privity to a party,_in_the pricr actioﬁ.

Moore v. Sun Lumber Co., 166 W. Va. 735, 276 S.E.2d 797 (1981).
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asserted position in the 1977 Boone County lawsuit which involved

“relatives.” Based on the doctrlne of collateral estoppel the

All of the regquired elements of collateral estoppel are

. establlshed in the present case. Here, the Bank already took a

position as to the expansive meaning of the phrase “blood

relatives” in the 1977 Boone County litigation. The issue was

de01ded in 1977 upon the merits with a final order entered and

nowhere in such order can 1t be read or construed that “blood
relatives” means “heirs at law”. |

For the reasons stated, under fhe doctrine of
collateral estoppel, the Bank is.now estopped in the presentd

lawsuit from asserting any position that is inconsistent from its
the same 1957 Price Trust and the construction of the term “blood

Bank must remain consistent. In other words, the Bank is
precluded from taking any position other than that “blood
relatlves” means persons related to Dr. Price by blood, i.e., his
collateral kindred. Therefore, not only must this Court overturn
the circuit court’s decision to the contrary, BAppellants are
entitled to remand of this matter with instructions that United
Bank is estopped from asserting that “blood relatives” means
“heirs at law.” | |
C. The circuit court erred in flndlng that venue was

proper in Wood County because the evidence did not

support such a finding and, if upheld, such a holding -

would permit any trustee anywhere to “forum shop" by

simply declaring the situs of a trust to be in any .

county (or state) that it deems fit.

The circuit court’s decision on venue, 1f allowed to

stand, will essentially permit any institutiocnal trustee to abuse
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the venue statutes and pOSSibly even divest the state courts of
their proper jurisdiction over trusts established in this state
Essentially, the Circuit court has ruled that all an
institutional trustee must do to prove the Situs of a trust is to
simply allegeé that it ex1sts in one. location where that trustee.
maintains an office convenient to the trustee rather than any
other office convenrent_to the settlor_or benef1c1aries.:_In_this
day of mergers and multifstate banking; institutionalhtrustees
could completely divest West Virginia courts of Jjurisdiction by
merely deolaring that trusts are being administered, and |
therefore have a.situs, outsideithe State of West Virginia.

In tnis casetthe Wood County_Circuit'COurt erred.in
ruling that Wood County.was_a proper venue.for.an action |
regarding a trust created:by a:Boone County'resident, drafted by
a Kanawha County lawyer, administered until its conversion in
Kanawha County, involving'numerous Boone County beneficiaries,
and over which the Eoone County Circuit Court has previously
exercised jurisdiction, In the case at bar, Appellants-contend
that venue for litigation involving.the 1957 Trust properly lies
in Boone County. Alternatively, Appellants contend that Kanawha
County is an appropriate venue._ -

United Bank filed this case as a deolaratory judgment
action involving a testamentary trust. “The general venue
statutes for c1v11 actions fix venue in declaratory judgment

proceedings 7 8yl. pt. 4, Shobe wv. Latimer, 162 W. va. 779, 253
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S.E.2d 54'(1979). .The'general;venue statute_in_fhis case is Weét
Viféinia'ééde S 56;1~1{a)(i)'which-prQVides £hat: | o
| S "Any civil éctién or cother pfoceeding, except
where it is otherwise specially provided, may hereafter
- be brought in the Circuit court of any county . .

[w}herein_any.of_the defendants may reside[.]
- ‘In the present case, abSolutely no defendants'reside in
Wood County. Thé‘buik of the defendants reside'iﬁ Bobne County
‘ whi¢h.is also tﬁé pladé'bf probate and the location of the prior
civil action which Created_the 1977 Reformed Trust.
o . The Supreme.Couﬁt of Appeals has_héld that the venue
statute -is mandatory. “While ourlstatute Code, 56-1-1, says an
actidn ‘may’ be brought in the county where the defendant
resides, the action mﬁst be broﬁght there even where the-cause of

action arises in a_differént county, unless the defendant is sued

énd'served with'procéss therein, as provided by Code, 56-1-2."

Hall v. Ocean Accident & Guarantee Corp;, 122 W. Va. 188, 9
S.E.2d 45 (1940) (emphasis supplied) .

Moreover, it is the right of the defendant to be sued
~in his or her home county. "In the absence of a statute to the
contréry} évéry defendant has the inherent right to make defense
iﬁ his own county (if a corporation, in the county.where it could
.bé éued_alone), and any'statutory provision abridging this right

is to be strictly construed in favor of the defendant.” Staats v.

Co-Operative Transist Co., 125 W. Va. 473, 24 3.E.2d 916 (1943)

(emphasis supplied).'
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_ Here, based upon the summonses 1ssued in the case, the
bulk of the those persons named as defendants by Unlted Bank o
reside in or near Boone County, and other than the plalntlff
Bank, no one is present in Wood County. The named_defendants
-rhaVe the right to make defense in their oWn county and_properly=

inled uith the Wood County Circuit Court theirrmotion to disniss
for improper venue. The judge’s denial violates.the'general |
venue statute together with the above cited case'law and'
- therefore exceeds the jurisdiction of the Wood County Circuit
Court. | | -
"The sole basis for claimed venue in Wood County is the-.

_fact that Petitioner has its headquarters based 1n Wood County
which they claim means that the trust is admlnlstered in Wood
' County By law, thlS is insufficient for proper venue.

“Venue of an action exists by virtue of law. The

residence of a plaintiff, without more, is not a wvalid ground of
venue in the absence of a statute or other principle of law.
authorizing it, as provided in Code, 56-1-1, subparagraph (by.”

Syl. pt. 2, Crawford v. Carson, 138 W. Va. 852, 78 S.E.2d 268

'(1953), Syi Crlspen Y. West Virginia Secondary Schools

Activities Comm1551on, 525 S.E.2d 677 (W. Va, 1999) “W Va.

Code 56-1-~1 prescribes that a civil action shall be brought where
‘the individual defendants reSLde, where the cause. of actlon
arose, or where a corporate defendant has a prln01pal place of

business.” Cris 1n, 525 8.E.2d at 680.
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Moreover, 1t 1s a mere fortulty that anyone involved in
this case is from Wood County Dr;_Prlce was a Boone County |
re51dent who created a trust w1th ‘a Kanawha County bank whlch was
d01ng business in Boone County. He died a resident of Boone
‘County, and the Bank commenced a lewsuxt 1n Boone County to
create the 1977 Reformed Trust Thlrty-years.after_the creation
of hlS trust, the bank (Kanawha Banking & Trust'Company) was
bought out and metged.:hUnited'Bank only enteredythe pictufe
because of a takeover'occurring in 1986. United Bank has its
headquarters in Woodrcounty.” ﬁnited Bank, howeyef, did not close
out its operations in_southernfﬁest Vitginia. It etill has and
maintains.a.latge.preeence in the “United_Center” in downtown
Charleston, West Vlrglnla. Tax returns which the Bank has filed
for the Price Trust reflect 1ts address in Kanawha County at the
'Unlted Center. It is a mere manlpulatlon for the Bank to claim

that the Trust is “mobile” because of a bank merger. If venue

can change because of a merger and follow the headquarters of the
acqu1rlng bank, the defendants are lucky that Kanawha Banklng &
Trust Company was not taken over by Citibank, thereby movzng the
1957 Trust to its headquarters in South Dakota!

| It is the Appellants’ p081tlon that in 19288 the Bank
unlawfully converted the funds from the 1957 Trust and moved
those assets into the 1978 Reformed Trust. At such time, the
1957 trust actually ceased to exist because it no longer had a
res. It is.nndisputed that in 1988 the Ttust was being managed-

not from Wocd County, but Kanawha County. Moreover, the 1957
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':_Trust contalns a forum selectlon clause .that mandates any actions
.to termlnate the trust be brought in Kanawha County, West
Vlrgrhla.' In 1988, the Bank unllaterally and improperly
”“términated”hthe 1957 Trust by trénsferring its assets into the
1977.Reforﬁéd-Trust. It would 1ndeed be an anomaly at law if a
party could. “gerrymander” venue through its own illegal and
ulmproper conductr- 7 | |

- The ihtent of-Dr; Price should have something to say
about'the'location of the trust. Thé cardinal rule in the
conétruotioh of wills and trusts is that the intent of the

testator and grantor controls. Charleston National Bank v. Thru

the Bible Radio Network, 507 S.E.2d 708 (W. Va. 1998). Dr. Price
lived and died in Boone County. He had numerous Boone County
relatlves whom he clearly wanted to benefit through hlS trust
planning. He selected a Kanawha County bank which was present in
Boone County to act as his trustee. His inter vivoo trust |
agreement contains a forum seleotion clause for Kanawha County.
Thon thirty years after all of Dr..Price's planning and ten years
after his death, thé Bank merges in 1986 and starts to claim that
all assets in the trust have now by metaphysics been moved to its
headquarters in Wood County. The testator and grantor Dr. Price
oertaihly had no éxpectation or intent that an institutional
trustee would cut off his home county and'transfer it up north
ﬁerely for the oonvenionce of the Bank.

The ruling of the Wood County Circuit Court in refusing

to dismiss the proceedings in Wood County is clearly wrong as a
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matter of law. The Appellants ask thls Court to overturn the

rullng of the c1rcu1t court and remand ‘the case Wlth 1nstructlons

- that it proceed in elther the CerUlt Court of -Boone County or,

in the alternatlve, the Circuit Court of Kanawha County.
D. The circuit court erred when ‘it found that Appellants
' lack standlng to sue United Bank and that the trust at
issue is a “charitable trust.” .

Contrary to the Bank’s conclusory assertion and the-

circuit court’s ultimate finding, this litigation does'not.

inveolve a “charitable trust” but involves a “private trust.” The

trust involved is the original 1957 Trust which the Bank
wrongfully terminated and'converted in 1988.
The Supreme Court addressed the issues of.private and

charltable trusts in Goetz v. Old Natlonal Bank of Martlnsburq,

140 W. Va 422, 84 8.E.2d 759 (1954). The Goetz Court held"

It is essentral that a charlty be for the
benefit of an indefinite number of persons; for if all
the beneficiaries are personally designated, the trust
lacks the essential element of indefiniteness, which is
one characteristic of legal charity. (citations
cmitted) One requisite of a charitable trust is that
the beneficiaries of the trust as distinguished from
the object or purpose of the trust must be indefinite.
(citations omitted). . . . But, the beneficiary of a
private trust must be deflnlte. (citation omitted)

140 W. Va. at 431-32, 84 S,E.2d at 767.

While a trust that is set up for Scholarships ié
arguably charitable, the.restriction'by Dr. Price that his blood
relatives be given preference nndisputably renders the truet a
private-trust.' While it is true United Bank, as trustee,
terminated the 1957 Trust by transferring all of its assets into
the 19?7 Reformed Trust, the legality of this action by the Bank
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is the crux of this ease and a material fact at issue which is
adamantly disputed by Appellants |
Appellants assert that the Bank should have sought a

'court’s authority, as it did in 1977, before lt changed or

‘otherwise disturbed the original 1957 Trust which was ordered in.

1978 to continue with' 1ts Own terms and conditions Goetz,

140 W. Va. at 439, 84 S.E.2d at 771 {trustee may. seek adﬁiee from

the court teo determine the legality of a proposed action)
Despite- hav1ng prevrously gsought and received court .
approval to create the 1977 Reformed Trust when the issue arose

in 1988 concerning the treatment of the 1957 Trust upon the death

of the last surviving Sister, the Bank decided not to go to court'

and unilaterally terminated the private 1957 Trust: and
transferred all of ltS assets in the 1977 Reformed Trust. This"
was a hreach of_trust committed‘by the Bank. The Bank illegally
terminated a private-trust_and transferred it into a charitable
trust. The illegal conversion by the Bank of the assets in a
private trust by stickihg them in.a charitable trust does not
make the'terminated trust.a;ﬁcharitable trust.” The Bank cannot
use its own Wrong in its own defehse'to attempt to eliminate the
standing of Appellants; who are admittedly interested parties.in
the 1957 Trust, from objecting to the improper actions of the
Bank. Injured beheficiaries have standing to sue a trustee'for

‘breach of trust. See dgenerally 19 M.J., Trustis andITrustees 5

105, 131 (2003); Tankovits v. Glessper, 563 S.E.2d 810 (W. Va.

2002); Coberly v, Coberly, 580 S.E.2d 515 (W. Va. 2003).
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Moreover, Appellants have standing in this action

' because the Bank has sued them and made them parties to the
'Vaction "It is absurd for the Bank to join dozens of relatives as
. party defendants, claiming that they are 1nterested parties in

the lawsuit, and then file a'motion'to deny their standing.

The Circuit court’s ruling that Appellants lack
standing must be reversed.

‘B. The clrcuit court erred in finding, without even a

scintilla of evidence, that Patricia Milam is the sole

surviving “blood relatlve" of Dr. Albert Price.
The Bank asserted in its Motion for Summary Judgment

and supportlng memorandum of law that an individual named

_Patrioia Milam {a named_party~defendant who has failed to appear

in the case) is the sole surviving “blood relative” of Dr. Albert

Price.

Other than.its'bare assertion, United Bank failed to
present even a scintilla of evidence to support this contention.
It presented an argument regarding the status of Patricia Milam
as the alleged sole survrving.“blood relative”, but submitted no
evidence in support thereof. The Bank tendered no affidavit,
dep081tlon, or testimony under ocath of any knowledgeable person
or persons to support thlS “fact.” Based upon the bare
allegation, and no submission of evidence in support thereof, the
circuit court simply adopted United Bank's.position.

It is axiomatic that a court may not grant.summary
judgment on a factual issue_without some evidence submitted to

support the fact. An unsupported allegation is not a fact. The
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Circuit court erred in rullng without any evidence that Patrlcla.
Milam is the sole surviving “blood relatlve” of Dr. Albert Prlce.T
. VI. RELIEF PRAYED FOR |
| For the foregomng reasons, Appellants pray that the .
Supreme Court enter an order that: |
1. Vacates the Wood County Circuit Court’s.grent of
summary judgment to United Bank; o o
| 2. Decrees that the term “blood relatives” as used in
the 1957 Albert M. Price Trust is more expansive that the term
“heirs at law” and that it means the collateral klndred of Albertl'
M. Price {that is, the descendants of the parents of Dr. Prlce)
.or, in the alternative, remand the matter for;furthex proceedings
to determine Albert Price’s intent with respect to the term
“blood relatives;” | | |
3. Decrees that United Bank is estopped to assert
that the term “blood relatives” means “heirs at_laﬁ” with respect
to the 1857 Albert M. Price Trust;
4. Vacates the Wood.County Circuit Court’s.ruling on
. venue and transfers the_case to the Boone County Circuit Court
or, in the alternative, to the Kanawha CountyVCirCuit Court;
| 5. Decrees that the 1957 Albert M. Price Trust was
and is as a matter.of law a “private trust” and not a “charitable
trust;”
6. Decrees that Appellants have standing to-sue

United Bank over the issues presented in the pleadings; and
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7. Vacates the Wood County Clrcult Court’s rullng

that Patrlcla Mllam is the sole remalnlng “blood relative” Qr

heir at law of Dr Albert M. Prlce.-'

Respectfully submitted.this i day of June, 2005.
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