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STATE OF WEST VIRGINIA
L
STATEMENT OF THE CASE

i This is an appeal by Michelle L. McCraclcen here'inaﬂer Appellapt from her November 7,
2003, Jury cormctmn in the C1rcu1t Court of Marshall County (Madden, J.) of three counts of ﬁrst |
_ degree murder with recommendations of mercy. By order entered December 24,2003, the 01rcu1t

court sentenced Appellant to serve two of the lifeuwith—»mercy sentences coneurrently with the third
‘tobe .s'erVed consecutively, an effectipe minimum sentence of 30 years. |

On appeal, Appellant alleges ﬁve assignments of EITOT: that the circuit court errecl in allowmg
the State’s expert witness to do a courtroom demonstration when cond1t1ons did not rephcate those

ofthe actual alleged event ;In adnuttmg Appellant’s pre-trial statements; in allowing the prosecuting




attorney to proj ject an enlarged picture of the deceased on the eourtroom wall for extended periods

durmg the proceedrngs, to refer toa prayer recrted bythe deceased ehlld at bedtime, and to argue that

the jury’s job was to convict the Appellant; and in denyrng Appellant s motions for judgment of

acqurttal at_th_e cl_o-se of the States ease-rn—ch1ef, and the close of a11 ev1dence, and after conviction.
1L | |
STATEMENT OF FACTS
A. FACTUAL HISTORY.

During the might and early morning hours of January 14-1 5,72.003, araging fire killed Eugene

and Ruth Evans and therr Seven- year-old granddaughter Breanna Evans, and destroyed the family’s

home Greg Evans, son of Eugene and Ruth and father of Breanna, had just begun a new }ob and -

was working the evem_ng shift; he returned from work to find his famlly horne in flames. By the next
r_norning, Greg kneuv that the people closest to him, his parents, and the girl he describes as his
reason for. getting up in the niorning, his young daughter, Breanna, were gone. (TR 3: 714.) ’_i"his_'
occurrence was a monumentat tragedy by any standards

The Appellant, who lrved nearby, had been datlng Greg Evans since August 2002. Thelr

relatronshrp was experiencing some problems as a result of Appellant’s jealousy and manipulative '
' behavior. A_ecordin_g to the testimony of Greg and his brothers, Appellant tried not to allow Greg
1o leave her sight, becoming more .and more possessive as the relationship progressed. On many

. occasions Appellant made comments suggesting that Ruth, Greg’s 70-year-old mother, and Breanna,

his seven—year—dld daughter, needed to "leamn to let go a little bit .. .she is getting too attached."

~ Appellant also remarked that "your mom’s not going to be around forever." (TR 3:728.) Only after




Appellant had coinmitted this shockillg crime did Greg realize that she had not just been making idle
remarks. - . - |

Onl anuary 14,2003, Greg Evens w.ent to Work with llis uncle until neon and then had a few
&ee heurs before leeving for ln's nevsl j_ob.' App_el_lant urged him to Istop by her place and spend that
time vlrith Iler, bllt Greg decliged beca;use Breénné had been sick that déy and he wanted to be with
his daughtef. This enraged Appellant, who glared at Greg to show her dlsgust'. (TR.3: 733.) That
njght.Appellant was, by her owe admiss.ien, presenf_ at the scene of the fire at Greg’s parerlts’ home
laoth befere it began ancl after the house was consumed b}l flames. She offered as an explanation R
fer her preseliee thelt she had stopped by to spea'.k'to Ruth, saw the family was in bed, é,nd drove oll
) in hel' white, four-door Chevy to hel' friend Stepllanie Lamb’s house, where she remained unt.il she
llealrd over Stephanie’s police scanner -that Greg’s parents’ hem_e was on fire.

Appellant made certain to recite this alibi o anyone who would listen, from her boyffiend
.('}reg and his bref;hers to the police. P.roble'ms with the story developed, however; S'tephanie Lamb -
denied that Appellant was at her house that mght and told police that neither she nor any other
nearby family member owned a police scanner. Thereafier, Appellant changed her version of the
facts over and.over again, aI_l _l_he while providin g comfort_ and solace for avulnerable, d1stressed, and
,‘.;_;r_ievinl,r Greg Evans. o |

At the request of Deputies Lockh_aﬁ_ and Yourlgei‘, Greg Evans.and the Appellant voluntarily
visited fhe sheriff’s station. In this re_gard,.testim_ony demonstrated that because the station houses -
conﬁdeﬁ_ti_al information, secuﬁty at the facillty is strict and no one can simply enter and walk the
building.f.reely. Everyone must be buzzed in aﬁd out of the building and halve an escort throegh the

_areas containing sensitive material. -




Once ét the sheriff’s .statioh, Appellant was. advis_ed that she was not uﬁder axf_est and that shé :
was free to go ét any time. Consistent with this ad\.(‘ice", Appellant pot .oﬁly took a reétroom break "
but in fact left the. station of her o.wn free will and then 'retﬁmed again voluntarily. It wa$ at this
~ point that the Ai)pellant Iﬁrovided dWritten account of her j/ersion of events concérniﬁg the evening

of thé fire, and *;Jvas confronted by the députi_es about the inqonsistencies in her origin_al story.

| Throughoﬁt the course of her varying statementé, the Appéllant showed no embtion aﬁout this_

: horrific traggdy. (TR 2: 388-389, 417.) Theﬂﬁnal version of her story had ber being prese,ﬁt at the
Evans home peeﬁng through windows, trii)ping over wﬁat she believed could Be a gasoline can, and
flicking her lit cigarette on.thé groﬁnd as she Walked away from the scene. On her way Eack to her
vehicle, she .said, she heard a "whoosh sound like: gasoliné mékes Whén it goesup or when it i gﬂites.“
(TR 2:392.) The deputies inqgired to whether or not she called 911 after.she realized thaf a fire had
started, a guestion to which she néver respdnded; (TR 2: 395 ) It was after tﬁis v_ideotaped 'statgrﬁeﬁt
that the Appellan_t was advised of her Miranda rights and arr_ested. .

At the trial, Assisté_fnt.' Wést Virginia Fir_e Marshal John Oliver testified that he found no
smoke detectors in the Evans hofne. (TR 3 716.) He further testified that the cause of the ﬁre Was_
"ﬁndefennin'ed" and that it v‘}as an accidental fire (two seemingly contradictory conclusions). (TR

3 665—666.) However, during his t_estimony Mr. Olivér admitted that upon revisiting the scene with
the Stat.e.’s expert witn.ess', bavid Campbell, he should have exéavéted the back i)orch- He also
admitted that had he dug out the porch area, he too would have seen the "ghosting patterns” and the |
"'I’LIIl-dOWIl’_i patterns” tﬁat Mr. Campb ell found both in the pictures of the scene and at the séeﬁe itself.

| (TR 3: 809-810.) Further, Mr. Oliver agreed that in his initial investigation he had "tunnel vision"

with respect to the wood bufner and that the fire did start on the porch. (TR 3: 808, 810.) |




Durmg David Campbell’s testnnony, Mr. Campbell demonstrated the eombusubﬂrty of
gasolme viaa burmng cigarette,a demonstratron which the court. 1nstructed the jury was not intended
to duphcate the condltrons onthe mght of the ﬁre (TR 2:584. ) Mr Campbell test1ﬁed that the wood
burner was smot the cause of that tragic ﬂre that the fire started on the back porch and that Appellant
who was.at the scene and explatned the fire as resultmg from an accrdental "trip n’ ﬂle" of her
ci garette butt could not have started the fire accidentally as she clalmecl

The evidence taken inits totality showed that there was nothmg aec1d_'ental al)out the fire that
Killed Eugene, Ruth, and little _Breanna Bvans. As the jury fouud, this family Was. nlurdered bya
jealous, pos.sess'ive end.manipul'ative persorr: the Appellant. | .
B. PROCEDURAL HISTORY | .

On J anuary 14 2003, a Marshall County Grand Jury 1nd1cted Appellant chargmg her with

three counts of first degree murder and one count of ﬁrst degree arson. (TR 1: 67-70. )

On November 7 2003 a Marshall County PetitJ ury found Appellant guilty on all eounts but

added a recommendation of mercy fo the murder cormct_rons. On December 22, 2003, the circuit.

court imposed three 1ife—with—rnercy s_entences to be served concutrently, as well as an indeferminate
Sentenoe of two to twenty years for the arson to be served consecutively. However, by order of

: 'December 24 2003 the circuit court found that under the facts aud circumstances of this case,

sentencing App ellant on the arson charge Would violate the Double Jeopardy Clause. Therefore, the

court sentenced Appellant. to the West Virginia Penitentiary for Women. for two_ concurrent life
sentences with mercy for a period of fifteen years to life and a third consecutive life sentence with
mercy for an additional fifteen years to Life.

- Tt is from these convictions and sentences that Ap'pellant prosecutes this appeal.
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ASSIGNMENTS OF ERROR
Appellant assigns the followmg grounds as error: -

A. - The Trial Court erred in allowing, over objection, a demonstratlon by the
© State’s expert witness as the conditions in the court did not repl1cate those
' cond1t1ons of the actual event.

B. - The Trial Court erred in adm1tt1ng the pre-trial statements of Appellant all -
: of which were made on or about February 25, 2003. Appellant was not
warned that she need not give self-incriminating statements, and she was not
promptly taken before a mag1strate o

C. The Tr1al Court erred in permlttmg the State, over objection, to twice recite
' aprayer taught to the child and to argue dunng closing that the jury’s job was
to convict Appellant.

D. The Trial Court erred when it denied Appellant’s motions for judgment of |

acquittal at the close of the State’s case, at the close of all evidence, and when
it denied Appellant’s motions for post—j_udgment acquittal.

1v.

STANDARD OF REVIEW
On all issues, this Court should review the rulings on the court below iﬁ accordance with
Syl. Pt. 7, State v. Hutcheson, 177 W. Va. 391, 352 S.E.2d 143 (1986):

Tn a criminal case, a verdict of guilt will not be set aside on the ground that
it is contrary to the evidence, where the state’s evidence is sufficient to convince
impartial minds of the guilt of the defendant beyond a reasonable doubt. The
evidence is to be viewed in the light most favorable to the prosecution. To warrant -
interference with a verdict of guilt on the ground of insufficiency of evidence, the
court must be convinced that the evidence was manifestly inadequate and that
consequent injustice has been done." Syl. Pt. 1, State v. Starkey, 161 W Va. 517,
244 S E.2d 219 (1978) _

- (Emphasis supplied.)



- With respect to Issue No. 1, this Court should analyze the evidentiary rulings of the_court '
below under the abus'e of discretion standard _set out in Syl. Pt. 3, Wilt V. Buracker, 191 W. Va. 39,
443 S.E. 2d 196 (1993)

_ Whether a witness is qualified to state an opinion is a matter which rests
within the discretion of the trial court and its ruling on that point will not ordinarily
be disturbed unless it clearly appears that its discretion has been abused.” Point 5,
syllabus, Overton v. Fields, 145 W, Va. 797 [117 S E.2d 598 (1960)].” Syllabus Point
4, Hall v. Nello Teer Co., 157 W. Va. 582, 203 S.E.2d 145 (1974)." Syllabus Point
12, Board of Education v. Zando, Martm & lestead 182 W. Va. 597, 390 S.E.2d.

796 (1990) ' :

Wlth respect to Issue No. 2, this Court should review the voluntariness of Appellant
confessmn under the mixed standard set forth in Syl. Pt. 2 State v. Farley, 192 W Va. 247 452

S.E.2d 50 (1994): -

_ This Court is constltutronally obhgated to give plenary, 1ndependent and de
novo review to the ultimate question of whethér a particular confession is voluntary
~and whether the lower court applied the correct legal standard in making its
determination. The holdings of prior West Virginia cases suggesting deference in
this area continue, but that: deference is limited to the factual ﬁndmgs as opposed to
- legal conolusrons

With respect to Issue No 3, thIS Court reviews the propnety of prosecutorial comment under
the standard set forth 1n Syl Pt. 6, State V. Sugg, 193 W. Va. 388, 456 S E. 2d 469 (1995)

_ Four factors are faken into account in determmmg whether improper
prosecutorial comment is so damaging as to require reversal: (1) the degree to which
the prosecutor’s remarks have a tendency to mislead the jury and to prejudice the
accused; (2) whether the remarks were isolated or extensive; (3) absent the remarks,
he strength of competent proof introduced to establish guilt of the accused; and (4)
whether the comments were deliberately placed before the jury to dlvert attention to
extraneous matters

See also Syl Pt. 3, State v. Adkins, 209 W. Va. 212,544 ‘S.E.Zd 914 (2001).




V.
ARGUMENT

Al THE COURT PROPERLY ALLOWED ADEMONSTRATION
BY THE STATE’S EXPERT WITNESS

In State v. Leep, 212 W. Va. 57 68 569 S E.2d 133 144 (2002) ﬂ’llS Court wrote that “‘[t]he
trial court’s detenninanon regardmg Whether the sc1ent1ﬁc ev1denoe is properly the subj ect of
_ sclentiﬁc techmcal or other spec1al1zed knowled geis aquestion of law that we review de novo. . ..
| Appellate review of the trial court’s ruhngs under the relevancy requ1rement is under an abuse of |
: d1scret10n standard.’ Syl. Pt. 3, in part Gentryv Mangum, 195 W. Va. 512, 466 S.E2d171."
.Appellant_ contends that the trial court committed error whe'n it allowed a demonstration by
the State’s expert witness because tlie conditions in the courtroom did not replicate the conditions
| on the eirening of the fire. This a_tgument ignores the carefully crafted limiting instruction that.the
c.oar.t ‘gave .t.o the jury; specifically, that the demonstration was intended to demonstrate the
1"eom‘tiustible qu'a_lities of gasoline," not to reialicate the conditions that tragic night. (TR 2: 5.84.)_
Additionally, Anpellant ignores the proverbiial "great engine of truth," cross-examination, which is
the perfect vehicle fo_r exploring a “differing conditions" issue. |
The State’a expert Witnes's,_David Campl)ell, is a retired lead fire and arson investi gatot fronl |
the North Carolina State Buteau of Investi gation and is cun*ently working as the Assistant Chief of
the Wallace Fire Department; as Well as a_conaultant i.n fire and a:rson investigation. Mr. Carn}ibell_ -
has been a fi_reman._for.over_ 40 years. He l'ias been a county fire marslial in western North Carolina
and a special deputy for the Sheriff’s Department. He has been trained as Lei/el(s) 1,2 and 3 fire

- fighter by the National Fire Academy and he has taught about the physical properties of




hydrocarbons, and the ignition qualities of gasoline, in'aill of the United States except Hawai. Mr.
Ce.:mpbell also taught a class on cause and ori gin of fires at the 49th Annual Ohio Arson School (TR
2: 549-551.) There is no question whatsoever that Mr. Campbell is qualiﬁed as an expert witness

under West Virginia Rule of EVidence 702 "if screntlﬁc technical or other spec;ialrzed knowledge

- will assist the trier of fact to understand the evrdence or to determme a fact in issue, a w1tness

| qualified as an_expert by knowledg’e, skill, experience, training, or education, may testify thereto in.

" the form of an opinion or otherwise." Id.

The State called Mr. Campbell to determine whether an accidental flick of a burning ci garette o

could have ignited gasoline eiid _cause(i the fire 'et the Bvans home, which was'Appell_ant’s (latest)
version of Wha_t happened on the niglit of tlie deaths. The trial court clearly issued a disclaimer to
the jury thot Mr. Canipbell’s demonstretion was not iriteiided to repiicate .the conditions on the night
of the fire, but rather to "ciemorietrate the comljustible qualities of gasoline.” (TR 2: 584.) Faitliful
to J udge Madden’s liniitatioris Mr. Campbell carried 'ou.t his. demonstretion to prove ~' and

succeeding in proving ~ that the heat given from a bummg mgarette butt Would not ignite gasolme

_He further Supported his ﬁndings by showmg " ghostmg patterns” and "run-down patterns” at the

scene of the fire, - telltate signs of the use of an accelerant. (TR 2: 566-567.) (Significantly, John
_ .-Oliifer defense witness and Marshall County.Fire Marshal testiﬁed that.upon revisiting the scene
‘he also saw these "patterns" that Mr.. Campbell described.) Mr. Campbell concluded that the fire

at the Evans home started on the cement back porch and was 1gn1ted with the use of an accelera:nt

"“The admiss_ibil_ity of testimony by an expert witness is a matter wrthln the sound discretion |

of the trial court,_ and the trial court’s decision will not be reversed unless it is clearly wrong.’

Syllabus Point 6, Helmick v. Potomac Edison Co., 185 W. Va. 269, 406 S.E.2d 700 (1991), cert, -




denied, 502 US 908, 1 128.Ct. 301,116 L.Ed.2d 244 (1991).'; State v. Lee_p, 212 W. Va. at 68, 569
: S.E.zd.at 144 (quotiﬁg Syl P_t. 1, West Virgim'apiv.' of Highways v. Butler, 2b5 W. Va. 146, 5.16
“SEz2d 769 (1999)). The unpﬁblishgd Fourth Circuit case reliéd upon ﬁy Appellaht discusses only
thoée courfrdom dernbnstratiéns that aré meanf to repliéate' a specific _situatioﬁ‘, Which is not the.
: sifu_ation in this case. Here, _fche tﬁal_ court stated both in limine and duﬁﬁg the trial that Mr.
| Campbell’s demonstration and testimonjr might be-:' helpfﬁl to the jury; "he would be able to testify
“to what he aid_and explain what he did, s0 [the court sﬁw] no reason why he .{couldn’t] do that in
front lof a’ jury." (TR_. 2: 4.57, 545.) And, in any eveﬁt, the propriety of permitting such a
dgmonstration _wé,s i the Sound discretion ofthe trial coﬁrt, Statev. Tt aﬁ,' 144"\.?\7. Va. 704; 712, 1 10
'SE2d 727,734 (.1959), and the trial couﬁ’s decision must be cle.aﬂy wrong .for this Courf té TEVerse -
it._ Staté V. Léep ,212W. Va. at 68, 569 S:.E.Zd at 144, Furthennore, "[Appéﬂént] could a_.déqﬁa’tely
| _ éhallenge:the weight and credibility.o‘f the State’s scientific evidence through cross examination and
rebuttal, to which methods this Court has.previously allucied with favor[,]" id. at 69, 5 69-S.E;2d at
145, whéfe the_Court noted that "‘[c]onventional devices,’ like vigorous cross-examination, .c'arcful
instfuétions on the .b.urden of éroof, and rebuttal evidenoe, may Be rhore ai;propriate instead. of
‘wholesale exclusion_’rof éxpert testimony under Rule 702." Gentry v. Magﬁum, 195'W. Va. 512,
525-26,466 S.E.2d 171, _184585 (1995} (internal citation émitted). - | |
| - Under the totality of the circums_taﬁcgs n this case, where the trial court limited the purpoée ..
of the demo-nstratio'n. and so instructed the jury, .where the demonstration was | helpful to the
fact~finder, .and _Whéré Appellant’s_ counsel ﬁad a fﬁll and fa.ir'opportunity o croés—cxmine the
expert, the trial céuﬁ did not err in permitting the State’s expert witness to t.estify at trial and to do

a courtroom demonstration.
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B; _THE COURT PROPERLY ADMITTED THE PRE- TRJAL

STATEMENTS OF APPELLANT MADE ON OR ABOUT FEBRUARY

25, 2003, AND THE EVIDENCE SHOWS THAT APPELLANT WAS _

PROMPTLY TAKEN BEFORE A MAGISTRATE

_' "The State must prove, at least by a'preponderance of the evidence, that coﬁfeﬁsions or
- stateménts of an._ac:cused which amount to édmissiqns of part or ail of an offense were voluntary.
'befo.rei_such may bé édmitted int§ the evidence of a cﬁminal case. Syl. Pt. 5, Stdté W Stdrr, 158 |
W Va. 905, 216 S.E.2d 242 (1975). In this case; the trial courtl_d-id not erf in adrﬁitting Appellant’s
s‘iatc_ementé to the police, as the evidence takég duriﬂg the suﬁpressioﬁ hearing.shbwed that Appella:ﬁt ..
was not under arrest ér in cﬁétocfy at the time the statements were given. In shoﬁ;_ Appéllant.’s
statements were voli;ntary and there was no Miranda Viblation. | |
 This Court has held that ';[a] trial court’s decision fegarding the volunta:riness of aconfession

will ﬁot be disturbed unless it is plainly.wrong or cleaﬂy againéi the Weigﬁt of the evidence." Syl.
Pf. :1, State v. .Farley, ﬁﬁpra (citations omittéd). “‘Because of the highly .fact-speciﬁc nature of .a
motion to suppres.s, pgrticular deference is g‘iven'. to thé findings of the circuit court becausé i‘; had -
the 6pﬁoﬁﬁﬁity ’;o observe the witnesses .and to hear tc-;stiﬁwny on the igsues. Therefore, the circuit
court’s factual ﬁndjﬁgs _ﬁre reviewed for clear error.’" Syi. Pt. 3, State v. Mz_’lbum, 204_.W. Va. 203,
511 s.E.Zd 828 (1998) (quoting Syl. Pt. 1 Stﬁzte V. Lacy, 196_ W. Va. 164, 468 S.E.2d 719 (1996)) -
* (emphasis added). | |
| Inthis case, arcasonable review of the evidenée, taken in a light mbsf favdrabgle to the verdict
i winner, Syl. Pt. 1, State v. .Starkey, 161 W. Va. 517, 244 S..E.?,d 219 (1978), suppofts the_court’s-
finding that Appellant volimtarﬂy gaVe_ei statement. It is updispﬁted'that on Febfuary 25, 2004,

Deputy Lockhart asked_ both Appellant and Greg Evans to come to the Sheriff’s Department. They
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| arrived between 9:30 and 9:45 a.h‘l. and were separated shortly after their arrival. (TR 2: 6.)

Detecti\te Mike Younger was also preSent that moming. (TR2: 7.) Appellaut' was not given Miranda
wammgs because "[s]he wasn’t under arrest.” (TR 2 8). Although itis und1sputed that Lockhart hied
to Appellant when she asked about Greg s Whereabouts tellmg her that Greg had left to go speak
to the Fire Marshal (TR 2 62), it has long been the law that "[m]1srepresentat1ons made to a
defendant or other deceptlve practlces by police ofﬁcers will not necessarily invalidate a confess1on.
unless they are shown to have affected its voluntanness or rel1ab111ty " Syl. Pt. 6, Statev. Worley, '
179 W. Va_. 403, 452 S.E.Zd 706 (1988). The pohce were _not obligated to.tell Appellant about
Greg’s whereabouts, nor were his Whet'eabouts in auy way relevant to the voluntariness or reliability
of Appellant s statements that day | |

Appellant contends that a reasonable person in her czrcumstancee - at the-pohce statlou

though not under a:rrest, for approximately seven hours - would have thought she was in custody,'
and therefore she was demed the constitutional right to be warned against self- incrimination.

(Appellant s Brief at 17.) However, the facts get in the way of the inference that Appellant Woulcl
have this Court draw. She visited the Sheriff’.s Department voluntarily. (TR 2:8.) She was |
informe_don seVetal ocoaSionls_that'she was free to leave, and in fact she did leave the station on her -
own accord after her statement had.been videotaped. She Jater teturned to the station in her own
vehicle. (TR 2: 505 ) Theonly circumstances that are even slightly aulblguous here are the fact that
- she was escorted around the statiou and the fact that Deput)t Cecil aaked if he could let her leaVe the
stat1on {Appellant’s Bnef at 17. ) The State’s evidence provided reasonable explanations for both
of these c1rcumstances As 1o the ﬁrst Deputy Lockhart testified that it was the regular seeunty |

practiee_of the Sheriff’ s Department to escort everyone through the station because of the highly
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confidential and sensitive material that is Iecated _in the building._ (TR 2: 520~521 ) As to the
secend, Deputy Lockhart explained that Deputy Cecii was not, and at no time nad been, apartofthe
Evans’ ﬁre investigation. Becauée of his noninvolvement in the case, Deputy Cecil did not knouv _
who Appellant was or why she was there. soiit was only prudent for him to contact the ofﬁeer '
deahng w1th Appellant to inquire if she was penmtted to leave the premlses (TR 2. 509 )

The second prong of A_ppe_llant’s argument is that because she was at the pohce statxon for
seven hours,-and was not arrested and takeii to tne magistrate until 4.:23 p.m., the petice vi_oiated the
prompt presentment rule. However, thia Court has consistenﬂy held that "[o]rdinarily the delay in

| taking an accuaed Whe is under arrest to a magistrate after a confession has been obtained from him

g [or her] does not vitiate the confession under eur prompt.presentment rule” State V. Milbziriz, 204

| W.Va. at 212 511 S.E.2d at 837 (01tat10ns omltted) As was the case 1anlburn here the Appellant :
amved at the Shenffs voluntanly She was advxsed that she was not under arrest and was free to

B leave — and in fact she vi/as free to leave, because she did so. The fact that the Appel_lant gave several
versions of her story is al_s_e strikingly eimilar te what liappened in Milbﬂm.

Ti_le circumstances shown in this case were that the Appellant began lying before the police
even thought to 'consider:hei' asa suspect, when she .fabricated and circulated an alibi. Stie came to
the station veluntaxily, twi‘.ce,_ on Febi"ual_”y 25, 2003. When Deputy Loekhart cenﬂfonte_d he_r with

~evidence shov\iing ﬂiat lier alibi was false, she iecanted and re_vis_ed her story. During the suppr_ession
| hearing, Deputy Ii,oekhaft explaine(t tliat the police continued interviewing Appellant until the
statement she gave corroborated the other evidence they had to that point and more elosely IIlaICth.
what they beheved to betrue. (TR! Supp hearmg, 53) Appellant was allowed to leave the Sheriff’s

station and did leave, returning in her own vel_ucle on her own accord. Shortly after Appellant’s
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arrest she was taken before a'magistrate. (TR: Supp. hearing, 74.) There was no violation of the”
prompt presentment rule, and the Appellant s argument to the contrary is based on a version of
~events not credited by the circuit court {and not credited by the jury, either).

C. - THE PROSECUTINGATTORNEY’_S CLOSING ARGUMENT
| DID NOT RESULT IN MANIFEST INJUSTICE

Thls Court held in Syl Pt. 5, State v. Sugg, 193 W. Va 388 456 S.E. 2d 469 (1995), that a
Judgment of convrc‘non will not be set aside [or reversed] because of i improper remarks made bya
prosecuting attorney to a jury Whlch do not clearly _prejudlce the accused or result m manifest
. injustice. See also Syl. Pt. L State v. Adlins, 209 W. Va. 212, 544 S.E.2d 914 (2001); Syl. Pt. 5,
Stare V. Oche!tree 170 W. Va. 68 289 S.E. 2d 742 (1982)

Four factors are taken 1nto account in determmmg Whether improper
prosecutorial comment is so damaging as to require reversal: (1) the degree to which

- the prosecutor’s remarks have a tendency to mislead the jury and to prejudice the
‘accused; (2) whether the remarks were isolated or extensive; (3) absent the remarks,

the strength of competent proof introduced to establish guilt of the accused; and (4)

whether the comments were deliberately placed before the jury to drvert attention to

extraneous matters

In applying this principle of law, this Court has held that prosec.uto'rial remarks are indeed
misleading to a jury and prejudicial to the accused when the prosecutor makes statements about his
personal belief, role and conviction in the case. | State v. Hamrick, 216 W. Va. 477, 607 S.E.2d 806

(2004). In State v. Moss, 180 W Va. 363, 376 S.E.2d 569 (1988), this Court held that manifest
inj ustioe_resulted from a prosecutor’s remarks because the proseentor expressed his personal opinion,
misstated crucial evidence, and attacked the defendant by characterizing him as a criminal.

In this case, by way of oontrast,' the prosecuting attorney stated during his rebuttal closing

argument that Appellant was "[ g]uilty as charged." (TR 3: 721); however, unlike Hamrick and Moss,
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this statement was not made asa personal opinion of Mr. Lantz. Rather, areview of the transcripts

makes it .'clear'_Mr. Lantz was arguing that the evidence proved guilt - a perfectly permissible

argument. F nrthermore, the Appellant was not unduly, improperly or unfairly prejudiced; what sunk

her at trral was the ev1dence not the prosecutor s argument.

That evrdenee is, in brief: Appellant s white four-door vehlcle was seen by three drfferent

people at the scenc of the ﬁre Ms. Gatha "Shelly" Cecil wrtnessed the car go to the Evans home at

_ lO 30 pm. before the fire began, and Jeave abruptly moments later W1thout headllghts on (TR 2.

341-342); Clarence Tubaugh saw the same vehrcle approach and quickly leave the property (TR
| 2: 357-=360)_; Volunt_eer Fireman Richard Parsons noted the car even while he was busily eleanng
space for the emergency vehicles after the fire was roaring (TR 1: 293). Stephanje Lamb testi.ﬁed
to Appellant’s failed attempt .to create 'an alibi for herself long before she was even considered as
a suspect (TR 2: 371 ) The State’s expert witness demonstrated that the fire initiated on the back
poreh was 1gmted with the use of an aeeelerant and was likely to be intentional, not aeerdental all
1n stark contrast to the Appe_llant 8 Vers1on of events. Even the defense expert, conceded after
revisiting the fire scene with State’s expert that the fire hegan on the back p.orch and appears to have
 been intentlonal with the use of an‘accelerant. (TR 3: 809-810.) l_ | |

- Beyond this evidence from non-fam'ily members and outsiders, Terry Evans testified that

Appellant was Very possessive of Greg Etrans and jealous of ~ other family members, including -

Breanna’s mother at the funeral Appellant showed no emotion after this horrific tragedy (TR 3
694 695. ) Greg Evans conﬁrrned these observatlons and testified as to Appellant s comments about

his daughter and his mother. (TR 3: 728_.) Breanna’s mother, Stacy Losh, testified that Appellant

called her the night after the ﬁre and threatened to "kick her ass" if she did not have her daughter :

i5




.cremated; she told Ms. Losh she was glad that Breanna was gone and.that Ms. Losh. was h'u.rtin.g..
(TR3 781 782.) | | | | |

In addition to all of thrs evidence, the State also had Appellant’s confession. Appellant
confessed to_ber_ng at the Evans home both prior to the fire and after it began. She admitted to
drivlng her white four-door tfehicle Which was seen by others in the vicinity, to the Etrans property.' '
She adm1tted that gasolme was mvolved in the fire and that as the house burned she could hear the
screams of Ruth Evans ﬁ'om within the house. Deputy Lockhart testified that during her interview,
Appellant showed no ernotlon (TR 2: 41 7.) He further test1ﬁecl that when asked whether she called
911 after realizing there was a fire, Appellant never answered the question. (TR 2: 395—396.) In her
tap-ed confession, Appellant adrnitted fo fahricating an alibi in order to keep her.boyﬁ'iend Greg from
knowmg she was at the scene while his parents and hls daughter died. (TR 2: 495-496.) Wlth all
thrs evidence, the prosecutor had strong, competent proof to establish the guﬂt of the Appellant and
his closmg argument, even if error, was harmless beyond a reasonable doubt.

Finally, the final .connnents of the prosecnting .attorney’s closing argument were not
deliberately placed before the jury to dlvert attention to extraneous .matters'- The objective of "the
C'rz'rzer [ Stdre v. Critzer, 167 W Va. 655, 280 S.E.2d 288 (l981)] rule is to prevent the use of the
prosecutor s status as ameans to bolster witness cred1b111ty " State v. Hamrick, 21 6 W. Va 477,607
S.E.2d 806 (2004). Thrs Court has held that the focus On review 1s whether the prosecutor stated
or implied his or her personal bel1efs,_ argued facts and matters outside the record, made unjustlﬁable
cornr_nents on the' cha_racte_r or credihllity of witnesses, or substituted his or her opinion for the
| etfidenCe. Such arguments are irnproper and prejndicial because they imply to the jury that there is

. sorhething ‘they don’t know about. See State v. Barker, 168 W. Va. 1,281 S.E.2d 142 (1991); State
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v. Critzer, 167 W. Va. 655, 280 S.E.2d 288 (1981); United States v. Sawyer, 347 F.2d 372 (4th Cir.

-1965).

| App ellant’s second argument concerning the prosecutin g attomey’s closing argument is that
he impermissibly recited what he contended to be the last words of little Breanna Evans: a prayer.
In this regard, Greg Evans testified that his daughter Breanna rec1ted a prayer every night before
she went to sleep (TR 3:721) Therefore the closing argument although adm1tted1y dramahc and

powerful, was based on the evidence.

There is little, if any, pertinent case law concerning a prosecutor’s recitation, in the ‘voice’

) of a decedent, of a prayer. The Supreme Court of North Carolina, although noting its disapproval
of proseeuto_rial argurrrents that make improper ase of religious senti.ment,.referred to "the wide
latitdde allowed. [to] counsel in a:rguing hotly eontested cases. . ., " and eoncluded that it " has found
' b1bllcal arguments to fall wrthm perm1ss1ble margins more oﬂen than not " North Carolina v. Iagle
445 S E.2d 880 (N.C. 1994) (mtatwns om1tted) In Ingle the statement at issue also occurred in the
prosecutor’s closmg argument: "I’vedonealll can do. AndT’ 111ay my head down on rny p1llow and
when I.say my prayers that what '} say to the Lord and I"11 have a good conscxenee about it." Id
at 896. The North Carolina Cour disagreed with the defendant’s contentmns that this was an
.improper- appeal'to the jurors’ religious beliefs.‘ 1d. at 89__6—97.

Sitnilarly, the Court of _Appeals of Missou'ri, Eastern Distri'ct, Division Tw.o, held that

"[a] Ithough the argument of the prosecutor [containing a prayer] is not the type we wish to condone,

it does not rise to the level where it has prejudiced the defendant. In a criminal prosecution, the tri al

court has broad discretion in the control of closing argument. In addition, considerable latitude is

accorded to counsel in such argument. Counsel should not misstate or pervert the evidence; however,
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he may "draw tlotl—eyidentiary conclusionsfairly justified as infereﬁcee from th_eevidence. Missouri
. Jackson, '750 S.W.2d 576 (1988) (citations omitted). And in Bel y. Mfssisszppi' 725 So. 2d 836
(1998), durmg the guﬂt phase of a trial in whxch the prosecutor repeatedly made statements that
defendant "dldn thave a prayer“ .for lenient pumshment the Supreme Court of MlSSlSSlppl stated
| that "an 1mpass1oned argument is not in itself an improper argument. Furthermore, the prosecuto.r,
as any otlter counsel is free to recall and eOﬁtment on_testimony_effered 1n evidence artd to draw
y infefetlces.“ The Miseissippi court he}d, ,hewever, that "[a]n aﬁpeal to emotion or for sympathy for: |
.' a victim can reaclt a Iaoint at which it is I:trejudieial ..., although the prosecutor’s comments did not -
transgress the limits of fait argument in Bell. '.Id.'_ at 851. ..
+ The instant case is differentfrom these precedents in that the ptoseeuting attozalef Was.not"
praying on his own behalf; he was arguing that Breatlna’s last words had been a prayer; As noted
.infm, there was testimo'ny to the fact tlaat' Breanna said the praye'r_every night atld'.it 1s undisputed
that she, as-Wetl as her grandpatents, died that night after laying down to sleep. It is not sutprisi_ng_ .
“that this caée inspired tmpasstoned argum_ents from all counsel. But impassioned argument is not
reversible ertor W.here., as here, the argument was ba'sed..on the evidence, did not divert ttte jury’s
attention from the case at hand, Was notmade te shore up an other'w.ise weak case, and did not clearly
prejudlce the Appellant |
D. THE TRIAL COURT DID NOT ERR IN DENYING APPELLANT’S
MOTIONS FOR JUDGMENT OF ACQUITTAL MADE AT THE CLOSE
OF THE STATE’S CASE, THE CLOSE OF ALL EVIDENCE AND POST
CONVICTION

In order to obtain a conviction of felony-murder, the State is required to prove the |

"commission or attempt to commit one or more of enumerated felonies, defendant’s participation
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in such eomrmssmn or attempt and death of victim as a result of injuries recelved during course of

eomrnlssron or attempt " State v. Wade, 200 W Va. 637, 490 S.E.2d 724 (1997) Appeliant _

contends that "[t]he evidence presente_d attrial was rnamfestly inadequate to estabhsh the underlying
prerequjéite offerrse for the charge of Feion}t Murder," (Appellant Brief at 22), which in this case was
arson.. N | | |

"Auy person Who willfully and maliciously sets fire to or burns, or who causes to be bumed
or who alds ceunsels procures persuades, 1nc1tes entices or SOhCltS any person to bum, any
dwelllng, whether occupied, unoccupled or vacant, or any outbuilding, whether the property of

himself or herself or of another is guilty of arson." W. Va. Code § 61-3-1. This Court has held that

when the State proves arson with circumstantial evidence, the evidence must show that the fire was -

of incendiary origiri_ a_ndthe defendent must be conrleeted with the actual commissierr of the crime.
Srrzte v. Adkins, 191 W. Va. 480, 482, 446 S.E.2d 702, 704 (1994), citing State v. Mullins, 1_81
W. Va. 415, 383 S.E.2d 47 (1989) and State v. Yates, 169 W._Va, 453, 288_S.E.2d. 522 (1982)..

In Adkms the State presented evidence that the defendant was seen gomg toward the homes

that was Iater burned, although no one aetually saw him at either of the scenes, and the State Fire

Marshal, though he could not say for certain with respect to one of two blazes, could not rule out an

. incendiary origin. This evidence, correctly deemed by this Court to be "rather limited," was still held

su_fﬁcieﬁt to Eustain the jury’e conclusion that the fires were arsons. /d. at 48.2—83, 446 S.E.2d at
©704-05. | o |

| In the instant case, the State’s eyiden_ce was circumstantial but..very strong. Witnesses
described a vehicle_ at 'or near the scene that matched that of the APPel_lan_t. Stephanie Lemb testified

that Appella.nt lieti about her whereabouts the night of the blaze and attelhpted o set up a false alibi.
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_ (TR 2:371.) The State’s expert witness eétablished that .the fire was ignited on thé baék po_rch with -
.the 'usé of an accelerant, and the defense expeﬁ witness ultimately agreed with much of thé State’s
exp.er't’s testimony. (TR 3: 809'-.810.)1 | | |

| _ Ad&itional-ly, .there _wés ev.iden;:e' thét Appellant waé possgési_ve and jealous of Gr.eg-Ev.'a_ns,' '
her boyfriend, to the extent that she comr.n.en.téd o him that hlS 70-year—old.- mother and his little gi.rl.
needed_ to let hlm go.- :(TR 3 '728.) .. Witneés after witness describ.ed the Api)ellant as erhotion_less

" in dealiﬁg wifh what to aﬁyone_ close to Greg would have been a staggering t’ragedy._ Incredibly,

Appellént called Stécy Losh; mother of éeven—year;old Breaﬁna, on the night after the ﬁre. and tqld
her that she wanteci to have Breanna cremé.ted and that if Ms. Losh'. did not..agree she was going to
"klck [her] ass at the funeral home." Ms Losh also testified that Appellant on that same night,
calIed back and told her "she was ‘glad that Breanna was gone and she was glad that [Ms. Losh] was’

| hurting.” (TR 3: 782_) :
_ Viewiné all of this evidence in the light most favorabie fo the prosec_u_tibn, the'vgrdict winner,
the evidence was niore than sufﬁcier.n.:. to sustain the jury’s verdict 'ﬁnding App_ellant guilty beyond'

a reasonable doubt of three counts of fe_lony murder.

'In this regard, AppeHant contends that "the jury was not given any instruction concerning
the weight to be given to the conflicting expert testimony." (Appellant’s Brief: 22, emphasis added.)
This is buncombe. A review of the jury charge shows that the trial court clearly and correctly
addressed the issue of expert witness. He advised the jurors that they were "not bound by the
opinion of an expert witness . . . the credibility of all witnesses is for [the _]ury] to decide based upon
all evidence in the case.” (TR 3: 962-963.)
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- CONCLUSION

For all the reasons set forth in this brief and apparehf on the face of the record, the judgment

of the CII'CU.lt Court of Marshall County should be affirmed.

Respectfully submitted,

STATE OF WEST VIRGINIA
Appellee,

By Counsel

- DARRELL V. McGRAW, JR.
ATTORNEY GENERAL

(ﬁi/ﬁ@% %

- BARBARA H. ALLEN, State Bar L.D. No. 1220
MANAGING DEPUTY ATTORNEY GENERAL
State Capitol, Room 26-E ‘

Charleston, WV 25305

(304) 558 2021

21




CERTIFICATE OF SERVICE -

' I Barbara H. Allen, Managlng Deputy Attorney General and counsel for Appellee do hereby
certlfy that a copy of the within “Brief of Appellee State of West Vlrgmta was served on counsel
for Appellant by United States mail, ﬁrst-class postage prepatd, on this the 18th day of August, 2005.,
addressed as fellows | . |

J.L. Htckok Esq

Appellate Advocacy D1v1510n
Public Defender Services
Building 3, Room 330

1900 Kanawha Boulevard, East
Charleston, WV 25305

' 'm%////m

BARBARA H. ALLEN




