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L :INTRO]')'UCTIO__NZ.

‘In 1ts brlef the FOP argues three maj or pomts Flrst the FOP argues that the Clty was
. redmred to pay for the dlfference between the more expensrve HMO premrums and the’ lesser |
expensrve bas10 PEIA premrums Second the FOP argues that the Crty must contmue bargalnrng
- and that the CBA remarns in effect 1ndeﬁn1tely untrl an agreement 1s reached Fmally, the F OP
| argues that the Clty Should pay the FOP'S fees and costs assocrated Wlth thls htrgatron -
In reahty, the. FOP contract requlred only that the FOP members pay 10 More premrum S
_. than any other bargarmng umt The FOP concedes that the Grlevance Panel in the IAFF ..
' .htigatron chd not resolve the issue of Whether the Clty was requlred to pay for the d1fference
' _ 'between HMO premrums and basw PEIA premlurns Thus the F OP has presented no evrdence
- that IAFF was paying less for HMO premlums than the FOP members and the c1rcult court erred
.' in concludmg that the Clty was. requ1red to pay for: the addrtronal HMO premrurns espec1ally
: smce_- the court held it had no obhgatron to provrd_e HM_O c_overage;
o The'FOP .d'oe.s .not.deny;.that it ciaims this CBA will-remain in e'ffect unt-il-a successor
- agreement is reached and that their mere refusal to agreelto a successor agreement can keep thrs
' .agreement in effect forever Nor does the FOP d1spute that this CBA prov1des fora reqursrte

amount of wages and beneﬁ_ts overa numb_er of years. Such an agreeme_nt violates West =

Virginia Code § 11-8-26 andis void. This Court should reverse the lower court's summary
' judgment decision and should reverse the order requiring the C'i.ty to_'pay for the FOP's fees and o

_COSts. -



_ II STATEMENT OF FACTS

The F OP concedes that the HMO issue Was not resolved in the IAFF 11t1gat10n C1v1l

Actlon No 99—C 388 (Appellee 8 Br at 5) Thus, contrary to the FOP s allegatrons in the _' '
| _ Statement of Facts, the C1ty d1d not 111egally wrthhold the dlfference between the HMO .

_. prennurns and the bas1c prennums from the ﬁreﬁ ghters pay Thus the Ctty d1d not vrolate the

_ CBA w1th the FOP because the FOP members were not paylng more than the ﬁreﬁ ghters o
In addltlon the FOP has attached an Order entered by Judge Bloom in the IAFF 11t1gat10n -
“ on Apnl 5, 2005 The mclusmn of thls Order is 1nappropr1ate ThlS Order was rendered in -
'- another case aﬂer Judge Berger 1ssued her Order in thls case It was not part of the record below, o _'
_and she could not have cons1dered its contents in reachlng her dec1s1on since it was 1ssued S

- aﬂerwards Moreover the IAFF lrtlgatron 1nvoIved the overturnmg of the Grlevance Panel'

o decrs1on Both the lower court and the FOP (m 1ts brret) concede that the HMO 1ssue was not -

de01ded by the Gnevance Panel Therefore Judge Bloorn had no Jurlsdrctron to enter an order o
enforcmg an issue that d1d not arlse in the context of the grlevance panei decrsmn Thus, th1s
.' order i not vahd

In sum, the facts show that the IAFF was payrng for the deference between HMO

- premiums and basic PEIA premlums The FOP contract rcqurred only than they pay no more

than anyone else. The F OP: members were not paymg anymore than the IAFF members

Therefore this: Court should reverse the crrcmt court

! In addition, counsel for the IAFF served someone other than counsel of record in the TAFF case with the motion
sceking the April 4, 2005 decision and, moreover; did not send notice a hearing. The circuit court never held a
hearing on the matter, thereby fa111ng to mgger any deadline for the City to respond Therefore, this order was -
issued impr ovrdently : _ ,
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| A | - The City of Dunbar dld not neglect the case and was not dllatory in fihng the motmn S

for leave to file an amended answer because there was a stay in- the case.
' The c1rcu1t court erred when it farled te allow the Clty to amend 1ts Answer In its bnef

' .the FOP contends that the circuit court's decls1on denymg the motlon fo amend the answer was :

correct under Consolzdanon Coal V. Boston Old Colony Ins Co 203 W Va 385 508 S. E 2d 102

‘(1998), Whlch prov1des in- pertment part as follows

The 11bera11ty allowed in amendment of pleadrngs does not. entttle a
. party to be dilatory in assertlng clalms or to neglect the case for a -
long perlod of tnne ' : - -

20w Va at393, SOSSE.’ZdatllO

Yet even under an apphcat1on of th1s holdlng to the facts of the present case, the c1rcu1t

_ court: abused its dlSCI‘Bthn The C1ty of Dunbar did not neglect the case, as there was'a stay in:

' the casc. The Ctty was not dﬂatory in ﬁhng the mot1on to amend the answer, as there was a stay -

~in the case. The Cxty could not. ﬁle any motions requestmg leave in the case unt11 the stay was

hfted The FOP s argument that the Clty should be requn‘ed to 11t1gate a case when the FOP

-Wanted the 11t1gat10n stopped to wait for the decision in the IAFF l1t1gat1on As soon as the stay '




o was 11tted the Clty filed its mot1on for leave Smee the Crty was not dllatory or negh gent thls

: Court should reverse the cncmt court S demsron

) _B-;' The c1rcu1t court erred in rulmg that the Clty was requlred to pay for the -'
dlfference in premiums because the FOP presented no ev1dence that they
were paymg less than any other bargammg umt o

The circuit court erred in orderlng the Clty to pay for the dlfference between the more

o 7 expensrve HMO coverage and the lesser expenswe basrc coverage The CBA requlres only that
- the FOP members pay no more premlum than any other bargammg umt Smce the: IAF F

‘mernbers must pay for the deference m prermums the FOP members are not paymg any more

o prermums than the IAFF rnembers Thus the Clty has not v1olated the terms of the FOP's CBA

. there The FOP tned to estabhsh that the Grlevance Panel decrsron regardmg the IAFF CBA . SRR
' reqmred the payment However even the 01rcu1t court in thls case concluded that the Grlevance
- Panel demsmn does not in and of 1tse1f require the Clty to pay the drfference between HMO and

bas1eprem1ums LT L s SRR S _ S

IAFF CBA the FOP contends that "1t is uncontraverted that the mcreased HMO health insurance
_premlums wrongfully w1thhe1d by the Clty of Dunbar were effectwe the same date (J uly: 1 1998)

of the mcreased non—HMO health insurance premrums wrongfully withheld by the Clty of

In order to prevaﬂ on thls 1ssue the FOP had to estabhsh that the IAFF members are _' -

: paymg less than the FOP members for health msurance coverage The ev1dence 18 srmply not

Now, in an effort to create ev1dence showmg the Clty was reqmred to pay under the

Du;nbar" (Appellee s Br. at 9) However even the Grtevance Panel‘s demsron expressly conﬂlcts E o

' --w1th the FOP's proposmon The Grlevance Panel de0151on prowdes in pertment part, as follows

~ The Clty of Dunbar did in fact act 111egally when they began to
take $25 a month out of the check for hospitalization. First in
January then in July for HMO. participates. [sic]




- ( 1/ 12/99 De01sron of Grievance Panel (emphas1s added R at 69 Ex G). “The. decrs1on expressly :

| references the $25 deduct1ons and contrary to the FOP‘s argument expressly references two. -

e drfferent dates Srnce the de01s1on expressly refers to the $25 amount and two drfferent dates, )

= -the FOP cannot argue that premrums outsrde of the $25 deductron were. encompassed by the -
Gnevance Panel decrsron | g o L
Agarn to try to create some legal reason why the Clty had to pay the dlfference between |
" HMO and bas1c premtums for IAFF members the FOP. attempts to rely on an Order entered by -
o T udge Bloom mn the IAFF case on Aprll 5 2005 whlch the FOP has attaehed as an Addendum _:. .
i _'.Frrst ‘this. Order and the FOP 8 argument is 1mproperly before thrs Court Srnce J udge Bloom d1d
not enter the Apnl 5 2005 Order untrl after. I udge Berger entered the dec1sron 1t was not a part
of the record before the 01rcu1t court in thzs case, and I udge Berger could not have rehed upon rt.
1n reachmg her decrsron Moreover the FOP concedes in 1ts br1ef that "J udge Bloom was not
- mrtrally asked to rule on the HMO partlclpants 1ssue" (Appellee s Br at 9) Therefore the FOP E
- concedes that it requested J udge Bloom to enter and to enforce a decrs1on regardmg a matter that- .
was never a part of the case consrdered by Judge Bloom, and Judge Bloom had no jUTlSdIClZIOIl o

_ -enter the Apnl 5; 2005 Order Thus the order is unenforceable o

Inaddrtlon, 1nthe IAFF'.htrgatron Judge.Bloom was asked onl-y to 'enforceor to overturn

the Gnevance Panel's dec1s1on Srnce the HMO 1ssue was not addressed by the Gnevance Panel |
.-dec131on J udge Bloom had no Jul’lSdICtIOI’l to render a deels1on on a matter that Was not
addressed by the Grlevance Panel‘s dec1s1on Even J udge Berger eoncluded that the Grlevance
| Panel dec1sron did not. encompass the HMO issue.. Thus, the Aprrl 5 2005 Order is |
- unenforceable and it is 1mproperly before thls Court because it was not a. part of the record

below



In short the crrcult court had no legal ba31s for fmdmg that the Crty was requlred to pay

_ for the- dlfference n. premlums The FOP had to prove that they were paymg more than the IAFF .
- members The only evidence that the FOP presented to the c1rcu1t court Was the Grlevance Panel_ i

= dec1s1on‘ Yet the c1rcu1t court concluded that the gnevance panel decrston did not requrre the

B IAFF members to pay less for HMO coverage than the FOP members Moreover the c1rcu1t

court expressly concluded that the Clty had no ob11 gatron to offer the HMO insurance. There '

o bemg no evrdence that the FOP members were paymg any more than another bargalnmg unlt the;_ :

cncuIt court erroneously concluded that the C1ty was requlred to pay for the dlfference in

| -premlums Therefore th1s Court should reverse the c1rcu1t court‘s dec1s1on

C ' The FOP does not deny that itis seekmg to enforce the CBA for an mdeﬁnlte

period of time and has failed to. prov1de any cases allowmg cltles to enter into:
perpetual agreements : : : S

In its; response the FOP does not deny 1ts pOSIthl’l throughout thls 11t1 gat1on If the |
' partzes are unable to reach an agreement tke For cantends that the CBA lasts forever um‘ll

tke pames reach a new. contract Thus the FOP by refusmg to enter into a successor -

agreement is able to keep thrs CBA in effect perpetually The FOP however is. able to 01te no '

' precedent upholdmg the enforceabrltty of a perpetual agreernent
To the contrary, the Crty has been able to mte precedent holdmg that mult1 year salary
contracts are not legal In its 1n1t1a1 bnef the C1ty crted mu1t1ple cases in Wthh th1s Court has :
| held that a local ﬁscal body is unable to obhgate its future funds through a mu1t1 year salary .

contract under West Vlrglma Code § 11-8~ 26 See Meador V. County Court of. McDovwell

Counly, 141 W. Va. 96, 118- 26 87 S: E 2d 725 738 43 (1955) State v, County Court ofLewzs

2 The FOP seems to suggest that it is merely seekmg a 60 day perrod durmg which the partles parhc1pate in

. bargaining toward a new agreement. At this point, in accordance with the circuit court's order, the City of Duiibar

-and the FOP have part1c1pated in bargammg toward a successor agreement with the mediator, who determined
that the parties are at an impasse in the mediation. Since the FOP still contends the CBA is in effect the FOP i is
_usmg the circuit court's ruling to estabhsh a perpetual agreement .




: C'ounly, llO W Va, 533 158 S E 790 (1931) The FOP has not drstmgulshed the CBA in any
. '.way from the salary contracts at issue in the Meador and Coum,‘y Court of Lewzs Couniy cases. L
: _'The FOP has responded merely that the mulfi- year mun1c1pal contracts are vahd under -
- 3 -Huntmgton Water Corp W Czty of Hummgton 115 W Va. 531 177 S.E. 290 (1934) Yet the - -
L '.FOP is unable to come up wrth any: response contradlctmg the Ctty s re01tat10n of the clear trend
in precedent estabhshmg that salary contracts are drfferent from water contracts under West .
' Vrrgrnra Code § 11-8- 26 The FOP d1d not, and cannot respond to. the Crty § argument because ;
o the tlmmg of the Cases makes 1t perfectly clear that the West Vlrgmra Supreme Court of Appeals '
o | was aware that 1t was treatrng these srtuatrons drfferently In short the F OP has 01ted no case in
B "wh1ch a multr year salary agreement has been upheld Smce a collectrve bargalmng agreemcnt rs -
e ‘.a contract for wages and beneﬁts 1t was clear that the Crty and the FOP could not enter mto thls B o |
'multr-year arrangement Moreover the FOP and the Crty could not enter 1nto an, arrangement R = | .
: prov1d1ng for the wages and beneﬁts that the FOP could unllateratly extend forever by refusmg |
to agree to a successor contract e
o In fact the F OP’s brlef rests pnmarrly on the argument that the Crty of Dunbar should not

'be allowed make th1s argument because it operated under the contract for many years The FOP :' '

| _ essentrally states that an 1llega1 contract automat1cally becomes 1egal because the part1es entered
mto it. This argument however ﬂres in the face of West Vrrgrma Code § 11 8 26. and legal
.precedent 1nterpretmg it. Notwrthstandmg the fact that the salary agreements in both the . County
_ Courr of Lewis County and Meador cases had been in effect for several years, the West V1rgm1a
'Supreme Court of Appeals refused to enforce the salary agreements The bottom line is that the
FOP and the C1ty entered mto an agreement that v1olates West Vlrgrma Code § 11 8-26, arid any

' such agreement is vord



- D.. The FOP concedes that it dld not raise the clalms under Whlch it sought
- attorney ] fees and costs [ : o

.j. | In 1ts response the FOP contends that 1t should be awarded fees .a:nd costs under the West
\l'lrg1n1a Wage Payment and Collecnon Act and under cases seekmg a writ of mandamus |
However even the F OP expressly acknowledges in its bnef that the Complamt never stated a |
.clann under the Wage Payment and Collectton Act and never stated a cla1m for writ of : B
- ' mandamus (Appellee $ Br at 12 13) The Cornplamt expressly states that 1t seeks a declaratory |

| }udgment Count I alleges spe01ﬁcally that the F OP seeks "enforcement of contractual

"requlrernent to bargam in good farth" and does not seek wages and frlnge beneﬁts Count II -

: | alleges specrﬁcally that the FOP wants thrs Court to "en_]om the Clty from chang1ng the wages

| hours, or worklng condrtlons of the Dunbar Clty pollce ofﬁcers whrle negotlatlons are ongomg
The spec1ﬁc prov1s1ons under Count 11 seek remstaternent of all Workmg COlldlthIlS "until a new”
agreement is negonated" and a prolnbrtlon from "altenng the CBA untll a new agreement is. B
- negotlated " Clearly, these prov1s1ons do not seek wages and fnnge beneﬁts due and owmg -
They seek prospectlve rellef In sum, the Complalnt does not state a clann for wnt of mandamns
ora clarm under the Wage Payment and Collectlon Act o

The FOP contends that this case can be treated as a Wage Payrnent and Coliectlon Act
case under Rule 15(b) of the West V1rg1n1a Rule of C1v11 Procedure However Rule 15(b) only
| pennlts issues not ra1sed in the pleadmgs to be trred by express or implied consent In this case, :
the City Ob_] ected to this characterrzatlon of this. case as one ansmg under the Wage Payment and
Collectron Act (Mern in Opp. to PI's Mot for Summ. J. at 7-9., R at 70y
The FOP doesnot. deny the that c1rou1t court falled to cite: the statutory basrs for its award

of attorney s- fees and costs The FOP- brought 1ts claim under West V1rg1n1a Code § 55-13- 10 of

the Un1form Declaratory Judgment Act. While this statute permtts an awardof costs,'rt does not

0. |



reference an award of attorney s fees Hence this Court should reverse the award of attorney s

S . fees and costs

MoreOVer West Vlrglma Code § 55 13 lO prov1des that a court “may make such award

' of costs as may seem ]ust and equttable " ThlS prov181ons does not requlre such an award
. Rather such an award is. dlscretionary, and in thrs case, 1f the 01rcu1t court was awardmg fees and

: costs under the Declaratory J udgment Act the c1rcu1t court abused its dlscretron . |
i _ | The ClI'CIlll: court awarded attorney s fees and costs because it ruled that the "1ssues were
clear from the language of the contract" (9/3/2004 Order at 3, R. at 101) However the court
also ruled that the Clty had no contractual obhgatron to prov1de the HMO beneﬁts S1nce the : o
- _l -'contract language d1d not requne the C1ty to provrde the beneﬁts 1t was not clear the C1ty had to

| pay for those beneﬁts | Thus attorneys fees and costs are 1nequ1table in thrs case. -
: Moreover, the FOP contends that it is entltled 1o attorney s fees and costs Just because the : )
g .IAFF recerved such an award The FOP contends that the F OP should rece1ve relmbursement for.
"havmg to take substanually sumlar actlon agamst the Crty of Dunbar for refusmg to honor 1ts R |
contractual obhgatrons " The FOP overlooks that the circuit court ruled the gr1evance panel
: deo1s1on d1d not address whether the C1ty had to pay the drfference between the HMO and basrc o |
prem1ums Thus the FOP d1d not have to take actions for conduct s1rn11ar to that l1t1gated in. the
| ._IAF F case | .

Fmally, the c1rcu1t court's dec1sron leaves the Crty ina predlc.ament | So long as the FOP - § l

does not agree to anew contract, the Clty must pay for the costs of the terms of employment set. I
forth in the current CBA an_d must’ pay for the costs of the medlator while continuing to bargain | _ R :
towa.rd anew agreement ‘This rulmg does not leave the F OP wrth much 1ncent1ve to reach an :

agreement and this Court should reverse the rulrng

1



V RELIEF SOUGH’I‘ AND CONCLUSION .
The c1rcu1t court’ erroneously denred the Crty ] Inotlon for leave to ﬁle an amended

- ' answer There was no ev1dence that the- Clty was dﬂatory or neghgent in ﬁhng 1ts motlon for '_

leave to amend the answer as the case had been stayed While the c1rcu1t court 1nd1cated that the i

FOP was on notlce of the Cltys posmon the c1rcu1t court falled to. address any. ot' the C1ty s

R arguments 1n its summary Judgment order Thus, the c1rcu1t court comrmtted rever31ble error

- : However both partles bnefed the 1ssue of whether the CBA VloIated West Vlrgnna Code i L

: § 11 8-26 and the c1rcu1t cou;rt in grantlng the F OP's motlon for summary Judgrnent enforced

B the CBA effectlvely concludlng that it is legal Thls Court has held that a multl year contract o »

.-ﬁxmg the wages of local govcrnment employees from revenues that the Clty could not obli gate o

' constltutes an 111ega1 contract T he FOP has 01ted no case law to the contrary By grantmg the

_FOP s, rnotlon for summary }udgment and not enforclng the termmatron clause the lower court ;

j-. "has enforced an 111ega1 perpetual agreement Thrs Court should reverse the decrs1on of the: tnal |
'_ _Cour_t._ . : _ st
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- THE CITY OF DUNBAR

'7 | Bycounsel:_- :

Forrest H. Roles (WV State Bar #3162)
-Allison S. Williams (WV State Bar #8187)
DINSMORE & SHOHL LLP :
900 Lee Street :
‘Huntington Square Suite 600
“Charleston, WV 25301

Telephone: (304) 357-0900

12




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

o L N00532655

DUNBAR FRATERNAL ORDER OF POLICE LODGE #119
"~ 'RANDY L. GILLESPIE, LODGE PRESIDENT
Plamtlffs below, Appellees o

THE CITY OF DUNBAR,

' a mumcnpal corporatlon, Defendant Below, Appellant n

CERTIFICATE OF SERVICE

I certlfy that a true and exact copy of the foregomg APPELLAN T'S REPLY BRIEF
was served this 7th day of Oetober 2005, by ﬁrst class U S mall postage prepa1d on the
fo]lomng . |

' John'F. Dascoh |
THE SEGAL LAW FIRM
810 Kanawha Blvd., East’ -~
Charleston, WV 25301

-

" Allison S, Williams\(WV State Bar #8187)
~ DINSMORE & SHOHLLLP
900 Lee Street o
~ Huntington Square, Suite 600
~ Charleston, WV 25301
- Telephone: (304) 357-0900.

o 43005v1 -
301832

13




