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L KIND OF PROCEEDING AND NATURE OF RULING IN THE LOWER
TRIBUNAL

A STATEMENT OF THE CASE |

' ‘Thrs matter is before the Court ona petrtlon for appeal by the Appellant Apex

- -Restaurants, Inc. from a June 23“i 2004 “Order” entered by the Clrcurt Court of Kanawha
County, West Virginia, denying Appellant s June 5™, 2001, “Mot1on to Set Aside Judgment”
which sought to -set'asidean Anril 160, SOOO, “T udgment Order” granting riefanlt judgment

against A’ppellant;

B. STATEMEN T OF THE FACTS OF THE CASE

On April 22™, 1996 George Steven Shawkey (herelnafter “Shawkey’ ) formed and
1ncorporated Apex Restaurants Corporatlon under the Iaws of the State of Cahforma (hereinafter
“Apex Cahfomla”) All papers ofi 1ncorporat1on were properly ﬁled w1th the Cahforma Secretary
- of States _Ofﬁ_ce. (See Exhlblt A - Cahforma Articles of Incorporation.) |

At thattime, Shawkey was the President and Owner of 100% of all stock in Apex California.
(See E_xhibit B - Deposition of George Steven Shawkey, at .pp. 18)

Tn 1996 Shawkey formed a business.relationship'\}vith_ EmTe Sarihan (hereinafter “Sarihan”),

- aCalifornia bar owner and restauranteur, who expressed fo Sharvkey a desire to expand hie bar and .
restaurant business. (See Exhibit B, at pp. 22.) |

Atsome point prior to February 6, 1997, Shawkey sold 100% of his title, right and interest

in Apex California to Sarihan and properly transferred 100% of his stock to Sarlhan (See Exhrbrt

B, at pp. 18; and Exhibit C - Documents- Of Transfer. )



_ Shawkey was employed by Sarrhan to contmue to function as Drrector of Operatrons and
Real Estate for Ape;x Cahforma (See Exh1b1t B, at pp. 21 )

In his capacrty as an agent of Apex Cahforma Shawkey entered into neéohahons Wlth Phrl- |
Shaffer arepresentatlve ofRealmark Developments Inc. (heremafter“Realmark ), to leaseproperty
_in Charleston West Vlrgmla - That property was to be the locatron of an Apex California
restaurant/bar Shawkey adwsed Shaffer that Sarlhan Was the Pres1dent and Owner of Apex
Cahforma and that Shawkey was only acting as an agent on behalf of that corporatron The
negotlatrons .culmmated in Shawkey executmg a lease on behalf of Apex California and in his -
' capaclty as Director of Operatrons and Real Estate. (See Exhibit B, at pps 23 to 25; and Exhlbrt D-
Lease at pgs 1 and 26 }

Shawkey promptly mformed Sarrhan of the lease entered mto W1th Realmark, but Sarihan |
informed Shawkey that Apex Cahforma was expenenemg some ﬁnanmal problems and could not
commit to the lease agreement. At this trme Shawkey and Sarrhan had a “falling out” and have not
had any ﬁlrther contact, Shawkey terrnrnated hrs emplemnent wrth Apex Cahforma (See Exhibit
B, at pp. 22 to 23, and 25 to 26)

Shawkey informed Shaffer of Apex California’s intent .not to fulfill the lease agreement.
‘However,. Shawkey then advised Shaffer that he believed he could, on_hisrown, as a btrs.in_ess'

| entrepreneur separate and apart frorn | Apex California, successfully open a reetaurant in that same
property for whrch he had negotiated the lease on behalf of Apex California. (See Exhibit B, at pp.

251027)) Shawkey made it clear that he 1ntended to fulfilf all the terms of the written lease with the
exception of the ten (10) year primary term commitment. Shawkey was and still is a man with

practically no net worth and could not possibly make such a commitment.




- Based upon the oral agreement Wlth Shaffer Mr Shawkey formed and 1ncorporated Apex
Restaurants Inc. (heremafter “Appellant” or “Apex West Vrrgrrna”) under the laws of the State of
West Vrrgmra on February 7th 1997 All papers of incorporation were properly filed with the West _
Vrrglma Secretary of States Office. (See Exhlbrt E -West Virginia Certificate of Incorporatron)
Apex West Vrrgrnra was forrned n order to operate the restaurant Shawkey proposed to open under
B the oral agreement wrth Shaffer. (See Exhibit B, at pp. 27) Apex West V1rg1n1a is wholly separate |
| from Apex Cahfonna the corporatron that entered 1nto the written lease

' Shawkey never srgned another lease agreement with Reahnark as either an individual or an
| agent of Apex West Vrrgmra Instead, Shawkey informed Shaffer that he would prefer to pay rent |
to Realmark and operate the busmess ona month to month basis. Wrth thrs understandm g Shawkey
opened and operated Shooters Restaurant (heremaﬁer “Shooters”). (See Exhibit B, at pp. 27)
Due toa leak, the roof in the kitchen of Shooters collapsed and caused the restaurant to be
closed for approxnnately two to three months. This was devastating to the new busmess and it
never recovered Whereupon Shawkey was forced to perrnanently shut its ‘doors and 1ncurred
substantral personal losses. (See Exhibit B, at pp. 28 to 30) |
On J une 21%, 2001, Realco Limited L1ab111ty Company (hereinafter “Realco” or “Appellee”™), |
the successorto Realmark filed a Complaint agarnst Apex West Virginiain part for dehnquent lease
payrnents relating to that’ wrrtten ten year Iease entered into on or about February 6%, 1997 between
Realmark and Apex Cahfonna, the corporation owned by Sarihan. The Complaint falsely claimed
_that the written lease was between 'Reahnark and.Apex West Virginia.
Apex West Vrrgnna never answered the compIalnt and Realco through its attorney of |

record filed a Motlon for Entry of Default Realco s motron was based upon the attached affidavits



| of attomey TlrnothyJ LaF. on, attomey for the Appellee and]. S, Stevens HI the managlng general
' partner of Shonk Land Company, a West V1rg1n1a limited partnershlp, which is manager for Reaico
and the written lease 51gned by Apex Cahforma Wh1ch was not even made a party to the 11t1gat1011 _
| The Motion for Entry of Default is based upon a Wntten lease that was never executed or
' otherw13e agreed to by the Appellant. These facts are appa;rent upon the face of the complamt and
' default should never have been entered However relying upon the Appellee s motron and the
- factual maccnraczes upon whmh it was based, default }udgrnent was entered in favor of the Appellee
- on Apnl 6", 2000 (See Exhibit F - Judgment Order.) |
" On June Sth 2001 counsel for Apex West Vlrglma ﬁled a Motlon to Set A51de Judgment
' askmg that the Clrcurt Court of Kanawha County set aside the default Judgment agamst Apex West
Vlrgmla (See EXhlblt G - Motion to Set Aside Judgment ) On TJune 23", 2004, the Circuit Court
of Kanawha County, West Virginia, entered an “Order” denying the motion fo set aside the default

Jl_ldgment-. (See Exhibit H - Order of June 23, 2004)

18 ASSIGNMENTS OF ERROR RELIED UPON ON APPEAL AND THE MANNER
IN WHICH TI-IEY WERE DECIDED IN THE LOWER TRIBUNAL

The decision of the Clrcmt Court of Kanawha County, West Virginia to deny the Appellant’s
Motion to Set Aside Judgment was a clear abuse of discretion and failed to consider certain factors

required by law, as is set out more fully below.



HI. POINTS AND AUTHORITIES RELIED UPON DISCUSSION OF THE LAW
~ AND THE RELIEF PRAYED FOR '

A P(_)INTS--AND AUTHORITIES

1. Onmotion a'nd.up.on such terms as are just, the court may reliere aparty or a party's
legal representanve from a final Judgment order or proeeedmg for the followmg reasons: ( 1)y
Mrstake madvertence, surpnse excusable neglect or unavmdable cause; (2) newly d1scovered'
- evidence wh1eh by due d111gence could not have been discovered in time to move for a new trial |
under l{ule ' 59(b)' 3) fraud (whether heretofore denommated intrinsic or extrmsm)
,m1srepresentat10n or other mlsconduct of an adverse pa:rty, 4 the _]udgment is void; (5) the
Judgment has been satlsﬁed released, or discharged, or a prior judgment upon which it is based has
been reversed or otherwise Vacated or it is no longer equitable that the judgment should have
| prospective apphcauon or (6) any other reason Jusnfymg relief from the operatlon ofthe Judgment
See Rule 60(b), W. Va R C.P. " | | |

2, An order deﬁying amotion under l{ule 60'(b), W.Va. R.C.f., is final and appealablel
See Syl. Pt. 2, Toler v. Shelton, -157 W Va. 778, 204 S.E.2d 85 (1974) | |

.. 3. In rev1ew1ng an order denying a motion under Rule 60(b), W Va. R.C.P,, the

ﬁmcnon of the appellate court is limited to deciding whether the tnal court abused its d1seretron in
| ~ ruling that sufficient ground_s for dlsturbmg the finality of the judgment were not shown in a timely
manner. See Syl. Pt. 4, Toler v. Shelion, 157 W.Va. 778, 204 S.E.2d 85 (1974), |

4, “In.determining whether a defaultjudgnlent should be entered n the face of a Rule
6(b) motion or vacated upon a Rule 60(b) monon the trial court should consrder (1) The degree of

prejudxce suffered by the Appellee from the delay in answering; (2) the presence of material issues



of fa.ct and meﬁtonous defenses; (3) ths sIgmﬁcance of the 1ntesests at stake, and (4) the degree. of
1ntrans1gence onthe part of the defaultmg party 7 See Syl Pt 3, Parsons W Consolzdated Gas Supply '
Corporation; 163 W, Va. 464, 256 S.E.2d 758 (1979) \ |
| S5 “Rule 55 o_f the. West Vi;‘ginia Rules of Civil Procedure a]lows for the sntry of a :
'defaglt Jjudgment against.a party v&ho has “failed to plead or otherwise defend as provided by these
rules." Default is not, however. a fax/orsd means of disposition of a suit.” .Seé Hively v. Msrtin, _
I_ 185 WVa 225 at 227, 406 S. E2d 451 at 453 (1991). - | |
6. R ‘The rendering of Judgment by default under the West V1rg1n1a RuIes of CIVII
Procsdure is “the harshest of sanctlons and “should be used sparingly and only in extreme
31tuat10ns" because the policy sf 1aw favors dlspos1t1on on the merits.” See Foster v Good Skepherd
Inteifazth Volunteer Caregivers, Inc., 502 S. E 2d 178 at 18] 202 W.Va. 81 at 84 (1998). |
_ 7. “Although courts should not set aside def_ault judgments or dlsmlssals w1thout good
 cause, 1t is the policy of the law to favor the trial of all cases on their merits.” See Syl. Pt. 2, |

McDaniel v. Romano, 155 W.Va. 875, 190 S.E.2d 8 (1972).

B. . ARGUMENT
The decision by the Circuit Court of Kanawha County, West Virginia, was a cleas-abuse .of |
- discretion, as it is obvious the dOcuments attached to the Appellee’_s “Motion for Entry of Default”
contaised inaccuracies and mi srepresented the facts relied upon by the Circuit Court when it entered |
its “Judgment Order” on April 16™, 2000. The Appellee had entered into a lease agreemenf with
Apex Califomnia, and ﬁled suit against Apex West Virginia, '(;S'ee Exhii”)it D; and Complaint.) When

entering default judgment in favor of the Ap'p.ellee and again when considering the Appellant’s



“Motlon to Set Asuie ¥ udgment ’ the Circuit Court fa1led to address the presence of “matenal issues
of fact” and “the 31gn1ﬁcance of 1nterests at stake” as required by Syllabus Pomt 3 of Parsons v.
Consolzdared Gas Supply Corpomtton 163 W. Va 464, 256 S. E 2d 758 (1979)

The decision in Parsons makes it clear that there are four factors whlch the Clrcult Court

must con31der in detenmmng whether to vacate a default Judgrnent upon a Rule 60(b) motlon one -

of which is “, . . the presence of mater1a1. 1ssues of fact and meritorious defenses .. Id. at Syl Pt.

3. The Order entered on'.Tune 10", 2-004 did not address this factor or “ . the signiﬁcance of the
interests at stake . . .,” as is made ev1dent by the language of the order Id at Syl Pt 3.

It was Apex Cahforma and not Apex West Vlrgmla whrch entered into the lease with

Realmark. (See E_xhibit D.) The Complaint ﬁled by the Appellee and the affidavits attac'hed to their

“Motion for Entry of Default” misidentified the corporation which entered into the lease as being

Apex West Virginia. In fact, when Shawkey siglied the lease agreement on Febrnary 6", 1997,

Apex West V1rg1n1a was not in ex1stence It was not 1ncorporated until February 7", 1997 (See

 Exhibit E ) Therefore it is ev1dent that the Circuit Court entered default Judgment on behalf of the

Appellee based upon a purported contract whlch never existed. These materlal 1ssues of fact should
have been addressed or resolved by the Circuit Court of Kanawha County when it entered an order
denylng the “Mot1on to Set Aside J udgment ”

- Furthermore, the Circuit Court falled to address the SIgmﬁcance ofthe 1nterests at stake. The
Appellee s Complaint asks for approx1mately ten (10} years of damages in rental payments, which
includes: | :

[D]amages in the amount of Forty-Six Thousand Three Hundred Elghty~0ne

Dollars and Forty-Eight Cents ($46,381.48) for delinquent lease payments resulting
from Defendants default on the lease executed February 12, 1997 and a judgment

10



for all future lease payments due untll the _premises are re-leased and the cost of
attorney’s fees in accordance with Paragraph 20 of said Lease plus interest thereon.

(See Cornplalnt at pg. 2. ) By grantmg default _]udgment to the Appellee and refusmg to vacate that

Judgrnent upon the Appellant’s Motron pursuant to Rule 60(b) of the West V1rg1n1a Rules of C1v1l

Procedure, the Circuit Court was 1mposmg a severe and misplaced penalty agalnst Apex West

| V1rg1n1a due to mlsrepresentatrons 1n the Appellee s Complamt and afﬁdawts

Th1s Honorable Court’s disfavor of default _]udgments is amatter of record Hivelyv. Martm
185 WVa 225 at 227, 406 S E.2d 451 at 453 (1991). Slmrlarly, this Honorable Court has
mstructed that, due to the harsh nature of a default Judgment such a sanction should be used :
sparmgly. Foster v Good Shepherd Inte;jfaith Vohmteer Caregivers Inc., 502 S.E.2d 178 at 181
202 W.Va. 81 at 84 (l 998). Here it is obv10us that the 1rnp051t10n of a defanlt }udgment agamst
Apex West Virginia is a mlscarnage of justice and the order i imposing that sanction should be
vacated Itis patently unfalr and absurd toaska corporatlon which never entered 1nto a wrltten lease

agreement with the Appellee to pay the Appellee damages for a breach of that written agreement.

C. PRAYER
Based on the foregomg, the Appellant respeotfully requests that this Honorable Court reverse
the Order of the Circuit Court of Kanawha County, West V1rg1n1a dated June 10th 2004 and remand

the case back to the Circuit Court of Kanawha County w1th instructions that the default judgment

. be vacated.

11



Respectfully submitted,

APEX RESTAURANTS INC,,
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By Counsel

Shaffer; Il (WV Bar # 3344) |
H. Jeroghe Sparks (WV Béar #9256)
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Charléston, WYV 25130

" (304)/369-0511

- Counsel for Appellant Apex Restaurants Inc.
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