Nos. 851511; 051573; 051668
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINMIA
At Charleston ’

LOLA CRIST, widow of MACK O. CRIST,

Petitioner,
Y.

WEST VIRGIN1A WORKERS® COMPENSATION
COMMISSION and RANGER CONSTRUCTION
INDUSTRIES, INC.,

Respondents,
and
KATHY SWEET and DIAR & DICKERSON,

Petitioners,
v,

WEST VIRGINIA WORKERS® COMPENSATION

DIRECTOR, WORKERS® COMPENSATION COMMISSION
STATE OF WEST VIRGINIA; MEADOW RIVER COAL
COMPANY; and LIGHTNING CONTRACT SERVICES, INC,,

Respondents.
and

GEORGETTE CARTE (WIDOW OF
ROBERT CARTE); SHERRY GRUEE
(WIDOW OF WETZEL GRUBB); and
JACKIE JENKINS (WIDOWER OF
PATRICIA JENKINS);

Petitioners,
v,

GREGORY A. BURTON, EXECUTIVE DIRECTOR
OF WEST VIRGINIA WORKERS’ COMPENSATION
COMMISSION, and WEST VIRGINIA WORKERS’
COMPENSATION COMMISSION,

Respondents.



MOTION OF COMMISSION TO DISMISS CONSOLIDATE]
PETITIONS FOR WRITS CF MANDAMUS AND TO VAT A
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Previously, these separate petitions for Writs of

Order of this Court dated Ociober 6, 2005, Thereafter, by

this Court issued rules to show cause in these consolidated petitions for of
Mandamus returniable May 10, 2006,

On this date, the real party in interest, Office of Insurance Commissioner as
Administrator of the Old Fund', restores and reinsiates the dependents’ of
gach petitioner herein and w: be
paid for the life of each such petifioner, or until remarriage, whichever first oo

- .

Accordingly, as the aforesaid dependents’ death benefits of each of

petitioners in the pending petitions are hereby reinstated and restored, o

remarriage, none of the petitioners herein can meet this Court’s well-knows

-

test for issuance ¢f 3 Wrt of Mandamus. See, Svi. Pt 2, Staie ex rel. Kucers v,

Wheeling, 133 W.Va. 538, 170 S.E.24 357 {19€9).

‘In the petitions and other filings made i this \/L'E_."t and the orders 1ssued thereor,
alternatively been referred to as: “West Virginia Werkers” Compensation Commi
Virginia Workers® Compensaticn Cemmission and Gregory A. Burton, Executive Direcior,
Compensation Commission State of West Virginia and/or Gregory A. Burton, Executive Direcior of W es
Virginia Workers” Compensaticn Commissior and West Virginia Workers’ Compensation Cor
and/or Jane Cline, Insurance Commissioner.” On Jamuary 1, 2000, pursuant to West V
§ 23-2C-1 (2003), et seq., the Workers” Compensatior Commission was abolished. We

Employers’ Mutual Insvrance Company, &/b/a BrickStrest Mutual Insurance Company, a p*lwth 1
mutual insurance company, is now the sole provider of workers™ compensation insurance m West Vi
for all claims with a date of mmjury of July 1, 2C

35 and thersafier. All earlier claims, such as the claims in
issue here, remain 2 State of West Virginia obligation in what is statutorily referred to as the “Old Fund”
The Old Fund is administered by the Insurance Comimissioner. The Office of Insurance Coromissionst in
its capacity as Administrator of the Gld Fund is the real party-in-inferest here. The term “Ceonunission”
herein refers to the predecessor Workers' Compensation Commission, successor Insurance Cominissioner
and JTane Cline, Insurance Comnussioner, and this response is that of the “Commission.”



In addition to the above, attached nhereto as Exhibit 1, and Incorpos

reference, is a true and accurate copy of the directive of the West V3

Commission of this date addressed to Srickstreet Administrative Services,

party administrator of the Office of Insurance Commissioner as administrator o the Cld

Fund, directing it to restore and reinstzie the dependents’ death benefits

aforesaid petitioners.

Wherefore, for the reasons set cut above, the respondent, lan

Commissioner, and Office of Insurance Commissicner as adrinistrat

respectfully requests the Court to dismiss the petitions for Writs of I

L)

aforesaid, and to vacate the rules to show cause previously issued. Cou

Commission attemspted to contact all counsel for all petitioners prior to I

but was not successful. However, counsel is authomzed to represent

Robert W. Gillikss, 11, counsel for petitioner, Lola Crist, does not object |

Respectiully submitied,

David L. S L{é’m%\e 3642)
©

Chagrleston, WY 25364

(304) 558-0708

.
Atierney for Conmrission



STATE OF WEST VIRGINIA

Offices of the Insurance Commissioner
JOE MANCHIN 11}

Governor

Mr. Gregory A. Burton

West Virginia Employers Mutual Insurance Company
d/b/a BrickStreet Mutual Insurance Company

4700 MacCorkle Avenue, S.2

Charleston, WV 25304

Re:  Claims for Dependents’ Death Benefits under W. Va. Code § 23-4-10

Dear Mr. Burton:

Today I have directed defense counse! for the 0ld Fund to file 2 mo
the consolidated mandamus proceedings pending befors the West Virginia 5
Court of Appeals relating o claims for dependents’ death benefits. The
dismiss 15 based upon the decision to restore and reinstate t‘ne death benef
dependent petitioner in those proceedings, with benefits to be paid for th
petitioner, or until remarriage, whichever first ocours.

By this letter I also direct BrickStreet Administrative Serviﬂ-ﬁ
administrator of the Old Fund, to restore and reinstate all dependents
have been terminated pursuant to policy 2.02 of the former Workers’
Commission, ar:d to cease the epplication of this policy to all claim
death benefits against the Old Fund.

In addition, BrickStreet Administrative Services is hereby directed
payment for all benefits that would have been paya ie to any dependent ¢
were not paid due to the application of policy 2.0Z of the former Workerg’

Commission,
Thank you for your prompt atiention to this matter,
1
erely,
ot 'gﬂ

ﬁl ne

\Isurance Commissioner
JLC/csp

Executive Office “Y¥e are ap Egual Opportunity Employer”

Post Office Bax 30540
Charleston, West Virginia 23305-0340




CERTIFIC

IE GF SERVICE

I, David L. Stuart, Attorney for the Commission, do hereby certify
accurate copy of the foregoing
Petitions for Writs of Mandamus 2nd o

all parties of record by depositing said

postage prepaid on this , ?% 4
Robert W. Gillikin, Bsquire

707 Grant Street

Pittsburgh, PA 13219

William F. Richmond, Jr., Esquire

304 S Heber Stree:
Beckley, WV 23801-5423

Stephen P. New, Esquire
Post Office Box 55516
Beckley, WV 25801

Meadow River Coal Company
448 NE Main Stres:
Lebanon, VA 24266

Lightning Coniract Services
2904 S Main Street
Chapmanville, WV 25508

John H. Skaggs, Esquire
The Calwell Practice
Post Office Box 112
Charleston, WV 25321

Maotion of

Yacate Rules to Show Caus
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e United States n

1, 2006.

- Eal )
fav of April

Tru Temper Corporaticn
c/o Allegheny Ez:iematlazaa'i
1 Citizens Plaza
Providence, RI (2903-1344

C. Damron Jr. Electrie, Inc.
Post (ffice Box 2186
Scouth Charleston, WV 2530¢

The Haskell Company
Post Gifice Bex 44100
Jackeenwille, FL 32231

GLR Constructors

c/o Atkinson Consiruction
Post Office Box 7
Belleviile, WV 26133

emmission to Dismiss Consolidated

Bavid L. Stuar, Esquzre fBar No.
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