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NATURE OF PROCEEDING IN LOWER TRIBUNAL
Virgil T. Helton, Acting State Tax Commissioner and the West Virginia Division of
Personnel (hereinafter “Respondents™), files this brief in response to the Petitioners’ Appeal. The
Petitioner has appealed an order from thé Circuit Court of Kanawha Coﬁnty. entered on March 17,
2005. In this Order the Circuit Court affirmed in part a Decjsion from the West Virginia Education'
and State Employees Grievance Board (hereinafter “Grievance Board”), wﬁile remanding other - .

issues. The Grieva.ncé Board decision involved two consolidated multi-party gricvances, one

allegmg an equal pay for equal Wéfk violations and the other alleging a wolaﬁon of D1v1310n of | .
_ Personnel policy regafdmg the pay grades betweén emplolyees and thelr Sﬁp@l‘Vlsors The porhon of : .
the Grievance Board d601SIOIl afﬁrmed by the C1rcu11 Court ruled that three of the gnevants mvolved

in this matter lacked standmg to pursue both grievances because they Wwere 110 longer employees at

the time they filed their grievances’ and‘fhat twenty of the twenty-nine equal pay for equal Work |

grievances were denied because the matter, as to those twenty grievants, was barred by the doctrine



of res judicata. The Circuit Court remanded nine of the equal pay for eqﬂal work: grievances and
all of the pay grade grievances back to the Grievance Board for a determination regarding their
timeliness. In one portion of the Petitioners’ Brief at page 2, they assert that this appeal involves

twenty-ine (29) grievants, while in contrast at page 10, they acknowledge that Judge Bloom only

issued a ﬁnal rulmg regardmg twenty of the equal pay for equal work Grievants. Therefore, the

matter before this Court involves only the twenty Grievants Whlch the Circuit Court demecl rehef to
based on the application of res Judicata and the Grievants dismissed because they are no longer
employees of the Tax Division.

FACTS

This 1s 2 grievance which alleges that Revenue Agent Is (hel*einafter sometimes RA IT) who |
worlced for the Tax Department and Credit.Analyst s (hereinafter sometimes CA TI) who worked
for the Bureau of Emﬁloment Programs should be paid the same. under the doctrine of equal pay
for equal WOl‘k. In 1999, i a case oemmonly referred to as the “Bonnett” grievance, these Revenue

Agents litigated this identical issue and lost at Level IV of the grievance procedure. Some of these

grievants pursued an appeal to the circuit court of Kanawha county; however the Circuit Court

dismissed the appeal. The Circuit Court’s decision became final when the grievants failed to pursue.

" any further appeal.
o '[11 May of 2003, tl'lese .sa;iﬁe'elhployees (aml ethers) ﬁled anew grievance referred to here as
j the Blethen gnevanee based upon the same complamts namely that they perform work that is equa.l

to CA 1ls. -The Appellants Jusuﬁcatlon for 1e-11t1gat1n g acase resolved against them 18 based npon |

- Judge Zakaib’s rulmg in a different grievance mvolvmg the RA II’s supervisors (heremafter ‘Tax.

superwsors”) and CA Is supervisors (hereinafter “Worker’s Compensation superv1sors”) Tudge



Zakaib ruled that the Tax supervisors were performing nearly identical work to that of the Worker’s
Compensation supervisors. In essence the Appellants argue, that J udge Zakaib’s order, which found
that the Tax supertli_isors were doing nearly identical work as the Worker’s Compensation
supervisors, provides a basis to ignore the final unappealed order of the Circuit Court, Which found

that the RA Hs were not en‘ntled to the Very relief requested here.

In September of 2003 twenty—four new grievances were ﬂled by “e-ss.ent"lall)-z- .the“ same
employees discussed above’. These grievances became commonly known as the “Ferguson™
grievances. The gfievams again used Judge Zakaib’s decision as the grievable event. This tume they -
alleged that they were aggrieved by the fact thaf as a result of Judge Zakaib’s decision their
supervisors were given a two pay grade increase. The grievants alleged that an arbitrary and
capricious situation had been created because there was a two pay grade difference between
themselves and the;r supervisors in 1997 when the posiﬁons were first created, and as a result of
Judge Zakaib’s decision, tﬁer@ is now a four pay grade difference. |

After cons’elidation of the Blethen and Ferguson grievances, the Grievance Board issued a
decision dated September 15,2004, "Administrative Law J ﬁdge Paul Marteney _de__clined to rule on

the merits of the grievances, instead holding that the claims of three of the Appellants W'ere _

dismissed because they were not employees of the Tax Department af the time their grievances were.

“filed. As for the remajﬁing *Ap‘pellants, Iudge Marteney ruled that their grievances were. den-ied T

based upon their untlmely filing and based tpon the doctrine of res Judzcam Due fo his mlmgs as-

descrlbed above, Judge Marteney did not need to rule on the merits of the grievance. In their appeal

! Afier September 2003, four more Ferguson grievances were filed, one in February 02004,
two in April of 2004 and one in-June of 2004, for a total of twenty-eight. This issue is not presently
before the Court but is prov1ded for context. .



“and subsequent pleadings to the Circuit Court, the Appellants asserted that the ALIs decision was
incorrect and therefore the matter should be remanded to the ALJ for a decision on the merits.
In a decision entered on March 17, 2005, Judge Louis Bloom affirmed part of ALJ

Marteney’s decision and remanded a portion of the matter back to the Grievance Board. Judge

Bloom agreed with Judge Marteney and ruled that twenty (20} of the twenty-nine (29) Blethen

grigvances were correcﬂy denied based upon res. judibam.‘ Judge Bloom further ruled that Judge

Marteney was correct in ruling that three of the grievants, Michael Martin, Arville Sargent and

Cynthia Miller did not have standing to utilize the grievance procedure because their grievances were

filed after they were no longer employees. As for the -reni&ining nine (9) Blethen grievants and I

twenty-five Ferguson grievants,? Judge Bloom remanded the matter back to the Grievance Board to
allow Judge Marteney to rule on whether the continuing practice exception to the timeliness
requirements would allow those grievances to proceed. Itis from Judge Bloom’s March Order that
the Appellants appeal.”
DISCUSSION OF LAW
I. -~ JUDGE BLOOM WAS CORRECT IN RULING THAT THE. .

TWENTY GRIEVANTS WHO PARTICIPATED IN THE BONNETT

 GRIEVANCE ARE BARRED BY RES JUDICATA FROM PURSING

THIS GRIEVAN CE.

Tudge Bloom mled that the grounds ralf;ed in the Bonnett grlevance Were barred from review

based vpon the doctrme of res judicam. lhere. is no dlspute between the partles_ that the Bomne_tr_ ‘

2Ex_cluding the three grievants who were dismissed because they lacked standing.

3 The current procedural posture of the remaining nine (9) Blethen grievants and ail of the
Ferguson grievants is that they are at the Grievance Board, awa1tmg aruling on the merits of their
grievances.



grievanees involved the RA II’s comparing themselves to the CA II’s. See Level Il Transcript Pg.

20-21. Rather, the Petitioners’ argue here, as they argued unsuccessfully below, that Judge Zakaib

ruled that these grievants were doing the same work as the CA IP’s. That statement is absolutely

incorrect. What is correct is that between 1999 and 2001 twenty of the Petitioners currently before

this Honorable Court, ﬁled a grlevanoe a.llegmg that they were performmg work similar enough to

-that of the (‘A 1Is that they should have their pay adJusted dccordlngly Admmlstratwe Law J udge'
Mary Jo Swartz, in a dectsion dated August 30, 1999, ruled against the Appeliants. ‘The Petitioners

appealed J udge Swartz’s decision to the Circuit Court of Kanawha County, where inanorderentered . -

on March 1, 2001, the Circuit Court. dismissed tlie grievance. Once the Circuit Couri’s March 1,

© 2001 Order became final, res judicata precludes the parties from bringing forth this cause of action.

The doctrine of res judicata is well settled.  In Blake v. Charleston Area Medical Center,
Inc., 201 W. Va. 469, 498 SE.2d 41 (1997), one of many West Virginia Supreme Court cases

discussing the elements; 1) there must have been a final adjudication on the merits in the prior action

by a court having jurisdiction of the proceedings; 2) the two actions must involve either the same-
parues or persons in pr1V1ty with those same partleb 3) the cause of action 1den1,1ﬁed for resotution . -
in the subsequent proceedmg either mubt be 1den‘uoa1 to the cause of action determined 1n. the przor_

action or must be such that it could have been resolved, had it been presented, in the prior action.

d. et‘49'. !

There has bee'e a ﬁnal adj edicetier-i.-en the mems with. regard to the twenty grievra}._lts- Who
were members of the Bonnett grievance. As discussed supra the Grievance Board.fuied that the
Revenue Agel_lts involved in the Bonneit grievance were not entitled ‘eo equal pay for equal work.

These Grievants appealed to the Circurt Court of Kanawha C‘ounty, which appeal was dismissed and




no further appeal was taken. With regard to the Bonnett grievance, there is no question that the
Grievants who litigated Bonnett, and who are present before this Court, are identical and the issue
with regérd to equal pay is ‘identicalr.

In an attempt to avoid the obvigus application of the doctrine of res judic;zra. the Petifioners

miss-state Judge Zakaib’s ruling with regard to the grievance filed by the Revenue Agent’s

Supervisors. J lid_ge Zakaib raled that the Re‘}enue Agents Supervisors were entitled to the same pay
a5 the Credit Analyst Supervisérs Tii Iﬁéking this ruling, Judg‘e Zakaib did not'.ekami_ne the record
“asto 't]ﬁe-di'fferellces bétween the work of RA s as comja‘ared to CATls, T udge Zakaib d1d no_t_rgl_e_
regarding the tespective pay of RA Ils and CA Tls. The Petitioners atternpt 10 s_‘ﬁet(:‘h ]'ﬁdge Zal«;aib’ 8
dicta is indicativé of their inability fo provide this Court with new facts which would allow them to
avoid the implications of res judicata.
The facts stated above render the Petitioners’ reliance on Huntington Brick and Tile Co. V.
Public Service Cc;mmissz'on, 107 W. Va. 569, 149 S.E. 677 (1929) misplaced. It is true that the
Huntington Brick court held that when new facts arisc, the doctrine of 7es judicata is inapplicable. .

" This-case, in conirast to the Huntington Brick case, presenis no new fact regarding whether the

“Revene Agents before this Court are entitled t6 pay equal to the compensation of Credit Analysts. . - "~
© 7 "The Petitioners have no n'@aw fact relating to the comparison of their jobs-with that-of the Cre,dit

Apa.lysts. Thus, the Circuit Court’s dismissal of the Bonneft appeal (which upheld the Gj,riayance'-_,- S

- Board finding that the pay grades and-classifications for CA Ils and RA TIs were n_o't_arbiimri:ly and .-

capriciously assigiied) should not be disturbed.




1L FORMER EMPLOYEES WHOSE SERVICE TO AN EMPLOYER HAS
ENDED DO NOT HAVE STANDING TO UTILIZE THE GRIEVANCE
PROCEDURE.

While the Appellants attempt to read and interpret the definition of employee, contained m

West Vlrgmla Code Section 29-GA- 2(@) more expansively than the language in the statute provides,

the ALJ coneoﬂy ruled that fonner employees do not have siandmg to uilhze the gnevance

procedure once their employment with a state agency ha_s Gnded.

S‘éct{iou.‘(‘)rié of Article 6A, Chapter Twenly:Nine states that 1ts purpose is “to provide a
procedurefor the equitable and-consistent resolution of employment grievances raised by nonn'@,_lci;tcd:_ S

. state employees who-are classified under the state civil sysiem, or employed in any department,

other governmental agencies, or by independent boards or commissions...” W.Va. Code §29-6A-
1(2002)(emphasis added). Reading Section Three of Article Six A in pari materia with Section One

further shows the Legislature’s intention that the grievance procedure is designed for current

employees. Paragraph (2)(1) allows the time limits for grievance procedures o be extended if the -
grievant is not working because of sickness, accident, a death in the family or other cause
neccssitating personal leave, . /. Va. Code-§ 29-6A-3(a)(1) (2002). A grievant mayrb_c_;eprcseﬂted -
 bya fellow-employee. 7d at paragraphi (f)(émphasis added). If a grievance cannot be concluded by

' i:}le cpil ol the employrmeént j:erm-thc titnelimits shallbe modified so that the, gric?auceprpchwm TR

can bé conclhuded within ten days of the end of the émployment term or an otherwise reagonable -« - .

time.” 7d at paragraph (2) (emphasis added). A grievant shall be given accoss to the einployers
equipment for purposes of preparing grievance documents.. /d at paragraph (1). Hearings at levels
two and three shall'be open to employees of the grievant’s immediate office or work area. /d at

paragraph (m)(emphasis added). The grievant shall be granted necessary time off during working



hours to pursue the grievance. “However, the first responsibility of any state employee is the work
assigned by the appointing authority. Id at paragraph (p)(emphasis added).
Taken together, the aforementioned paragraphs of Section 3 clearly show the Legislature’s

intention that the grievance procedure is designed for current not former employees. Former

' e:mplbyeés:(l) would not need to extend the procedure because they are out.on leave; (2) would not

use 'tlle‘eﬁipl(Jyéi‘s equipment to prepare grievance papers; (3) do not have an immediatg office or ...
* -work ared where the hearfngs could be held; (4).do ot need time off during work hours to.pursug . ., .

“the grievance; -and (5) do not have:any further responsibility to.coraplete work assigned. by their =

appointing authority.
The Petitioners’ attempts to distort the discovery rule for grievances into giving them

standing is equally without merit. There is a discovery rule exception for filing grievances See e.g.

Barthelemy v West Virginia Div. Of Corrections, Pruntytown Correctional Center,207 W. Va. 601,

535 S.B.2d 200 (2000) (time in which to invoke the grievance procedure does not begin to run until. -

the grievant knows of the facts giving rise to a grievance). In the instant case, the grievants, who are

'ﬁﬁftmér::@ihpldyee's; certainly knew in 1999 of the frcts giving rise to this alleged grievance, becanse -+

they weére-all participants in the Bonnett grievanee. Asdiseussed previously, Jodge Zakaibsruling . - . 7

- with eegard 10 thése forinet employees’ supervisors; is not a new fact whicteprovides abasis-for- - .o
thiese former employees to pursue this gtisvance. As a resull, even if.the discoveryrule eouldbe - o
interpreted to allow former employees standing to utilize the grievance procedure, these grievants, . © . -

cannot utilize the discovery rule becanse, as was discussed above, this exactissue was folly litigated,. -

in 1999 and these three former employees were part of that litigation.



Additionally, the Grievance Boa:rd has consistently held that former employees do not have
standing to utilize the grievance procedure. While there is no case on point from the West Virginia
Supremo Cou;_‘t ofrAppe_als, the Grievan'cﬁ Board has pon§is’fenﬂy held that, save for ﬂle_disc()'\r'ery'
: ml@, fom;r t?l_nplo_yees do not ha\{e_stan_‘diqg;t.g utilize the grievance. procedure. See eg. Archerv.

W Va. Bd. of Trustees, Docket No; 94:»-BO__T5138 (Sept. 7, 1994); Karr v. Jdc_kron County Bd. of

 Iiduc, Docket No. 18-86-297-1 (Feb. 2, 1987); Jackson v. Div. of Corrections, Docket No. 97-
CORR34:> (Jan. 301998) it e e -
. . Ttas long been a principle of this Honorable Court that it fimction s areviewing court
_dmnancﬁ ".that_.i.-p giye d_g_afer_ehce _{Q_ ar_l'agc_ggjy'_is'.i@tc;:p;tj@tgtign of a statute thf’ittthe_age_ncy is charged
with implementing. See Appalachian Power Co. 'v. State T ax Dept. of West Virginia, 195 W. Va.
573, 466 S.E.2d 424 (1995). (An inquiring court-even a court empowered to conduct de novo
review--must examine a regulatory interpretation of a statute by standards that include appropriate

deference to agency expertise and discretion.)
. Here, the _Grievance Board’s inferpretation of its implementing statute, West Virginia Code;

Section Z_QhéA—Z:(@),__ certainly falls within its area of expertise, and does justice to the stated - .

- legislative intent of providing a consistent and equitable forum for settling disputes for employees.

- Th@,Legglsil@turqlimifteg the relief available to.current employees, and its limitation musthe honered.... . ... ... ..

“To-do, otherwise would be tantamownt tor arewriting of the statute.
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CONCLUSION

*‘Based upon the foregoing the appeal should be denied with prejudice.
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