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No. 3289%¢

IN THE SUPREME COURT QF APPEALS
OF WEST VIRGINIA

STATE CF WEST VIRGINIA
Appellee

DAMIEN RICKETTS,
-Appellant ] - .

' SUPREME COQURT NO. 3289%

CRIMINAL ACTION NO. 05-F-38

BRIFEF FOR APPELLANT

Appellant, Damien Ricketts, hereby appeals to this Court

from an Order Sentencing Appellant entered on July 15, 2005, by the

Honorable Russell M. Clawges, Jr., Judge of the Circuit Court of

Monongalia County, that adjudged Damien Ricketts, guilty upon a

jury verdict of misdemeanor battery.

STATEMENT OF THE CASE

On Januvary 7, 2005, a one—count indictment was brought

agalnst Damien Ricketts as follows:

COUNT ONE: The Grand Jurors of the State of West
Virginia, in and for the citizens of Monongalia County,
upon thelr oaths, charge that DAMIEN LAMONT RICKETTS, on
or about December 10, 2004, in Monongalia County, West
Virginia, committed the offense of "Malicious Assault”,
by intentionally, unlawfully, feloniously and maliciously
wounding Amanda Sonday, causing bodily injury to Amanda
Senday, with the intent to maim, disfigure, disable or




kill her, in wvieolation of W,Val Code §61—2~9(a5, as
amended, agailnst the peace and dignity of the State.

The case was tried before a Jury from April 26, 20053
through April 27, 2005. At the close of the Appellee’'s case-in-
chief, Appellant moved for a judgment of acguittal. His motion was
denied. At the close of the Appellant’s case-in-chief, the jury
.deliberated for less than an hour and then found the Appellant
guilty of misdemeanor battery, a lesser includea offense of the
count contained in the indictment.

By "Verdict Order" entered May 3, 2005, the Circuit Court
found that the Jury found Appellant guilty of Battery. By
"Sentencing Order" entered July 15, 2005, the Circuit Court
sentenced Appellant to twelve months in the North Central Regional

Jail. The Appellant filed a "Notice of Intent to Appeal"” on July

20, 2005.

STATEMENT OGF THE FACTS

This case involves an altercation that began in the early
morning hours of December 10, 2004, abt an apartment located on
University Avenue in Morgantown, West Virginia. The apartment was
inhabitéd by three individuals: 1) Damien Ricketts, the Appellant,
a black male; 2) Natosha Hawkins, the Appellant’s girlfriend; and
3) Amanda Sonday, a white female, the alleged victim. ‘The evidence
presented indicated that around 11:00 _é.m. on the evening of

December 9, 2004, Ms. Hawkins and Ms. Sonday were dropped off at a
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Mérgantown nightclﬁb oy the Appellant, whoe then went te a
~classmate’s home'to prépare for a projec£ he had ih a-Spanish class
the nextrday. (Trial Transcript pages 74-75). The evidence further
showed that the Appellant studied with his classmate until 3:00
a.m. and then he went to the club to pick up Ms. Hawkins and Ms.
Sonday. Ms. Hawkins and Ms. Sonday both testified that they were
intoxicated when the Appellant picked them up, but that everyone
was getting along and there was no ill will between any of theﬁ.
When the Appellant, Ms. Hawkins, and Ms. Sonday returned to their
apartment, the Appellant had to return to his classmate’s home to
drop off some paperwork that he had prepared that evening.
Ms. Hawkins became upset that the BAppellant was leaving. (Trial
Transcript pages 76, 191; & 228) .

The Appellant returned to the apartment within fifteen
minutes of leaving and upon his return, he found Ms. Hawkins, who
was crying. She began yelling at the Appellant. The Appellant sat
down on the third stair té listen to Ms. Hawkins who was standing
at the base of the stairs. After a short pericd of time, Ms.
Sonday also began yelling at the Appellant. The testimony of all
three individuals was that the Appellant did not respond either
verpbally ﬁm: physically to the vyelling of Ms. Hawkins and Ms.
Sonday. After a period of time, Ms. Sconday stepped up to the
Appellant and shoved his head into the wall. (Trial Transcript
pages 7?, 186, & 231), A;l-three of the individuals,testified that

the Appellant had taken no actions toward Ms. Sonday, whatsocever,
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-prior to her shoviﬂg tis head in tﬁe wall, (Trial Tfanscript page
79). After being pushed, the Appéllant pushed Ms='Sonday away £rom
him and she stumbled down the two steps to the base of the stairs.
- The Appellant and Ms. Hawkins testified that Ms. Sonday reached out
and grabbed the Appellant, bringing him down the steps with her.
Ms. Sonday testified that she may have grabbed the Appellant, shé
couldn’t recall. (Trial Transcript page 80). Thereafter, the story.
of what occurred differs. The Appellant and Ms. Hawkins testified
that Ms. Sonday continued to grab and kick at the Appellant and the
Appellant struck Ms. Sonday in an effort to get her off of him.
(Trial Transcript pages 196 & 232). Ms. Sonday testified that the
Appellant struck her at least a couple of times while she was
laying on the flooz. However, during cross examination she
testified that she may have struck him aﬁ the bottom of the stairs.
(Trial Transcript page 81).

All of the parties agreed that the incident lasted very
briefly and, thereafter, Ms. sonday went to the bathroom, cleaned
up and then left the apartment, without any interference from the
Appellant. Ms. Sonday ended up at the apartment of a neighbor, who
decided to take her to the hospital for treatment of a cut on her
head. The police were called to the hospital and, thereafter, a

warrant was issued for the Appellant’s arrest.



II.

ASSIGNMENTS OF ERROR

THE CIRCUIT COURT ERRED WHEN IT ALLOWED THE
STATE TO QUESTION THE APPELLANT REGARDING
HIS PRIOR CRIMINAL HISTORY.

THE STATE FAILED TO SHOW BEYOND A REASONABRLE
DOUBT TEAT THE APPELLANT DID NOT ACT IN SELF
DEFENSE AND TEUS RESULTED 1IN THE JURY
RETURNING & COMPROMISED VERBICT. g

THE CIRCUIT COURT ERRED WHEN IT FAILED TO
DISMISS THE INDICTMENT AGAINST THE APPELLANT
WHEN IT WAS SHOWN THAT THE OFFICRR WHO
TESTIFIED BEFORE THE GRAND JURY STATED THAT
THE DEFENDANT REFUSED TC PROVIDE A STATEMENT
AFTER HIS ARREST.



ARGUMENT

I. THE CIRCUIT COURT ERRED WHEN IT ALLOWED THE
STATE TO QUESTION THE APPELLANT REGARDING
HIS PRICR CRIMINAL HISTCRY.

Prior to the beginning of the trial in this matter, the

Assistant Prosecuting Attorney filed a WNotice of Intent to

Introduce 404 (h) Evidence, Appellant’s counsel filed a response to
said ﬁotion and on the meorning of the trial, the Circuit Court
denied the State’s motion. Paragraph 4 of the State’s motion to
introduce 404 (b) evidence dealt with the Appelliant’s prior
conviction in 2001 for delivery of a controlled substance. The
Circuit <Court specifically stated that the Appellant’s priorxr
conviction for delivery of a controlled substance was not 404 (b)
evidence and was not  to be mentioned at trial. (Sée Trial
Transcript at pg. 35).

The Appellant took the stand in his own defénse during
his case-in-chief. At no time during his direct testimony or his
cross-examination did he raise the issue of his character. (See
Trial Transcript pages 222-247). Nevartheless, the State during

cross-examination asked the following:

Q. You’ve been convicted of a felony offense, haven’t
you?

Mr. Edwards: Your Honor, I object.

The Court: Tt’s overruled.

A. Yes, ma’am.




A.

Ms.

-been diztkr

- You were convicted of trafficking in controllad

substances, weren’t you?

No, ma’am.

Distributing control substances?

I don’t believe those are the exact words in the statute,
but T belie?@ the wording was possessionrbr ~ it might’ve

fam 7T T7eT ]
ma T am., L WA

ibhurion, Y d

ou might be right, m
know better than I would.

Would it help for you to see the document?

Yoq would know bhetter than I would, maam.

S0, you were selling drugs, correct?

Not exactly, ma’am. I smoked mérijuana.

S50, you’re saying you weren’t convicted of -

I didn’t say I wasn’t convicted, ma’am. What I said was
that I wasn’t exactly selling drugs, ma’anm.

And your conviction was for délive;y of a controlled
substance?

Yes, ma’am.

That wasn’t possession cf a controlled substance, was it?
No, ma’am,

That means you were transmitting it té somebody else?

Yes, ma’am.

Kern: I have no further questions.

(Trial transcript pages 246-247).




This Court, in State v, McGinnis, 193 W.Va. 147, 455

5.E.2d 516 (1994), very clearly held that the improper admission of

other crimes evidence requires reversal. The Circuit Court’s
overruling of Appellant’s counsel’s ocbjectlion teo the questions of
the State was in direct contradiction to its previous ruling
denving the Stats’sg request to introduce 404 (b) evidence. The
Circuit . Court’s attempt at cozﬁecting the preblem with an
instruction at the end of closing arguments only served to again
highlight the Appellant’s prior conviction:

THE COURT: Ladies and gentlemen of the dJury, I'm
golng to do something a bit unusual at this point in the
trial. I am going to instruct you to disregard some of
the evidence which you heard during the trial of this
case, and I'm going to strike the evidence from the
record at this point and tell yocu not to consider it for
any purpose whatscever in your deliberations in this
case, and that is the evidence of Mr. Ricketts’ prior
conviction.

The Court has reconsidered an earlier ruling.
It's not admissible and is not to be considered by you
for any purpose whatsoever in your deliberations in this
case. You are to decide this case based upon all of the
other evidence and all of the other evidence alone.

(Tfial Transcript page 321)..

The Circuit Court could not un-ring the bell, or as

stated In Government of Virgin Islands v. Toto, 529 F.2d 278, 283

(3% Ccir. 1976) “[a] drop of ink cannot be removed from a glass of
milk.” The Appellant in this case was found guilty of a lesser
included misdemeanor offense after less than an hour of

deliberations. Clearly, the fact that the jury heard repeatedly

that the Appellant had a priocr felony conviction influenced the



deliberations. For this reascn, the Appellant’s conviction should

be reversed,.

II. THE STATE FATLED TO SHOW BEYOND A REASONABLE
DOUBT THAT THE APPELLANT DID NOT ACT IN SELF
DEFENSE AND THUS RESULTED IN THE JURY
RETURNING A COMPROMISED VERDICT.

.The-Appellant in this-case presented evidence through the-
Cross-examination of the alleged victim, as well as evidence
through the testimony of Natosha Hawkins and his own testimony that
his actions were in self-defense. The law in West Virginia is very

clear that once a defendant produces sufficient evidence of self-

defense, the State is required to disprove the defense of self-

defense beyond a reasonable doubt. Syl. pt. 1, State v. Bates, 181

W.Va. 36, 380 S.%.2d 203 (1989); Syl. pt. 4, State v. Kirtley, 162

W.Va. 249, 252 S.E.2d 374 (1978); Syl. pt. 6, State v. McKinnev,

178 W.va. 200, 358 S.E.2d 596 (1987); Syl. pt. 8, State v, Gibson,

181 W.Va. 747, 384 S.E.2d 384 S.E.2d 358 (1989); State v. Mullins,

171 W.Va. 542, 301 S.E.2d 173, 176 (1982); State v. Daniel, 182
W.Va. 643, 391 S.E.2d 90 ({1990). Compromised verdict is defined by
Black’s Law Dictionary, Sixth Addition as “[o]ne which is reached
only by the surrender of conscientious convictions on one material
issue by some jurors in return for a relinquishment of matters in
their like settled opinion on another issue, and the result is one

which does not hold the approval of the entire panel.”



In the present case, all three individuals who were
present-at the time of Ehé incident, Daﬁien Ricketts, Nétosha
Hawkins, and the alleged victim, Amanda Sonday, testified that the
Appellant acted in self-defense. (Ses Trial Transcript pages 739,
196 & 231). The only evidence that the State presented tc refute
the Appellant’s claim of self-defense was that of the alleged
victim, Amanda Sonday. Ms. Sonday, however, .admitted that éhe_was
the one who first struck the Appellant. (See Trial Transcript pages
79-80). 1In addition, Ms. Sonday admitted that she was unsure of
what other physical actions she directed towards the Appellant
after she shoved his head against the wall. (See Trial Transcript
pages 80-81).

The Appellant and Natosha Hawkins both testified that
Amanda Sonday was the first one to strike the Appellant and then
continued to strike at the Appellant until he defended himself.
(See Trial Tranécript pages 196 & 232). This Court has held that

reasonable doubt is one that excludes every reasonable hypothesis

except that of guilt. State v. Magdich, 105 W.Va. 585, 143 §.B.

348 (1928). The only evidence that the State presented that the
Appéllant did not act in self-defense was the testimony of Amanda
Sonday, which was compromised, at best, and certainly not bevond a
reascnable doubt.

Moreover, had the jury actually believed Ms. Sonday, They
would have returned a verdict of guilty of Malicious Assault or

Unlawful Assault. The fact that the jury returned a verdict of

=-10-



misdemeanor battery after less than an hour of dellbe:aflons, Shows
that thﬂy did not b@lweve Ms. Sonday’s testlmony and returned &

compromised verdict. The State was allowed to tell the jury that

the Appellant, a black male, with a prior felony, struck and hurt

a white female. If the jury did not believe that the Appellant had
not acted in self-defense, he surely would have been convicted
something worse than a battery,. For the . forgoing reasons, the

Appellant’s conviction should be reversed.

LII. THE CIRCUIT COURT ERRED WHEN IT FAILED TO
DISMISS THE INDICTMENT AGAINST THE APPELLANT -
WHEN IT WAS SHOWN THAT THE OFFICER WHO
TESTIFIED BEFORE THE GRAND JURY STATED THAT
THE DEFENDANT REFUSED TO PROVIDE A STATEMENT
AFTER HIS ARREST.

.

During the presentation of the indictment of the

Appellagt, thé investigating officer, who was the sole witness
presented to the grand jury, commented to the grand jury that the
Appellant refused to give a statement after his arrest. (See Grand
Jury Transcript page 6). Upon receiving a copy of the grand jury
transcript, Apéellant’s cocunsel moved to have the indictment
against the Appellant dismissed. (See Trial Transcript page 40).
The Circuit Court denied Appellant’s motion.

“An appellate court is obligated to see that the
guarantee of a falr trial under Section 10 of Article III of the

West Virginia Constitution is honored. Thus, only where there is

-11<



a high probability that an erroz of dus process propertion did not
Contribute to the criminal conviction.-will an appellate court
affirm. High probability'requires that an appellate court possess
& sure conviction that the error did not prejudice the defendant.”

Syllabus point 3. State w. Barnhart, 211 W.Va. 155, 563 3.E.2d 820

(2002} ; S8yllabus point 11, State v. Guthrie, 194 W.Va. 657, 461

S.E.2d 163 (1993, In Syllabus point 1 of State v. Walker, 207
W.Va. 415, 333 S.E.2d 48, (2000} this Court held “Under the Due
Process Clause of the West Virginia Constitution, Article III,
SectionilO, and the presumption of innocence embodied therein, and
Article ITI, Section 5, <xelating to the right against self-
inerimination, it is reversible error for the prosecutor Lo cross-
examine a defendant in regard to his pre-trial silence or comment

on the same to the jury.” Syllabus point 1, State v. Bovd, 160

W.Va.234, 233 3.E.2d 710 {1977).

in the present case, the solicitation regarding the
Appellant’s post-arrest silence came as a result of a question by
a member of the Grand Jufy. Even though the Prosecuting Attorney
did not solicit the remark, it is still problematic glven that this
was something that was important enocugh for a member of.the Grand
Jury to ask on their own.

It is a weil settled law that a defendant has the right

Lo remain silent, and that right is not to be used against him at

trial. This Court has stated in Syllabus Point 1, State v. Walker,

207 W.Va, 415, 533 S.E.2d 48 (2000)” [ulnder the Due Process Clause

_']_2_.



of the Weét Virginia Constiﬁution, Article IiI, Saction 10, an& the
preéum@tion of innoceﬁcerembodied.therein, and Article IIf, Section
5, relating to the right against self-incrimination, 1t is
reversible error for the prosecutof to cross-examine a defendant in

regard to his pre-trial silence or to comment on the same to the

jury.” Syllabus peint 1, State v, Boyd, 160 W.va. 234, 233 S.E.2d
710 (19877).

The Appellant’s silence was used against him beforé the
Grand Jury, thereby, denying his right of Due Process under the
West Virginia Constitution. For this reason, the Appellant’s

conviction should be reversed and remanded.

RELIEF REQUESTED

The Appellant’s conviction be-reversed.and a judgement of

acqguittal entered and/or he be granted a new trial.
RESPECTFULLY SUBMITTED,

Damien Ricketts;
Appellant, By Counsel.

J. Bryan Wwards, Esq.

CRANST WARDS, PLLC

Dorsey Avenue Professional Building
1200 Dorsey Avenue, Suite II
Morgantown, WV: 26505

State Bar ID #6886
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