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THE KIND OF PROCEEDING AND THE NATURE OF THE RULING IN THE LOWER
TRIBUNAL

In thls matter, Petitioner, Harold Petry, 11, filed a Writ of Pr0h1b1t1on Mandamus, and
Apphcatlon for Stay in the Circuit Court of Kanawha County seekmg to pr0h1b1t the Respondent,
Commissioner Stump, from holding a hearing on the revocation of Petitionet’s driver’s license,
and requiring him to restore a permanent valid driver’s Jicense to him and to stay a hea_rir_lg by
Respondent Stump on the revocation until the matter was resolved in Circuit Court. Without
allowing oral argument or aﬁ evidentiary hearing, on February 10, 2005, the Honorable Tod
Keufman, Circuit Judge of Kanawha County, summarily denied petition and dismissed it from

his docket. (A copy of the order is inctuded in the Appendix as Petitioner’s Exhibit “A..”)

STATEMENT OF FACTS

1. On November 20, 1998, in Cabeil County, the Petitioner, Harold Ray Petry II, was
charged with driving under the influence of alcohol by officer Timothy P. Goheeﬁ of the
Huntington PeIice Depa;tment.

2. Presumably, the officer filed a Statement of Arresting Officer and an order of
© revocation was issued.’

3. Petry timely requested a heal;ing and a hearing was held before Hearing Examiner
Larry Mullet b‘n February 16, 1999 at 2:00 p. m. at the office of the Division of Motor Vehicles,
801 Madison Avenue in Huntington. The undersigned attorney represented Petry at the hearing.

4. Testimony was taken from Goheen and Petry in a hearing that lasted several hours.

"Neither the Statement of Arresting Officer nor the order of revocation was included in-
the DMV file provided to counsel by the Division of Motor Vehicles in response to the
under51gned s request in October 2004. (See below).
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Petry submitted photographs in support of his case including photographs of the holding room
and intoxﬂyzer room _to demonstrate that the officer could not have had him under constant
observation for ‘wventy- minutes prior to admiﬁistering the secondary chemical test to Petry as
required by §64-h i O-?.B(a) of the Department' of Health Rules and Regulations. Photographs of
the scene W-ere also taken and upon information and belief were also admiited into evidence.

5. At considerable expense, Petry had retained the services of Dr. Hawley Wells as an
expert witness. Dr. Wells® deposition was taken and subnntted into evidence on or about March

20, 1999.

6. On March 17, 1999 Petry, by the undersigned counsel, submitted Proposed Findings of

Fact and Conclusions of Law. (See March 17, 1999 letter from the undersigned attorney to Larry

Mullet Hearing Examiner included in the Appendix ss Exhibit “B.”)
7. On April 23, 2003, the Commissioner revoked Petry’s orisfer’s license for six months.
The revocation was not based on the hearing as no decision had been rendered, but based upon
the receipt of a “notice from the clerk of the below-named court that you were convieted of the
following offense; DUI, Cabell County Magistrate Court.” (A copy of the Order of Revocation is
included in the Appendix as Exhibit “C.”)
8. Petry did not find out that his driver’s license had been revoked until the fall of 2004
When his employer performed a yearly DMV background check on its employees. Upon
.d1scovery of the revocation, Petry contacted the Department of Motor Vehicles and informed the
' Commissmner that the revocation was in error as he had not pled guilty to DU, that the DUT
charges had been d1smlssed The Cormmsszoner refused to d1srmss the order of revocatlon 50

Petry contacted the undersigned attomey. :



9. On October 13, 2004, the under51gned requested a copy of Petry’s complete file.

10 On October 19, 2004, the undersigned aftorney prov1ded the Commissioner with
dooumentat:{on demonstrating that Petry had not pled guilty to DUI but to reckless driving, and
requested that Petry’s file be corrected, that his driving prmlegos be immediately restored. (A
copy of the Lu1de1s1gned’s letter to Ed Ianco Manager of Legal Services, with attachment is
included in the Appendix as Petitioner’s Exhibit “D." ‘- |

11. On November 1, 2004, the undersigned received a fax from the Legal Section of the
Division of Motor Vehicles stating that “Based upt)h receipt of the Corrected Abstraot of |
J udgroont. in this mafter, the Di_visionhas. stayed t_h_e order of revocation in the matter.” (A copy
of the fax is included in the Appendix as Petitioner’s Exhibit “E.”). |

12, Upon being informed by Janco that the Commissioner was considering holding a _
hearing in this matter, the undersigned informed Janco that a heariog had already been held. -
-Janco requested documentation of that fact.

13. Qn Docember 2}’», 2004, the undersigned provided Janco with a copy of a cover letter
demonstrating that thc undersigned had filed Proposed Findings and Conclusions of Law on
Maroh 17, 1999. Janco md1oated that the cover letter was sufficient documentation to establish
that a hearing had been held.

14, Nevertheleso, on January 4, 2605, the Commissionor issued a notice of hearing for
March 7, 2005 at 9:30 a, m. (See copy of the not_ice of hoariog included in the Appendix. as
.Pctitioner’s Exhibit “F.”) |

15. Evei_l though this case has been ripe for decision since March of 1999, the

‘Commissioner has failed to render a decision up to the present time.
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16. The Commissioner has not been able to find the tape of the original hearing, the
evidence adduced therein, or portlons éf the file that were not computenzed Due to the
Commissmner 8 neghgence ev1dence and other essential documents have been lost and cannot
be duplicated. Upon information and belief, the holding room and the room containing the
seéondaly chemical teéting device have been rearranged and the Intoxilyzer 5000 has been
replaced by the Intoximeter.

17. In February of 2000, over a year after he had been charged with DUI and a year after
the hearing on the revécation of his driver’s license and having heard nothing from the
Commissioner, the Petitioner accepted a new job with Braley and Thompson as regional program
supervisor. His job requires him to drive on a daily basis as he has multi-county responsibilities. |

If he loses his driver’s license, he will not be able to perform his job duties, which could result in
the loss of his job.

ASSIGNMENT OF ERROR

‘The Respondent Commissioner committed clear legal error in requiring Petry to defend
the revocation of his driver’s license after a delay of over six years as the delay is clearly

presumptively prejudicial, and even if it wasn’t, the Petitioner has suffered actual prejudice.




POINTS AND AUTHORITIES RELIED UPON

PAGE

Allen v. State Human'Righrs Cbmm., 324 8. E. 2d 99, 116 (WV 1984) 6
Smith v. Siders, 155 W. Va. 193 183 S. E. 21d 433 (1971) 6
McJunkin Corp. v. West Virginia Human Rights Commission, 0

179 W. Va. 417,369 5. E. 24 720 (WV 1988)

State ex rel Peckv Goshorn, 162 W. Va. 420 249 8. E. 24 765 6
(WV 1978)

Jordan v. Roberts, 246 S. E. 2d 259 (1978) 6
State ex rel. Cline v. Maxwell, 189 W. Va. 362, 7.8

432 8. E.2d 32 (WV 1993)
Dolinv. Roberts, 317 S.E. 2d 801 (WV 1984) 7,8
Thomas v. Washington Gas Light Co., 100 S. Ct. 2647, 2666 (1980) 9
State ex rel. Leonard v. Hey, 269 S. E. 24394 (WV 1980) 1

Grady v. Corbin, 495 U. S. 508, 524, 110 S. Ct. 2084, 2095, 109 L. Ed. 11
2d 548 (1990)

Gombocz v. Commonwealth, 849 A. 2d 284 (Pa. 2004) 11
State v. Myers, 828 P. 2d 1287 (Ha. 1992) 11
Hannah v. Heeter, etc. 584 S. B. 2d 260 (W. Va. 2003) 12

Adkins v. K-Mart Co?p., 204 W. Va. 215; 51 S. E. 2d 840 (WV 1998) 12
Trigon Ins. v. United States, 204 F. R. D. 277 (E.D. Va. 2001) | 12

Arndt v. First Union National Bank, et al., 2005 WL 1330534 12
(N. C. App. June 7, 2005) ‘

Sylvestriv. General Motors Corp., 271 F. 3d 583 (4% Cir. 2001y 12




STATUTES

§64-10-7.3(a) of the Department of Health Rules and Regulations 2
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ARGUMENT

This State’s procedural due process proyision, West Virginia Constitution art, 111, §10,
states that, “No person shall be deprived of life, liberty, or property, without_ due process of law. .
7 Ag important element of this Iprocedural du.e. process guaranty is found in West Virg_inia
Constitution art. ITI, §17, whi-c:h‘ pro.vides that “justicg shall be administered without. . . delay;”
Therefo.re', “due process of law implies not merely an opportunity to be heard, but also
'épportunity to be heard with reasonable promptneés. .7 16A Am. Jur. 2d Constitutional Law
§844, at 1049-50 (1 979); Allenv. Stqz‘e Human Rights Comm., 324 S. E. 2d 99, 116 (WV 1984),

Due process of law extends to actions of administrative offices and tribunals (See Smith
v. Siders, 155 W. Va. 193 183 S. E. 21d 433 (1971); McJunkin Corp. v. West Virginia Human |
Rights Commission, 179 W. Va. 417, 369 . E. 2d 720 (WV 1988) and is synonymou_s with
fundamental fairness. State ex rel. Peckv. Goshorn, 162 W. Va. 420,249 S.E. 2d 765 '(WV

1978). Spebiﬁcally, in Syllabus Point 1 of Jordan v. Roberts, 246 S. E. 2d 259 (1978), our

highest court recognized that, “[a] driver’s license is a property interest which requites protection

of state’s due process clause before its suspension can be obtained under implied consent law.”
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With respect to the quasi-judicial functions of administrative agencies, due process requires them
to adjudicate matters properly submitted to tﬂem. See Allen, supra; State ex rel. Cline v.
Maxwéll,_' 189 W. Va. 362,432 S, E 2d 32 (WV 1993). More peintedly, in Syllabus Peint 3 of
Dolinv. Roberts, 317 8. E. 2d 801 (WV 1984), the West Virginia Supreme Court of Appeals
noted that, “[ulnreasonable delay can result in denial of procedural due process in license
suspension cases.”

Several times West Virginia’s highest court ha,s/ addressed delay in the. context of driver’s
license suspension_cases. In Dolin, supra, the license holder was arrested for DUI on March 27,
1982. On_ that same date the arresting officer mailed his Affidavit pursuant to West Virginia
Code §17C-5A-1(b), however, he failed to attach the breathalyzer test results, and he had to
remail the Affidavit. On August 11, 1982, the Commissioner entered the Revocation Order,
which was received by Dolin on August 13, 1982, to which he promptly objected and requested a
V\ hearing. The Commissioner set the hearing for August 31, 1982, Within.the statutory twenty (20)
day time limit. However, counsel for Dolin sought the Writ pfior to the administrative hearihg
on the basis that the twenty (20) week delay between the arrest and the entry of the Suspension
Order was a violation of Dolin’s procedural due process rights.

The Circﬁit Court found the twenty (20) week delay 1o be “grossly excessive” and a
violation of the license holder’s procedural due process rights and awarded the Writ. However,
this Court reversed on the basis that there is no mandatory time limit within which the
Commissmnel of the Department of Motor Vehicles must enter its initial Suspension Order in a
DUl case, and the fact that Dolin did not make an allegation of prejudice in  his Petition for a

Writ of Prohlbmon Additionally, this Court went on to state with respect to the denial of
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procedural due process issue, that a person claiming prejudice must show either actual prejudice,

if such delay is not prima facie excessive. (Emphasis added).

This Court stated that, “although we agree that unreasonable delays can result in tﬁe
denial of procedural due process in license suspension cases, We disagree with the Circuit Coﬁrt’s
characterization of the twenty (20) week delay between arrest a.ﬁd suspension in this case as
‘gr_ossly excessive.”” Dolin, at 805

Subsequently, in State ex rel. Cline v. Maxwell, 4328, E. Zd 32 (WV 1993), the court had
to address the samé issue in the context of hearing delays in excess of six months. The Circuit
Court had found that a six month delay wa;s‘i a per se deprivation of due process and ordered the
Commissioner to restore the driver’s license to the driver and to dismiss the administrative
charges. However, the Supreme Court of Appeals reversed, The court recognized the
importance of an expeditious hearing as contemplated by the legislative scheme requiring

hearings to be held within twenty days. The court also recognized fhat “[d]ue process requires a
balé.nce between the state’s interest in law enforcement and the citizens’ interest in being free
from governmental harassment.” Id,, at 36. Although the court agreed with the Circuit Court
Vthat a s.ix month delay by the aepaftrnent was “unreasonablé,” it found “that the delay standing
alone, is not sufﬁcient to justify the dismissal of the licensee’s revocation proceedings.” Id., atk
37-38. (Emphasis supplied).

The court emphasized, however, that some delays arc “presumptively prejudwlal ” In that
case, the burden shIfts to the government fo rebut the presumption. Even though it held that the
Commissioner successfully rebutted the presumption, the court determined thaﬁ in the case of one

of the Petitioner’s, Dale R. Sinclair, a thirty-two month delay was presumptively prejudicial.
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Applying the above principle to the situation herein, if a thirty-two month delay is
presumptively prejudicial, the presumption is even strongér for a delay that now exceéds seventy-
four months, and will be even longer before a decision is rendered. Certainly, one of the
considerations in making long delays prima facie excessive is fading recollection as a result of
the passage of time. As Justice William H. Rehnequést noted in Thomas v. Washington Gas
Light Co., 100 8. Ct. 2647, 2666 (1980), “a five year delay” could cause “misrecollections” and
“forgetfulness,” which could bg Just as “damaging” as the death of an important witness.2 Of -
course, the 10nger .the timé .lapse, the dimrﬁéf the memory. However, herein, as discussed below,

poor recall is not the only way, or even the most significant way, thét_ Petry has been damaged.

The fact that a hearing was originally held in February of 1999 merely compounds Petry’s

problems'. Whﬂe a decision was never rendered, he had every reason to believe that the financial
and psychological burden of defending himself was behind him. The resurrection of these
' c_harges over six years later has caused him great mental stress and has already considerably
increased his financial burden and will increase it further if forced once again to defend himself
before the Commissioner.

Thus, even if the delay had not been prima facie excessive, Petry has suffered actual
prejudice as a result of the Commissioner’s negligence. Aside from the factofs enunciated
above, Petry is prejudiced by the fact that the Commissioner has lost or desfroyed the transcript

of the original hearing, all the evidence submitted in connection therewith, including photographs

“The undersigned needs to disclose that after hearing nothing from the Commissioner
fives years after the hearing date, Petry’s files were placed in storage. Upon moving, these files
- were dispersed and the undersigned has not been able to Jocate his notes as well as other '
documents, ,
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of the scene of the incident, photographs of the intoxilyzer,® and the room in which it is Iocatcd,
and the holding room in which Pétry was held beforc submitting to the secondary chemical. test.
The Commissioner has also lost or destroyed the deposition of Petry’s expert witness, which had
been entered into the record. One of the witnesses who Petry had subpoenaed to the hearing is i
no longer available. There may be more evideﬁce missing. Neither the Petitioner nor the
undersigned attorney can remember all the evidence that was submitted into evidence.

Because of the negligence of the Respondent, Petry’s hea:ring on February 16, 1999 failed
to resolve the issue of whether he would or would not lose his license. If the Respondent had _
- acted timely in rendering a decision, the issue could have been gc:_solye{d_befor_e_ﬂle hearing
examiner, Larry Mullet, left the agency in Juiy 2002. Certainly, the hearing record and exhibits
were available up until his departure. If they weren’t, then Respondent delayed three vears in |
informing Petry of the problem.

Also, as pointed out. above, there is the increased financial burden to Petry. If he has to
defend himself in another hearing, the cost to him will more than double and may even triple..

| In addition, he has to put his life on hold again and he may lose his job. After waiting

more than a year for fhe Commissionér to render a deéision, he accepted a new job requiring h1m
to travel throughout a number of West Virginia counties.

Recently, he was considering moving to Pennsylvania to take a similar occupation in that

state. Because of the resurrection of the charges against him herein, he has to put those plans on

hold.

*The intoxilyzer is no longer in the designated secondary chemical test. It has been
replaced by the intoximeter. :
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In Maxwell, supra, relying on the principles enunciated in State ex rel. Leonard v. Hey,

269 S. E. 2d 394 (WV 1980), the court held that when the delay is not presumptively prejudicial, |

fhe ;‘effects of the delay [is] to be determined ‘by Weighing the reasons for the delay against the
impact of the delay upon the defendant’é ability to defend himself.’” Id., at 38. The court held
that because none of licensees asserted “that the delay hampered their ability to defend
themselves,” the Circuit Court. erred in requiring the dismissal of the license revocaﬁon
procedures.

In this case, not only is the delay presumptively prejudicial thereby shifting the burden to

the Commissioner to demonstrate lack of prejudice, even if that presumption did not apply, Petry

asserts actual prejudice, and as noted above, this prejudice is multiple and obvious. Here, Wheq
the effect of the delay is weighed égainst the reason for the delay, Petry’s entitlement to the relief

requested herein becomes ma_nifest.. While the Circuit Court apparently viewed.the Petitioner’s

assertions so meritless it declined to even hold a hearing on his petition, ‘the Circuit Court’s |

summary dismissal of the petition is nevertheless manifest error. As the court in Maxwell

stressed, quoting Grady v, Corbin, 495 1. S. 508, 524,110 8. Ct. 2084, 2095, 109 .. Ed. 2d 548 -

(1990), “[t]he tragedy of drunk driving ‘canniot excuse the peed for scrupulous adherence to our
constitutional principles.”” 1d., at 37.

When acfual prej udlce is demonstrated some Jurlsdlc‘uons have recogmzed that even a
four year delay warrants dmmlssal of a license suspension proceedings on due process grounds,
See e.g., Gomboczv Commonwealrh 849 A. 2d 284 (Pa. 2004) In State v. Myers 828 P. 2d
. 1287 (Ha. 1992), the Hawaii Court of Appeals held that a delay of three years in issuing a final

order of revocation was an unreasonable delay that supported voiding a revocation order.
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There is still another reason for granting Petry reiief in this matter. While spoliation is
still an mchoate doctrine in this jurisdiction (See Hannah v. Heeter, etc. 584 8. E. 2d 260 (W
- Va, 2003) Adkms v. K-Mart Corp., 204 W. Va. 215 518 E. 2d 840 (WV 1998)), the facts of
this case are almost a perfect fit. The Division had exclusive control of the evidence, testimony,
and éxhibité admitted into évidence at the hearing; the Division had a duty to preserve the

-evidence; Peiry has suffered substantial prejudice as a result of the spohauon and the spoliated

eVIanCB was vital to Petry s defense. It has Iong been recogmzed that the spohauon of evidence

can result in sanctions against the culpable party. Trigon Ins. v. United States 204 F.R.D. 2’77
(E.D. Va. 2001); Arndt v. First Umo_n__Natzonal Bank, et al., 2005 WL 1330534 (N. C, App. June
7, 2005); Sylvesrrz v. General Motors Corp,, 271 F. 3d 583 (4® Cir. 2001) As the Fourth Circuit

stated in Sylvesm

“Spoliation refers to the destruction of materiél, alteration of
evidence or to the failure to preserve property for another’s use as
evidence m pending or reasonably foreseeable litigation. The right
to impose sanctions for spoliation arises from the court’s inherent
power to control the judicial process, and the underlying pohcy of
preservation of the integrity of the judicial process in order to
retain confidence that the process works to uncover the truth.”
The appropriate sanction in this case would be the dismissal of the revocation and
restoration of a valid permanent driver’s license to Petry.
It also should be kept in mind, that pursuant to West Virginia Code §17C-5A-2, the
hearing on the revocation of a person’s driver’s llcense “shall be held within one hundred elghty
days after the date upon which the Commissioner recewed the timely written request unless there

1s_ a postponement or continuance.” From February 16, 1999 until March 7, 2005, the DMV

failed to schedule a hearing. The Commissioner never sought a postponement or continuance.

~-12-




Requiting the hearing to be held within a reasonable time not only protects the driver by
affording him a speedy resolution of the issue of license revocation, but it also protects the

traveﬁng public from having its safety threatened by potentially harmful or impaired drivers.

Thus, it is not o‘nl& Petry’s rights that are at stake here. ~To protect the public, the whole system is

designed to facilitate a speedyrresoiution ofa DUI driver’s revocation issues. The officer is

- required {o submit the charges (Statement of Arresting Officer) to the DMV within forty-eight

- hours of the arrest. The dfiver ﬁmst request a hearing within ten days to avoid an initial
revoeation, and 1n any case, wifhin thirty days to seeure a hearing on the revocatien, Originally,
hearings W'ere required to be heid within tWen_ty days un’eil the legislature recognized that DMV’s
[imited stefﬁng could not aceommodate such an expeditious schedule. Nevertheless, the thrust
of West Virginia’s implied consent law is to get the arrested driver off the highway as quickly as
possible. Consequenﬂy, establishing _apreeedent that a delay of over six years is okay is not in
the publie.inlterest. Indeed, the legislative _histery suggests that this was the ‘primary purpose for

' requiring expedited hearings. | |

Thus, to allow the agency to delay a rehearing on the matter for over six years is not only

highly pr ejudlcml to Petry, it estabhshes a precedent which endangers the pubhe by permitting .

the agency to indefinitely ailow potentially dangerous drivers to_keep driving.

‘Petry, however 15 no threat to the pubhe Other than a moving traffic violation, he has
no criminal record and the one DUI charge, which was dismissed i in criminal court, sits in
splendid isolation. Smce his arrest, he has driven for over six years without incident.
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| PRAYER FOR RELIEF
WHEREF ORE, Petitioner prays this honorable court to prohibit the Respondeﬁt from
holding anpthef heafiﬂg on the revocation of his driver’s licénse,rthat his driver’s license be
pe’nﬁanently restored to him, that the heaﬂﬂg below be stayed pending the ﬁnél .resolu-tion of the
.r-natter hereiﬁ, that Pe_t:itiot_ler be awarded attorney fees and coéts, -or whatever 7altemate relief thi_s
honorable court deems appropriate.
HAROLD PETRY, I

| By Counsel

W. Va. State Bar #4191/
~ P. 0. Box 3667
Charleston, WV 25336
(304)345-2728 '

CARTER ZEﬁleE,/ﬁSQ;/IRE
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CERTIFICATE QF SERVICE

L, Carter Zerbe, counsel er Petitioner, do hereby certify that I have served a true and

exact copy of the foregoing. AMENDED PETITION FOR APPEAL AND WRITl OF ERROR-by

depositing a true copy thereof in the United States Mail, postage prepaid, in an envelope

- addressed to:

JANET JAMES, ASST. ATTY. GENERAL _
Office of the Attorney General

Capitol Complex :

1900 Kanawha Boulevard, East -

Building 1, Room W435

Charleston, WV 25305

on this the 21st day of July 2005,
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¥. DOUGLAS BTUMP, COMMISSIONER

¥

Defendant .

The Pet:nt;on for Writ of Prohzb.mtmn and M&ndamas and

Appllcatmn for Stay, filed en Fabruary 4, 2005, hag been

- reviewed by thm court and is= hereby DENI!:D Foxr this reason,

. the. cuse 1s DISMISS!D f.rcm the docket of the Uircuit C‘ourb

'I’hé Cz.x:cui.t Clark shall gend & certified ccpy of this

. Order ro tho foliow:.ng-

0arter Zerbe, Esq.

Attorney at Law

Post Office Box 3667
K Oharlaston, WV _25335-36g7

Jan&t James, Esqg.
Assistant Attorney General ;
1900 Kanawha Boulevard, . “!r o oM
Building 1, Roewm W-435 \
charleaton, WY 25305
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C arter Zerbe

Attomey at _Law

1021 Quarrier St, » Suite 505
. P.O. Box 3687
Charleston, WV 25338
" (304) 345-2728 + 1-800-303-3030
Fax: (304) 345-5886 = E-mail; SCZ3667 @ aol.com

‘March 17, 1999

The Honorable Larry Mul[ett Hearing Exammer
Attn: Brenda
Department of Motor Vehicles
WYV Department of Motor Vehicles
~ "1800 Kanawha Boulevard East
Building Three
‘ Char]eston WV 25317—0010

Re: Harold Petry

Dear Mr. Mullett:

Encloscd please find rcspondent s Pr0posed Fmdmgs of Fact, Dlscussmn, and Concluswns -

- of Law. The transcript of Dr. Well’s deposition taken on March 16, 1999 will be coming by separate
cover. We should be able to send that out by Monday

- Please be advzsed ifthe officer wants to cross-examine Dr. Wcﬂs we will make him avaﬂable

via telephone Otherwise, the case is ripe for decision,
' Thankt you for your attention and patience in this matter.

Véry truly yours,

"Carter Zerbe %L/LL

CZ/b d, :
Enclosure -

g "Uxy
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WEST VIRGINIA DEPARTMENT OF TRANSPORTATI ON

‘Division of Motor Vehicles
1800 Kanawha Boulevard East + Building Three

Bob Wise | Charfeston, West Virginla 25347-0010 Fred VanKirk, P. E.
Governor ' g o ' o Secre€ary
Roger Prift
: : . 7 Commissioner

Harold Ray Petry, 1t~ FILE NUMBER.: 276220A

P. 0. Box 5414 - S | LICENSE NUMBER: E449113
Huatington, WV 25701 ' _ SUSPENSION DATE: May 28, 2003

ORDER OF REVOCATION

- You are hereby notified that this Division has received notice from the elerk of the below-rramed
court that you were convicted of the following offense; DU, Cabel} County Magistrate Court.

PRIOR OFFENSES: No Record SR
Pursuant to Chapter 17C, Article SA, Section 12 of the Code of West Virginia your privilege to drive
a motor vehicle in this state is revoked as of the effective date above,

REVOCATION PERIOD: . —
Six months, eligible in ninety days, and thereafter yntil you complete the Safety and Treatment

Prégram and thereafter according to any previous order issued by this Division, 4

: Hyour préviously requested administrative hearin g has not been held, it is here!;y. cgmceled,
- If'your administrative hearing has been held, but no decision rendered, vou are hereby notified that the
* above conviction constitutes sufficient evidence fo uphold any previous order of rcvc;)oauon.. '

UFON your written request, the commissioner of Motor Vehicles will allow you an opportumity to

have an administrative hearing on the single issue allowed by law, that you are not the pemson named in the

- transeript of conviction. Such written request must be filed with the Commissioner in person or jULY
REGISTERED or CERTIFIED MAIL, refum receipt requested, within thirty (30) calendar fia}’ s ffom receipt
of this ORDER. Although your request for a hearing will be honored if received within thirty (30) calendar
days, your revocation is scheduled to begin on the effective day above. Upon receipt of a timely request,

the order will be sta_yéd until the resolution of the hearing. :

DATED AT CHARLESTON, WEST VIR GINIA April 23, 2003

e Wt

DIRECTOR

H e &

+

DHB: jm
Ce: R. Martin -
Chief of Police - o : : . .
. 304-558-3900 + TDD 1-800-742-6991 + 1-800-642-9066
An Equal Opportumiy/Affirmative Action Employer




/ - OCarter Zerbe v
L |  Attorney atLaw

800 Kanawha Boulevard East
. P.O.Box 3667
: Charleston, WV 25338
" (304) 345.2728 + 1-800-303-3030
Fax: (304) 345-6886 « E-mail: $CZ3667 @aoi.com

October 19, 2004

WV DMV

Capﬁol Complex

Attn: Bd Janco, Director of Legal Semces
1800 Kanawha Boulevard, East

Building 3, Room 118 S ' ' . _
| Charieston WV 25317-0010 : : '

RE:  Harold Petry
File No.: 276220A
. & Cmmnal Action No,- 98M-8 481

DcarMI Janco

Enclosed please find- the d1sposmon and judgment order in the above- -styled case, as well - -

. A8 Mr. Petry’s guilty plea. As you can see, he did not plead guilty to DUT but recldcss dnvmg
_ Please correct his file and restore his drivmg prmlegcs mmedzately

Thank you for your attentmn,tq this matter.

Vcry truly yours
@’bfj/ W / s
Carter Zerbe
CZfsc
'- Enclosilrc';s'

ce: Harold Petry w/o enclosures |



- _ "Division of Motor Velicles ‘ e T '
w -.__»:.A.‘.:.T_‘.}I . . : . y ,'I,D-:E r.l_bf:g—' « e - .| hhl ' N ' P g} o ¥ % . .
e " e Eegad Section v 0 - ~ani 35 VAL QAP

1800 Kanawha Boulsvard, E -« State Capitel Building 3 ‘ Nl :
Cherteston, West Virglnia 2831 7 0040 , — 7

Phone 304-559-3611 |
Facsimile 304-538-4785

\FAX COVER SHEET

T _Carker Zehe: SR veer L Novewber | Zood

From; . Edward J, Janco
Manacer

Pages: _ | (¢n AN (;CN@‘:" S“F\ca'{') _
o Hareld Peby  File No. 27ezzo-A

L — Ba&e"{ U’\;%rﬂ'_rs-sc*ﬂl_‘rff’—#- o Ahe ooarrected o
L Abstea oL JU{%’“‘”_{” (a —FA'I;‘: mc;'.#ﬁf‘ﬁ the |
Divisron hagc _s'fu,yeci +he ercr'o‘p_?ﬁvocmﬁbn
da Fhis medfer, — J

The Infermation contained In this facsimile “ransmission is only for the use of the individua! or
ety named above, and may contaln information that Is privilsged, confidantial, or exempt cr
Protecied from dizclosyra. yncer epplicatie law. ' K the roader. of this fransmission is not the
intended recipignt YOU arg heraby notified that any disclosure, disfribution, copylhg, or sction
aken In reliancs on the. contents of Hhis communication Is swicily prohibiied. if yau have received

this communication in emor, piease Immediately notit us by telephone and retum the original
MESsage to'us at the edorssy afovevie the Unifed-Stafes-Postal Servics. ==+ < —-x o ~e Lo




| -AT09:30 A.M,, AT THE DIVISION OF MOTOR VEHICLES, 801 MDISON AVEN

WEST VIRGINIA DEPARTMENT OF TRANSPORTATION
‘Division of Motor Vehicles: |

1800 Kanawha Boulevard East » State Capitol Building Three o
S 317-0010 - Fred VanKirk, P. E.

Bob Wise . .~ Charleston, West Virginia 25

.Governor _ . TELEPHONE . 304-558-4162 _ _ Secretary
| | F. Douglas Stump
. JANUARY 4, 2005 Commissioner
HAROLD RAYPETRYD - ' - ‘DIV. OF MOTOR VEHICLES

PO BOX 75327 HEARING NOTICE

'CHARLESTON Wv 15375

FILE NUMBER: 2762204 ‘LICENSE NUMBER: . E445113

DEAR MR, PETRY: °

A HEARING REGARDING THE SUSPENSION OF YOUR DRIVER'S LIGENSE, HAS BEEN SCHEDULED FOR MARGH 7, 2005,
UE, HUNTINGTON, WV.
iF YOU INTEND TO GHALLENGE THE RESULTS OF ANY SECONDARY CHEMICAL TEST OF THE BLOOD, BREATH, OR URINE, OR IF -

- YOU INTEND TOlCRDSS—EXAVMINE THE INDIVIDUAL OR INDIVIDUALS WHO ADMINISTERED THE TEST OR PERFGRMED THE

CHEMICAL ANALYSIS, YOU MUST NOTIFY THE COMMISSIONER AT LEAST TEN (10) DAYS PRIOR TO THE HEARING DATE,
OTHERWISE, THE RESULTS OF THE SECONDARY CHEMICAL TEST WILL BE ADMITTED AS EVIDENCE AT THE HEARING AND YOU -

WILL NOT BE ALLOWED TO CHALLENGE THE RESULTS.

E WITH SOBRIETY CHECKPOINT OPERATIONAL GUIDELINES, YOU MUST NOTIEY THE

IF YOU INTEND TO CHALLENGE coMPuANp
10) DAYS PRIOR TO THE HEARING'DATE OR THE SOBRIETY CHECKPOINT GANNOT BE

COMMISSIONER IN WRITING AT LEAST TEN |
CHALLENGED, '

| THE SCOPE OF THE HEARING SHALL BE WHETHER YOU DROVE A MOTOR VEHIGLE IN THIS STATE WHILE UNDER THE INFLUENCE _
OF ALCOHOL, CONTROLLED SUBSTANCES OR DRUGS, OR DID DRIVE A MOTOR VENICLE WHILE HAVING AN ALcoHoL :
CONCENTRATION IN YOUR BLOOD OF EIGHT HUNDRETHS OF ONE PERCENT {.08) OR MORE, BY WEIGHT,

ANY REQUEST FOR A CONTINUANGE MUST BE SUBMITTED IN WRITING AND MUST BE RECEIVED BY THE DIRECTOR OF LEGAL
SERVICES DIVISION, DIVISION OF MOTOR VEMICLES, BUILDING 3, ROOM 118, CAPITOL COMPLEX, CHARLESTON, WV 25317, AT
LEAST FIVE DAYS PRIOR TO THE SCHEDULED HEARING. DATE. EACH REQUEST FOR A-CONTINUANCE MUST CONTAIN A WRITTEN
STATEMENT SHOWING GOOD CAUSE AS To WHY THE HEARING SHOULD BE CHANGED. THIS REQUEST WILL NOT BE GRANTED BY
TELEFHONE. FAILURE TO APPEAR AT THE HEARING WITHOUT A CONTINUANCE WILL CAUSE THE SUSPENSION OR REVOCATION
TO BE UPHELD AND AUTOMATIC ASSESSMENT OF THE HEARING COSTS. ' o S :
o | HAS BEEN CHALLENGED
DIRECTOR - . .
CARTER ZERBE ESQ

PO BOX 3667
. HUNTINGTON WV 25336

- TDD 1-800-742-6991 + 1-800-642-9066
At oot M madea—3ind & ..l:'ngﬂ,_;.'___ i oar v " .



Supreme Court of Appeals of West Virginia -
»DOCKETlNG STATEMENT

ool

Action:
T

‘Style of Case ( use style from final order) _

HAROLD PETRY, II ' SR 7

Plaintiff Criminal [
v
Petitioner(s);

F . DOUGLAS STUMP, COMMISSIONER )
| | Plaintif(s)

" Defendant .
pendnt Defendant(s) [

, : : Circuit N
Circuit Judge: Tod Kaufman o , ‘Number: =~

. Cou nty: Kanawha

TIMELINESS OF APPEAL

Da'te_ of entry of judgment or order appealed from: Feruary 10, 2005

Filing date of any post-judgment motion filed by any' party — : !
pursuant to R, Civ__. P. 50(b), 52(b), or 59: N/A ‘ . ﬂ L E

Date of entry of order deciding post-judgment motion: N/A o)

MAY 25 2006

Date of filing of peti'tion for appeal: may 10, 2005 ' L

Date of entry of.order extending appeal per_i_od_ﬁ N/A Sugggi\(/\ éggg&-}l (Ijlﬁ:g{l;i%%‘gl.s

OF WEST VIRGINIA__

- Time extended to:

FINALITY OF ORDER OR JUDGMENT |
Is the order or judgment appealed from a final decision on the merits as to all-issues and parties?

o v [CINo N
- 1If no, was the order orjud\gmen.t entered pursuant to R. Civ. P. 54(b)?; :
S | o [Cves  [No - [Z]NA
 Has the defendant been convicted? |:] YES©  [INO N/A
Has a  sentence been imposed? -~ YES [INO N/A



s the 'o__fefendaht i,ncarcerated.?. I:l YES [INO a /] _N/A
Has this case previously been appealed? | |:I YES ino

if yes, give the case name, docket number, and dlsposmon of each pnor appeal on a separate sheet.

Are there any related cases currently pendlng in the Supreme Court of Appeais or Circuit Court?

ves [ZINO

if yes, cite the case and the manner in which it is related on a separate sheet.

CASE INFORMATION
State generally the nature of the su:t the rellef sought, and the outcome below. [Attach an add:tionai
sheet, if necessary.]

After being arrested for DUI on November 20 1998, your Petitioner, Harold Peiry, IT, tlmely requested a hearing on the
revocation of his driver's license and 2 hearmg was duly scheduled by the West Virginia Division of Motor Vehicles on

- February 16, 1999, Evidence was adduced including photograaphs and expert testlmony on behalf of Petry was admitted
into evxdcnce ) . .

Onl anuary 4, 2003, the Respondent notified Petry that they were conductmg another hearing because the original
. transcript and evidence had been lost,

Petry filed a Writ of Prohibition and Mandamus and Apphcatlon for Stay in the Circuit Court of Kanawha County
agserting that Petry had been irreparably harmed by the actions of the Commissioner. Without holdmg a hearmg or taking
any evidence, by order dated February 10, 2005, Judge Tod Kaufman summarily demed Petry's thltEOIl

Petltxoner seeks to prohibit Respondent from ho]dmg another hearmg on the revocation of his driver's: lxcense and that his
driver's license be permanently restored to him. : :

State the issues to be raised on appeal [Attach an additlonai sheet if necessary, Use carriage returns .

'to number the | issues in a manner correspondmg wrth the pet:tlon for appeal.]

Entcr text here. Use carriage returns as S Necessary. Select and delete thlS text before contmumg Use "TAB" to move
between fields in the form. '

* The Circuit Court of Kanawha County comm1tted reversibl error by summarily dismissing Petitioner's Writ of Prohibition
and Mandamus, and Application for Stay as the Commissioner committed clear legal error by attempting to hold & hearing
on th revocation of Petitioner's license aftering losing the record of the original hcarmg and waiting over five years later to
reschedule & hearing. .




Continued: State the issues to be raised on appeal. [Attach an additional sheet, if necessary Use

carrrage returns to number the i issues ina manner corresponding with the petition for appeal 1

Enter text here Use carriage retums as neoessary Select and delete thrs text before contmumg Use "TAB" to move

: between ﬂefds in the forrn

- CASE MANAG EMENT INFORMATION

Do you wish to make an oral presentatron of the petition?

Has the entire or only portrons of the record been desrgnated?

- If the appeal is granted,do you desrre reproduction of the record
. orthat the case be heard on the original record?

List counsei for each adverse party to the appeal. Include name, . fir rm name, address and telephone'

[V]VYES . NO
[/ ]enmRe [ ]PORTION

(] REPRODUCED

, :]oruc:rNAL

number, If unrepresented by counsel, provrde the address and telephone number of the adverse

party: Attach an addltronal sheet if necessary

Enter text here. Use carriage refurns as necessary. Se!ect and deiete this fext before contmumg Use "TAB" to move

bctween fields in the form

_ Janet James Asst. Attorney General
Office of the Attorney Genera! :
State Capitol Compilex

‘Bldg. | Room W-435
1900 Kanawha Blvd., East
Charleston, WV 25305
(304)345-2728



List the Petitioner(s) name: Harold Petry, 11

If incarcerated, provide institutional address:

Name of attorney or pro se I:tlgant fllmg Docketmg Statement Carter Zetbe

- ATTORNEY D PrO St

will you be handling the appeal? YES I:I NO

If 50, provide firm name, address, and telephone number: Carter Zerbe Law Office

P. 0, Box 3667
Charieston, WV 25336
{304)345-2728

~If this is a joint statement by mult:p[e petitioners, add the names and addresses fthe other petltioners '

and counsel joining in this Docketing Statement on an additiopd] Jshogt 0 ied by a
certlﬁcatron that all petut:oners concur in thES filing. ' ’

Srgnature

WV Bar No. %{/

' Date: j’; // ‘;/ ﬂ;

o Remembe_r to Attach:

1. Addmonal pages lf any, containing extended answers to questlons on this form
2. A copy of the order or Judgment from which the appeal is taken. :
3. A Certificate of Service.




' S J""w g‘:"'?*," |
TN m cmcu:c'r co:mz' oF rmm ‘dommr WEST vzmm:a
ﬁwaraglo ” -

xanonn,rzrnrﬁ_zi,_ - Hﬁugﬁﬁf “ﬁﬁhg'

| ‘Plaintifs,
Yoo o " CASE NO, 05-I§G-50
F. DOUGLAS STUMP, COMMISSIONER,
‘Defendant ,
QRDER
The: Petltlon for Wrmt of Prohabzt;on and Mandamas and

Applxcatzon for Stcy, flled on Fabruary 4, 2005, hay been

reVLewad by thla Court and is hereby.DENIED. For this raason,'

the case is DISMISSED fram the docket of the Circus.t Court:
The Cmrcuit Glark Ehall send = certlfied copy of thl!

_Order to the follow1ng,'

Carter Zarbe, Esq.
 Attorney at Law

Popt Office . Box 3667
Charles*on, WV _253358-3687

Janet Jame.s, Fagq.
Aulsta.nt Attorney General
1900 Kanawha Boulevard, E,
Building 1, Roem wW-425 )
C‘hlrleston, WV 25305




