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IN THE WEST VIRGINIA SUPREME COURT OF APPEALS

Lawycr Dlsmplmaxy Board,

Pet_moner, .
S o 7' | - , . Docket No. 31794
~ John Patrick Baﬂ, a mcmbcr. | | |
of thie West Virginia iagr, |
| R_espondem",
: Monongqlia County Bér Associatioh,
Intervenor. 7
BRIEF OF ONONGALIA COUNTY BAR ASSOCIAT
| I INTRODUCTION | |
| The MOnoﬁgalia Couhty Bar Associa!ion;("‘]éar Asso_ciaﬁon") after reviewing the Re’pért of
the Heanng Panel- Subcommttm in this matter and after dlscussmn and debate duly passed a
resolution cxpressmg its dtsagreement thh and concem about the sﬁpulated d15c1p11ne adr.apted by
the Hcarmg Panel Subcommﬂ:tee Spccxﬁcally, the Bar Assocmtlon resolved “that the pmposcd
remcdy is madsquatc to mdress Ball 5 cxccsswc exccutor and trustce fees, famlly gifts, fees
| ncgouatcd with the West Virginia Umvemty Fouudatmn (" ‘Foundanon 7), and that it contains no -
admomshment or prohlbmon rcgardmg Mr. Ball’s contmuatlon m acting as cxccutor trustee or
ﬁducxary’ for thc estates that are the S’llbj ect matter of the charges,' In support of that resolutmn, the

_ Bar Association now submits this Brief.

: 'Resolution of the Monongalm County Bar Association as ' quoted ix the Bar Assocmtlon s Motion
o lo Intmvenc for Purpose of Filing Objectlen at pagcs 2~3 _
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~ The egregious misconduct of the ReSpbndent, including both multiple violations of well-

~ recognized Rules and grossly excessive fees, inﬁolvcd an abuse of the attorney client rclationship '

| and the intentional dlsregard of well—rccogmzcd rules, - Thls misconduct which has been well
' pubh(:lzed has brought dxscredlt to the Respondcnt and, unfortunately, also promotes the worst

i :stcrcotypes of the legal profession.

Howevcr there is an even greater ljroblcm when one member of the Bar engages in such

:msconduct and the Bar fails to addrcss the seventy of what has occurred. As thxs Court has
rccogmzcd rmsconduct by a member of thc Baris ‘haﬂﬂy conducxve to preservmg the mtegrzty of

the legal professmn and mmntmnmg mutuai respect and conﬁdence between the menbers of the Bar

and the sometytheysewe " Lawer.Dzsaplmarde v. Friend, 200w Va. 368,373, 4895 E 24750 |

' ( 1997) If the legal community, in this case represented by the Lawycr stmplmary Board and this

' -Court, failsto adequately and fairly address the Rcspondent’s misconduct and his success m profiting
~ from that misconduct, thc.intcgrity of the profeséibn will Sﬁffcf in the eyes of the public.

Unfortunaxely, the Bar Assomatmn has concluded that the rccommendanon of the Heanng Pancl

: Subcommttee 1f adopted by thls Court will have precxsely that ct‘fcct

ML STATEMEN'I_‘ OF FACTS

 The facts to be considered irs this matter are those set forth m the chorf of the Hearing Panel

Subcommiittee.
) 0 | ARGUI“ENT

'. A Introductmn

Undcr the rules appllcablc to !awyer disciplinary pmcccdmg, thls Cuuﬂ has the authonty to

' accept modlfy or rcjcct the recommendahon of a Hcaxmg Pancl Subcom:mttee of the Lawycr
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Disciplinary Board. In the present case, the Court should exexcise its aumbrity_by rejecting t_he
“ recommendation of the Hearing Panel Subooﬁndﬂce and remanding the matter to the Hearing Panc_:l'
o éubcoinmit_téé fora hea_riﬁg on t};c ﬁmrité (;f the ;:ha;rges with directives as to the scope of sanéﬁpns
availabie,in a c-asc of this typc and of the fueans of enfo.rcing.those sanctioné. '
Thc rccommcndatmn, contained in the Heanng Punel Subcom:mttce s chmtt should be
rgj cctcd bccausc it is inconsistent with the purpose of lawyer dlsc1plmary proceedings. The pnmary _
purpose of thp ethics or lawyer disciplinary proceedings is the protect;on of the public and M
:feé GSUTANGE of the g'ublfc as to the 'rél'iabilimr und_integrity of attomeys. Office of Lawyer
Disciplinary Co:'zn;ve.l ﬁ.VAIIb..er's 214.W Va 11,13, 585 S.E. 2d 11,13 (2003); Committee on Legal
Eth:cs of West erg’lma Stare Bar V. Iimer 190 WVa 433 436, 438 S.E.2d 613, 616 (1993)
Unfortunately, the mcommcndatmn in the present case fails to reassure the public as to the
reh_abxlu_y and z_ﬁ_tegn_ty of attorneys. To the contrary, the recommendation st;nds,a mcssagc to the
,pﬁblic that au .attomcj-z cazi Violatc ethical standards, engage in unet}ﬁcal conduct that ’dircctly
bcncﬁts himself and his farmly, charge grossly m:reasonable fees and rctam the bencﬁts of hls
: unethmai conduct.” | | | | |
Furthermore, la@cr -dis‘cipline serves as “both .ﬁ1§trﬁption on the standards for ethical
' _ conduct and as a dctcrréhcc against'similaf misconduct to other attomeys.” Lawyer Discliplinary Bd'
W Turgean 210W.Va, 18], 183 557 8.E. 2d235 237(2000) Morever, appropnate dmcxplme seelcs |
. to adeqnatelypumsh a lawycr for mlsconduct Syl. Pt. 3, Committee on Legal Ethzcs y. Walker 178
W.Va- 150,358 S.E.2d 234 (1987). The recommcndntion of the Heanng Panel Subcommittcc n thi_s

cases is inconsistent with all of the p’uiposes of the disciplinary system.
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" The Bar Assocmnon recognizes and understands the d:lemma Wthh the Office of

Dmcnphnaxy Counscl and the I-Ieaxmg Panel Subcomxttce faccd in attcmptmg to reach a fesolution

n thls matter. The Bar Assoc:atlon also mcogmzes the actlon of the Chief DlSClpllnBI'y Counsel and

o of thc Hca.m)g Panel Subcommittee were enot motivated bya sense that the rccnmmcndauon wasj ust

but rather by the mistaken pemeptmn that thcu' power and authonty to enfome sanctions that

included mcanmgfu] restitution was constramed Appamntly, the Hcanng Panel Subcommittee
recogmzcd that it had the authcmty to recornmend rcstltutmn pursuant to Rule 3.15 ofthe Rules of |

Lawyer-[}lsclphng;y Prqcadme, but it concluded that it lacked any mechanism'to enforce restitution -

~ other than through restrictions on a lawyer’s license or as 2 condition for reinstatement. Re ort,
WYET. § ] ep

p. 12 (statixig that the “enforcement of restitution is accomplished through appropriate restrictions

ona lawycr g license and ng‘nt to practice, or as a condition for rcmstatcmcnt") As a result it

' dcmdcd to rccommend an agrccd dlsposmon of the pcndmg charges that permits the Respondent 0 |

retam the funds and other property that he and his famlly recewed from the cstatcs at issue even

- though thnse funds and property were obtamed, in Wholc or in substantxal part, by conduct that

| blatantly wolated Rulc 1 5, Rule 1.7 and Rule 1.8 of the Rules of Professmnal Conduct Further,

- while it reduced the Rcspondcnt' 8 ﬁxture payments from the Foundatlon, itallowed hlm to continne
. to receive a portmn of those payments. In light of thc severity of Rcspondcnt 5 m:sconducg it is

dlfﬁcult to undcrstand why the Heanng Panel Subcommxttee acccpted an agreemem that not only

_hxruts rcsqtuhon to an unlikely event, i.e, a rcqucst for reinstatement five years into the futuré

which, given the Respondcn_t's age and circumstances, is 8 most un]jkely event, but also permits the

Respondent to continue to receive payments resulting from the conduct at issue for years into the

ﬁ]‘tIIl;e; ‘
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Moreover, while the Hearing Panel Subcemmittee discusses the money it has preserved for

- the Foun-:lahon and its bcneﬁcxanes by thc agreement to reduce the future payments from 1% of the
market value of the ﬁmds created by the wills of Vivian Dav:s Mlchael and GIona G. Dav:s to

25%,” the real quest:on is why the Respondent should conhnue to receive any payments atall. The

Bar Assomatlon urges this Court to reJect the nohon that it Jacks the power and authority to prohlblt

the Respondent fmm recelvmg any future paymcnts from the Foundanon As dlSCUSSEd below, if

this Court ordered that, as a part of the sanctions in this matter, the Respondent should be barred

from recelving future payments,' the Foundation is likely to honor that order and, even ifit chose to. _

ignore it, thiz Court is not without authority to issixe an erdcr under its inhemnt bowers

B.  The Misconduct at Issué as Set Forth in the Report of the Hearmg Panel
- Subcommittee Is Extremely Egregmus '

The Bar Assocxahon recognizes that the Respondent has a right to a full heaﬁng before the

Court reaches any final conclusions regarding his alleged misconduct. Nonetheless, the stipulations

set forth m the Report of the Hean'ng Panel Subcommittee demonstrate either a reckless or

mtenhonal disregard of ethlcal standards by an expeneneed aftorney who has proﬁted and under the

pmposed dmpes:tmn ‘will coxmnuc to proﬁt by willful v1olanons of the Rules of Professlenal
Cc»nduc:t.3 Tlms 1s not the case of a young and mexpmeneed attorney who m:ght fail to appremate

the sevemy of hlS Imscenduct To the COI]tI‘RI’Y, thls is an expcnenced attemey who cemunly knew

and understood that h15 eonduct violated the Rules of meessmnal Conduct.

"Repart, p, 13.

1Ml!hougl*l the original charges involved three separatc cstates this Brief only addresses the issues
related to the estates of VIVIBH Davns Mlchae] and Gladys G. Davis.

3
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This 15 also a case where the mount of the money obtained as a rcsixlt of ethical Qiqlations

is g;ossly'excessiv'e and where ﬁlerf:_ do not appear to be any third partiés with both th.e standing to

qhai]#nge tﬁe Respondeﬁt;s ﬁscpnduct through a ciVilr aét_ion énd/pr the \a'iﬂiﬁgness to do 'so' In
most caseé, the issue c_uﬁently, fa(;ing ths Coﬁﬁ would not occur bécanse there wpuld be someone,

aﬁ heir or a 5cneﬁeiary ofa beqixe.st',. who could an;i most probai)]y would chﬁlle_ngé the attor;iey'é

_ coﬁduct t_hrox’xgﬁ a civil aétiqn_. Seekjng %estit\_ltion from the RcSpon_dex;t fo the qsta_tc- In the ;;rcscnt

case, however, thert; do not appear to be any close relaﬁ;res of the decedents with an Interest in or
standing to do so and the Foundation appatently does fxot bélicvc that it can bring a legal action on

behalf ;)f fbi: bcﬁcﬁciaxics of the decedents’ bequcst or, for what‘ever other reasons, has éhoseﬁ not

to 50 so.; ' | | | |

_V - An -anaiysis; of the monies obtained by_ the Rcsmndcﬁt is one measure of the serioﬁsness of

| his offenses.’ 'A.s noted in the Report, the 'fecs.c-harge(‘l for various activitii_:; WG;“e umeasopablc, to

say the least, and violated Rule 1.5. Report, p 7,23. The wills inchided pro*ﬂifiz»:i_m:as= auﬁmrizing the

Respondent to be pzﬁd 7.5% of the value of the estate as his fee fm; séﬁdng as‘ executor. Under ﬁny

- test, this was a giois;ly exccésivc fee that was not justified by either the facts__or the law.® The Report

“In fact, it is in cases precisely like the present one where an attorney is most 1ikcly to engape insuch
" conduct. He recopnizes that there will be no heirs to challenge his role in drafting a 'will and taking other
action that benefits him and his family at the expense of the estate. ' ' o

-*The analysis prcScﬁtc_d in this Bref .simpl-iﬁcs some of the issues and focuses on probate assets.

“In Syl. Pt. 1, Estate of Lapinsky v. Sparacino, 148 W. Va. 38, 132 5.E.24 765 (1963) this Court
notcd that a fee of 5% for administering an estate is a reasonable fee. However, this Court also noted that the
recognition that & 5% fee is reasonable “is not inflexible and proper compensation may be more or less,
depending upon the circumstances of the particular case.” Id. See also Blackv. Black, 171 W. Va. 307,315,
298 5.E.2d 843, 851 (1982). As evident from the fee schedules of financial institutions, discussed infra, one
of the circumstances to be considered is the size of the estate, The Court’s reference in Lapinsky to a fixed

: 5% rate was never intended to be applied to estates of the size of those in this case, Moreover, nothing in
- theReportof tlm Hearing Panel Subcommittee suggests that there was any unusual work for the executor that

6
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outlines the work dﬁnc by th;e Respondent for the estates, Report, p 6,9 21. I\fothing m the
dcscnpuon of Res;mndcnt 8 work suggests that ths estatcs mvolved any unusual or compl:cated
Id ‘.t:ct the Respondent 5 fee for mxmma] Work on two cs‘tates totaled $1 579, 088 00.

| By comparison, the Iegal and ﬁnancml commumty recognizes that the fec for sett]mg an
estate should vary with the size of an estate. ’I‘]:us results from thc fact that the an execufor’s work
does not necessanly mcrcasc pmportlonatcly as the size of the estate increases, For examp]c
financial mshtunons generally have fee schedules which reduce the fee, as apercentage of the estate,

- as the size of the estate mcreases The fce schedule for Umted Bank, appllcablc to estate settlements,

- is 5% of the first SSO0,000.00; 4% of the next $500,000.00; 3% of the next §1 000, 000.00 and 2% -
of the excess over $2,000, 000 00." Exhibit A.- Under this schedulc the Respondent would have
eamcd an cxecutor fce (cxclud.mg fees gencratcd by income from the estatc) of appmxlmately | _
| $23 6,044.00 for thc Estate of V1v1an Davis Michael and $264,907.00 for the Estate of Gladys G. |
Davis for a total of SSOO 951 00. Tnstead, under the 7.5% fee in the wﬂls be received fees
(exc}udmg fees gcnemted by income fmm the estate) of §753, 916 00 and $825 172. OO for a total

. of $1, 579 088 00.” Thus if one comparcs the Respondent 5 fee as executor w1t11 the United Bank'

~ would _]ustlfy B 5% fec, let alone thc 7.5% fee charged by the Respondent.

"Under the fee schedu]es of the Huntingion National Bank, Exhibit B and BB&T, Exhibit C, the
Respondent would have received even less, For Huntington National Bank, the fee schedule is 3% for the
- first $500,000.00 and 2% of the value of the catate’s probate assets in excess of $500,000.00. For BB&T,

the fee schedule is 414% on the first $1,000,000.00, 3'%4% on the next. 31,000 000 00, 2% on the next
- $1,000,000.00 and 11/3% on estate asse:ts over $3,000,000.00.

work. Tothe contraxy ,the stipulated findings note that “No unusua] dlfﬁcultxes were cncountcred‘ T
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fee schedulc the Respondent s fee was approxlmatcly 5L, 078 137 00 more than Lhe Bank would

have charged 8

In addition to thc excessive fee for thc estate asscts thc Respondcnt has recclvcd fees, from
1998 through 2001 for servmg as “trustee” of the tmst established under the will of Gladys B. Davns h
totalmg $318,000.00, Reporr, pp 6»7 1. 1 Since Ms. Da\as ched in 2001 the funds have been

turned averfo the Foundanon Yet, despite the fact that the Foundatlon now admlmsters the funds,

the cho:t notes that the Respondeht continued to 'coliect paymcrxts for services that the chort

descnbes 2s “ministerial.” Accorﬂ.mg to the Report, the Respondcnt has coliectcd $336,889., 61 from -

January 2002 through Januaxy 2004 Id pp. 9- 10 ;| 29
The Respondent, an expenbnccd attorney, was ccrtamly aware of the cases discussing a 5%
“fee. Moreover, he was certainly aware that thc cxccutor s fcc asa pcrccntage of the assets of thc

By estatc should be reduced as the value of the cstatc mcreascs th, instead of the decreasmg the fee

bclow 5% in hght of the valuc of the: estates, thc Respundcnt wrote wills in which he created, for

hxmself fees that were actually more than thuse approved by this Court for much sma]ler estates.

Thc forcgomg fees do not mcludc the value of the annuny whxch wcnt to the Respondent s' '

children when the RcSpondBnt helped Ms Daws changc thc bcncﬁc:ary of the anmuty to the

,Respondent's ch11dren in wolatmn of Rulc 1.7. Report, P 5 1f 16. At the time of Ms Davis’ death

‘the anmuty was valucd at $487, 783.13. Id, PpP- 4—5 11215, Nur does it include the va.lue of the

_ propcrty ($44,300.00) that, in a will written by thc Rcspondcnt, was bequeathed to Respondent ’s wife

in violation of Rule 1.8 or the executor fees on income earned by the estates in the amount of

$4427000 Report p. 3 Y7 p.6, 122

*This does nat include the ckccssive fees charged on the income of the estate. Report, p. 6,7 22
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Thc shecr size of the financial gain to the Rcs;)cmdcnt and his family resultmg from the

. Respondent s m:sconduct i§ shoc.kmg Yet ai most, the mcommendanon reqmrcs a $500,000. 00 o
payment 1f and only if, the Rcspondent decxdes to seck ramstatement in five years, an cvent that .

seems unhkelym light of the Rcspondcnt’s age and pcrscmal situation. Even if the Respondem does '

. seelg remstatement and pays §5 00,000.00, he wﬂl stxll emerge from this prqccedmg retm_nmg wellover

$1,000 000.00 from his imethical conduct, to say"nbt‘tﬁng of the annuitieé he helped provide to his

children. In addition, the Foundatlon paymcnts which apparently stopped in J a.nuary 2004, will be
remstated although at a lower level Wlﬂl., presumably, a ret:roacu\re payment to the date of bis- last
payme:nt in January 2004,

 The Respondent s misconduct is equally cgregious when mcasure.d by the nature of the Rules

that were violated. In add_mon to blatantly violating Rulc 1.5 ;egardmg rcasonabl; fees, the '

- Respondent audaciously vjolaicd the bﬁght line rule set out in Rule 1.8 which prbhibits alawyer from
Preparing an instrument that gives the lawyer or a perﬁon related to the lawyer “any substantial gift

_ fmm a ciieﬁt, including a tegtamentaxy giﬂ." Andthe image of thc Respondent driving his client, Ms.

Davis, to the bank %0 shc could mgn over a large annmty to his own children is one that bnngs litle

. cred;t to thc Rcspondent in parhcular or the lcgal commumty in gencral It i8 dxfﬁcult toi unagxne that .

an attorney of the Rcspondent's expen@nce did not know that he wag acting in duect v1olat10n of a

- well known pmhﬂ)mon on wnhng wills that bencfit the lawyér or his family. The Rcspondcnt_

certainly knew that, if the clients in qucsnon rcaIIy wantcd to bestow such wremendous largess on him
and hls farmly, he had to rcfcr theri to another attorney for mde:pendem represemanon and advice,

This duty, under Rule 1.7 and Rule 1.8 was certamly known 0 thc Respondent Althdugh the

: Re5pondent should be glven the Opportumty to explmn his achons ata hea.nng on the charges, gwen'
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the expcnence and knowlcdge ofthe Respondent there isa strong mferencc that l'us decision to ignore
" the Rule of Professmnal Conduct was wﬂful |
lecn thc nature of the mlsconduct ati 1ssue snd thc ﬁnancml wmdfal] to the Rcspondcnt and '
' 1115 fam:ly, the rccommcndatlon of the Heanng Panel Subcommittee not onlylcavcs awrongdoer with
a substant:al proﬁt ﬁom Ins w-rongdozng, but also undcrmmcs the public’s pcrceptlon ofthe mtegmy
qf the West Virginia legal conm_lpmty and the institutions designed to regulate ati.:omey mlsr;onduct. :
| C; ’Th‘is Conrt S_ho_ult_i Order Complete Restltﬁtln'n oﬁ the Fn&s of thfs Ca.se |
' Whilé the lawyer disciplinary' pmdadurés are not generally a suhstihﬁe fo?l a oivil aétion this -
Court has rccogmzcd that restitution may bc an appmpnate prov:sxon in an order in an ethics
V proccedmg As stated by thxs Court n Commxrtee on Legal Ethzcs V. Gallaher 180 W Va, 332 337, .
376 8. E 2d 346, 351 (1988), the power to order resnmtzon as a sanctxon for an ethics vmlatlon flows
from the mhcrcnt power ofthe Cou:t Mort:ovcr as Lhe Heanng Panel Subcommxttcc rccogmzed, the |
Rulcs of Lawyer Dlsczplmary Proccdum expressly authonze restitation as one of the sanctions
avaﬂable ina lawyar dlsmplmary proceedmg Report o 12 This Court has rehed oIl its powcr to’
' order reshtunon on more than one occas:on in the past. See, e. g Laugzer D:sczplmary Bd. v, Dues
| —w Va, — 624 5.E2d 125 (ordenng restmmon to former clients in an amount that totals
513 000 00) Lawer Drsctplmary Bd . Lusk, 212 W Va 456, 574 5.E.2d 788 (2002) (ordcnng -
_‘rcstxmtmn to threc ‘clients); LaWyer Dzscrplmaty Bd v. Frxend 200 W,Va, 368, 489 S.E.2d 750 .
' (1997) (ordcrmg restltutxon n the amount of $118, 000 00); Cammmee on Legaf Ethics v. Gallaher -
- supra (ondenng reshtunon to client of balance of excessive contmgcnt fee reducmg fee from 50%

to 33 1/3%).

.. "Rale 3.15 of the Rules of Lawyer Disciplinary _Proccdi;rc. N

10
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This Court has not pfevicusly cronsidcredr restitution at the level appropriate in this case.
Howeirér, the sheer amount of the mon;y obtgined through ethical Viélations i1} the present case, the
audax:.ity1of-' the violatioﬁs and the lack of an heir who. has chalIengéd -the. nﬁgconduct disﬁnguishes ‘

 this cﬁge from all otfxér prcccdc.nt.;- and increases @e impoffance of sanctions in this lawyer |
' disi:_ipiiﬁmf cﬁsé that are proportional to the ﬁrmngdoing involved. Asa result, the?e is no reason to
aWt a rci:o'mn.lcndation tfxat limits thc_amourﬁ of restitution to $SOQ,OO0.00. There is 4s.imi)ly no
reason to limit an order of restitution because the fruits of the attomey’s wron'gdoing are mea_sure;d
in rt_ﬁllioﬁ# instq_ad_of in thqﬁsaﬁds. Certainly, the rule is not “the moxﬁ éne profits from an ethjcal
viqlatibn,, the ;rmq‘rc one gets to keep,” Tﬁus, the Hearing Panel Sﬁbcommittcc Ashc-ml'd still determine
. the full a:tnouﬁt.a-’.)f résﬁfulion to.whjch the beﬁéﬁcigﬁes of the.bt-sque;t are entitled,“’ In the present
: case, restitution shnﬁ]d requifc'thc Res;iondt%nt t?) pay ali r-no_n:ias that he Dbtﬂiﬁﬂ\d in violatioh' of the
" Rules of Prbfessional Conduct_ to fhe Foundatioﬁ to be used for the.- purposes intended by th.c‘ .-
- testators.!'  The sx':;ct arﬁount. of that restitution is a matter to b'c- left to the .Hcarin’g i’anel :

- Subcommittee when it hears all of the evidence after this matter is remanded fox further proceedings.

- 1° At present the only issue to be decided should be whether full restitution is the appropriate -
sanction in this case. A discussed infra, the contermpt power is clearly available to enforce restitution. The

question as to whether it should be used to enforce restitution in a particular casc can obviously only be

decided on & case by case basis af the time the contempt petition is brought.

* Y'The Bar Association recognizes that the Respondent may claim that his clients wanted him and his
- family to have all the moncy and property that they received. However, this misses the point, Lawyers are
frequently placed in a position of ust and often, after years of representing a client, one may find that the
client desires to reward the attorney in his or her will. Ethical attornceys, however, understand that they
cannot abuse such trust and loyalty for personal profit and that the Rules of Professional Conduct lay down
clear guidelines for how they must behave in such instances. Allowing the Respondent to profit from his
viclation of those Rules is insulting to the vast majority of West Virginia attomeys who, recognizing their
cthical obligations, avoid the temptation to cross ethical lines and, in so doing, refrain from the misconduct
- at issue in this case. Moreover, even if one treats the excessive fees and/or other bequests in this case asa .
gift, the Respondent certainly knew that, under Rule 1.8, he was prohibited from participating in the
preparation of such wills. S R ' _ . '

T
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D..  This Court Can Enforce an Order of Restitutioﬁ

Sinc_:q restitution c_:at-‘l'be awarded, the orﬂSr ism_m_ i;‘i wﬁgthcr an order of thls .Court_-whilch
:includcs.rcstimtibn can be enforced in a case where the at_tdmey"s hcense to practice Iéw_ has been |
su.s.pendc'd or annul_ch and tﬁe ettorney does not apply for minst;atéfqgntf_ The answe_rio that question
is affirmative. . | N

. _ Th-t-.’: Hearing Panel Subcomxﬁittce erred in rejecting that.cc.mci_u.sion becéusc it mistakenly
- relied on a éasa from Fldrida.- In Thé.FIoridar Bar v. Della-Donna, the Florida court concluded
rés;imﬁon in a discipﬁnary.matter.s.hbuldlndt be a subs_ti_tute. for private _litigéﬁOn and limited the
énfdfccmént of restitution i'n'r_Flolrit‘ia disciplihary ;ctions to cases i;rherc it could be enforced as a
rcéh#icﬁoﬁ on the priViiege of practiciog law. 583 So.2d 307, 312 (Fla. 1989). Report, pp. 12-13.
While tha_t may be the law in Flbﬁda, there is no lp_gic%d rcason for sqch a Iinﬁtation on the power of
this Cémt to enforce its o_ﬁvn orders. ” | N
| The Heaxing Panel Subcommitree’s cbnclﬂsién alsﬁ ignored-both_thc power of this Court 1o
en.forc':é its 'orﬁers and thc. impéﬂant publip nterests viﬁdicated through the lawyer d_iscipiihary
proccdﬁm. Restitution in a lawyer disciplinary proceeding is not just la'sat_zc_t.ion p]acéd upon an
e _attdmey; it ;ls§ helps a,ssumr fh(_e_ public that t‘h-c {egal S){SieI‘h will act to_ma‘iﬁtain thé Bigh-sta.ndar_ds
of.thg prqfeésion and to insure tﬁqt lawyers w11[ not pmﬁt from fhei'r owﬁ Wrox‘igdﬁiﬁg. For éxamplc,
| the Suﬁreme Court of Utah_c-)r'dered an attorney disbaf;ed for misappropriating funds ﬁoﬁl an estate

and, as part of the remedy, ordered full restitution even though the attorney had alfeady settled with

.  Moreover, the language in the Florida opinion, suggestiag that a disciplinary matter. is not &
substitute for private litigation, makes sense if it means that a disciplinary matter should not become
substitute for disputed legal malpractice, However, this Court, as discussed above, bas long recognized that
a disciplinary proceeding can be a forum for ordering restitution in au appropriatc case. -

12
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the chﬂnt In re Babzhs 951 P, 2d 207, 216-217 (Utah 1997) The Utah court rccogmzcd that the
purpose of a d1501p1ma.ry proceedmg is broader than thc Interests of thc individual attomey and client:
“the Bar is not mcrcly vmdmatmg the Kernses’ personal interests when it demands restitution
“of ill-gotten property. The Bar is promoting the purposes of the Rules of Lawyer Discipline
. and the Standards for Imposing Lawyer Sanctions, which are “to ensure and maintain the high
- standard of professional conduct required of those who undertake: the discharge of
professional I'CSpOIlSlbthGS a5 lawyers and to pmtact the pubhc and the administration of
-justice.”
Id at 216 Thus, unlike the Florida court, the Utah Supreme Court of Appeals recognized that
Testitution serves a purpose beyond making a chcnt wholc; it is sometimes cssmtiﬂ to fulfill t.)roa.der
- public puxposcs * As noted above, this Court has also rccogmzed the role of dmc:plmaxy procecding _:
in rea.ssunng the public asto the reliability and mtegnty of attomeys Oﬁice of Lawyer ch:plmmy
' Coun;el v. Alberss, 214_W.Va. 11, 13,585 S.E.2d 11, 13 (2003).
As &is@ssed suprd this Céurt has the inﬁercnt power tr;n “suécrvise xegulﬁtc and centrol the
. pracncc of law” and, pursvnant to that power, “may order such other actions as it deems
: appmpnatc. .07 Syl Pt 1, Ojj‘ice af LaWyer Dzsc;plmary Counsel v. Albers, .:upra Given the
brcadth of this Court’s powers it is hard to conceive that it is 1mpotent to enforcc an order of
.'mstltutxon through comempt ar, for that matter, through such other relief as it may fastﬁon"
Moreover, in another context, thm Cowurt hasg recognized that a West V:rgmla tmal court has the
mhcrcnt puwer to “to do those things mecessary to enforce its oxders.” Clark v. Druckman, W Va'
' ;___, 624 S.E2d 864 871 (2005) (quon.ug Levzn Mtddlebrooks Mabre Thomas, Mayes & Mztchell
- "PA v. United States Fire Ins. Co., 639 So. 2d 606, 608-09 (Fla. 1994)).

. The Rules of Lawyer Disciplinary Procedure expressly recognize that this Court’s contcmpt

power is av:ulab]e as a sanction for a willful fal]urc to pay costs assessed in a lawyer dlscxplmary

13'
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- procécdi_ng.” Thcr§ isno réasdr; why l:h_é same conterpt power would not be available to enforce a _
‘willful failure to pé.y résﬁtutioﬁ or to otherwise comply with the eponc;mic tcnﬁs nf' a order p’f this
' Cﬁuxt ip a 1a@ér dis;;iél.inaxy procecd:ing, In fact, this.Court has previously recognized the fact that
the cohtembt i:owc; .is availai)la to sanction an attorney who fails to .cdr‘nply with the teﬁn; of an
z-ittomt.’:yrdiscipliﬁary matter. Syl Pt. 2, Lawyer Discip!in&ry Bodra w Sz’gw&rt, 216 W.Va. 212, 605
SE2d5 8’) (2004) (“When this Coui‘t acts within its jﬁri_sdictiun, its orders Ishall be promptly ébcycd,
- or contempt isa propér sanction.”); Office of. Disciplinary Coun.sel V. C'aningham,ZOZ W. Va 186,
503 IS.E.__?._d 2’?5 (1998) (grantmg petition to hold aﬂdmef in contempt of order sﬁspcnding ﬁcénse to .
‘ pr_a'ctibe 1aw). Althoqgﬁ the contempt bower hés not been exercised in the confccxt‘of a failure to pay -
- restitution, there is no hﬁcfent reasan wﬁy it could not be excrciscd'to.t‘;hforc‘c restimtioﬂ or other
aspects of a fial orderina judicial discipiinary pfocéeding. H
, - In ad;liﬁdn fc_; résti‘tu_tion,.tl;ere isno rcaséﬁ that tﬁe Court cbuld not issqe an orde-r.pro}ﬁb_itir.lg
thé Respondent from accepting any further payments frm;ﬁ the Fouﬁdé!_ion. This would p_mbabl& ﬁot _

present any difficulties in enforcement because the Foundation is unlikely to continue paying the

“Raule 3.15,

“Other courts have vsed the contexapt power to enforce disciplinary orders. See, e.g., Jn re
Richardson, 759 A:2d 649, 651 (D.C. 2000) (upholding the power of its superior courts in initiating and -
- finding attomeys in criminal contempt for ignoring initia disciplinary sanctions by practicing law despite ~
being suspended); J# re Burton, 614 A.2d 46, 47 (D.C. 1992) (affirmning district court’s finding of crirninal
contempt for practicing law despite disbarment); Bar Assoc. of Greater Cleveland v. Rubinstein, S2SNE2d -
759 {Ohio 1988) (fining artorney $ 10,000.00 for contempt for violating court’s order to cease practicing law);
dn Matter of Copren, 2005 WL 2173951 (Cal. Bar Ct. 2005); Lydon v. California Bar, 756 P.2d 217, 220
- (Cal. 1988) (stating that willful violations of a rule associated with disharment can be punished through the
contempt power of the court); In re Resignation of Guth, 687 N.E.2d 432 (Ohio 1997) (bolding an attormey
in contermpt for violating a suspension oxder); In re Teitler, 595 N.Y.S. 2d 805 , 806 (N.'Y, App. Div.1993);
Lader v. Finnerty, 658 N.Y.S.2d 191 (citing to New York cases where the court has found attorneys in _
-contempt of count for violating disciplinary court orders, and discussing the power of New York courts 1o -
find attorneys in contempt). ' ' . - : S

-14
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Respondent if this Couxt cntcm such an order. In fact, it appears that the Foundatzon has been

Wlthhﬂldmg payments since Januazy 2004 pendmg the outcome of th.ls lawycr dlsmplmary o

pmcecdmg There 15 no reason to bcilcvc that it would not honor any order ﬁom tl:us Cuu:t that

addressed ﬁlturc payments from the Fuundation to the Rt_:Spundcnt.

~ Nor would the Foundation be in legal jeopardy if it stopped paying the Respondent pursuant

E 'to 'a final order of this' Court in a disciplinary case. Such an order is bindjng on the Respondent -

attorncy and the pnnc1ples of res judxcam :mdlor collateral estoppel ahouid appIy Thus, for example,

-~ if thxs Court entered an order prohlbltm gthe Respondcnt from recmvmg any more payments ﬁrom the -

: Fomadmxor;, the Foundation would be protected from any lawsuit by the Rcfs_pondcnt when it refused

to resume payments fo him.

' Moreovér, the Supreme Court of Appeals, under the Constifution ofthe State of West Virg_iniar

and ﬂle Court’s supch-risory powers, has the exclusive powar'to regulate and contro] the practicé of

Iaw in West Virginia. W Va Const. Art. VII, § 3. .S'ee also State ex rel Frtason V. I.mer 168 w. Va

758, 285 S.E 2d 641 (1981) ’I‘hus i addition to thc power of contcmpt, there 16 O appa:rent rcason _

“

. why thls Court could not exercise its consntunonal powcr to enforce restitution orders in whatever '7

other manner it dcems appmpnate upon petmon from the Oﬂice of Disciplinary Counsel and/or in
response toa pctmon for mterventlon by an mteres!ed party such a as the Found.atlon

Thc Hearing Panel Subcormmttee Tejected the approach recomnmended herein because it

concluded that “[d]lsc:plmaxy counsel cannot and should not obtamed -and cnforce Judgments on -

behalf of a thixd party.’ ” chort p.12. The Bar Association respectfully dlsagxces A!though the
disciplinary process should not generallybecome a subsntute for lltlgatm_n‘ involving legal malpractice

or breach of an attomey’s fiduciary duty, it can and should pﬁmué full reStimtion In an apf:fopri'ate

15
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. - case. 'I'hxs‘xs partxcularly true in a case, llkc the presnnt case, where the wmnged cntlty i5 an estate
without any apparent heu's | |
XV, C‘ONCLUSION
The recommcndatxon of thc Hemﬂg Panel Subcomnuttee fa:ls to address the scvcnty of thc
' Respundent's ethlca.l onatlons It allows’ the Respondent 10 contmm‘; to receive payments fmm thc
Foundatmn and fmls to requlrc full rcstltutzon Moreover, 1t only requires resmuhon in the unhkcly
event that the Respundcnt seeks remstatement |
Apparently the Henring Panel Subcommittcc un&mstiﬁated the pc;v?er and éﬁthon'ty of this
Court to address fandy and fully the wrongdomg al issue and faxled to recogmzc the mcssagc that its
- recommendation would send both to the Bar and to the pubhc at Iarge As aresult this Court shou]d

re_;ect that recommendation in an opinion that addrcsscs thc important issues raisad by this case, that

' _axnculatcs the range of sanctmns that are appropriate and the means available to cn.forcc those _

sanctions, and that remands thc matter fo the Lawyer Disciplinary Boani for a full hearing on thc '

charges,

RESPECTFULLY SUBMIT’I‘ED
_INTERVENOR, =~
MONONGAIJA COUNTY BAR ASSOCIATION

C(,%h}/)/\/ad;_ &4 O@LE:Q

' ALLANN. KARLIN #7213
- WV BAR # 1953 _
ALLANN. KARLIN & ASSOCIATES
' 174 CHANCERY ROW '
- MORGANTOWN, WV 26505
(304) 296-8266 '
- For Monongalia County Bar Association
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WEALTH MANAGEMENT
'~ BGRoup
United Bank’s Wealth Mma.gmncnt Group ;iiu_vidas’. a cnmplehe .nl_::\ge of trust and investment mnnngemém

services for individuals, funifies and businesses. We have over 160 years of experience and oversight of -
more than $4.0 billion in client assets. : _ 3 ‘ :

Our success and Jongevity in trust and investment services is based upon sound, conservarive wealth

+ mauagemen| principals. We employ disciplined asset allocation strategies, supported by statistical models,

enabling us to optimize clients’ risk-adjusted investment performance.

~ Additionaily, we provide expertise necessary to assist with genermrional wealth preservation and tax
efficiency through comprehensive estate plavming and n-house sccount adminismation. We pride ourselves

on providing the highest leve! of client service., -

Standard Fas Bebedales

_iblcruls, rrineral rights, «ic.

Fiduciary Servicas woe  Invcytment Agency & Retirement Services
Valué of Amers Arrsaal Ficductary Fee " Vabur of Assair  Amaal Fiduciary Fee
Firm $1.0 Million . L10% ' " First S1.0 Million 10U
Nex 1.0 Million 0% S Next $1.0 Million 50%
Exceys ovor $2.0 Million J0% . Excess over $2.0 Million: B 40
N Minsmum gl fee of 32,3500 Mintmon arsai fue of §2 500
 Cuatody | - | | | : mwl.; Llfe, Imurfuce Trust ] _
+ Retirement and Tauble Accounts " Services Provided Anrual Fiduciory Fee
- o S : e " Acceptance Soo200
- Value of Avwets ' " Awmual Crsiody Fee Fiducinry Scrvices - _ St.o00
Ficst $1,0 Million  ~ T3S5% ‘ T Due e furding S
Noa$10Millien . Coa0% "o e - :
Exeest aver $2.0 Million LI0% ' " Estare Semlemtnt -
Mirviprum ammunl fee of 51,000 : - S : - '
) " Value of Assats : Estare Setilevmans Fan
" Firet 3500,000 T 3.00%
. S Neat, $500,000 ’ : 4.00%
'Cuvrody — Specinl Asscts ‘ Noa$10Millioa S 3.00%
- Revirement omd Toable Accounts _ ) Excots over §2.0 Million 2.00%
T . Minimum fec of 53,000
. : 105 ont non-probate asxels
Volua of Axssty Anerua] Custody Feds : : .
First §1.0 Milfion - % hertadiction may datarmine fial fee )
Next $1.0 Million - - 40% ‘ :
© Ex $2.0 Mallion ‘ L
: Mifnl::r:ﬁalﬁ:'qflz 500 T - XaxPrepacation for Yrusts :
. Sp}cini auyery include but ora viot limited vo privase nopey, - A ngnﬁeﬁ}‘uéltc Accountant, app mv:: by he Trusite, will
martgage notes, parmership koldings, real axiate, oif & gas _ prepare M frual lax renorn ot reasonable coxt, A xeparate

oraaet in qddition to any rruxme feex.

Addivional fees; in accordarce with published schodules, will apply for real extate salex and managemns, ofl, ga, ard
Bl ool services, bill paying, filing of medical Inswrance cloims, payroll pracessing, and distribusioons. When special or
) e somicrua] servives are required, exiylde of the publishad fer schedule, our foe will include reayonable additions!

%_ compensolion and/ar out-gf-pocket ccpernses based 1pon Ihe nanire of service and the extent of the dulier and

rexponsibilivies asswmed, A pracesving fee of 05035 of market vale wifl doply upor the claxing of any account, Effective
March 2006, - ' : -

 box preporation fee of 50 per quorter will be chared to the .-
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HUNTINGTON NATIONAL BANK
'rnNATE FINANCIAL GROUP
musr DIVISION

ESTATE SETTIJEMENT

. EXKCUTOR, COEXECUTOR, ADMINISTRATOR,
CO-ADMINISTRATOR AND AGENT SERVICES AND FEES
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2% on the nex‘t
. 1%‘% on ail over .

BB&T w WEALTH MANAGEMENT

_ Schedule of Fees R
BB&T Estate Settlement Semces

For normal Bervices, as executor, admnmstrator or agent
for the mmcutor, the following charges apply:

Pmupa! Fce

Assets includable in the Probate Estate Wlll be subjmt wa
cha.rge on principal as follows: : .

4Y:% on the first ... v e
3% on the next .

$1,000,000
$3.000,000

' Assets passing outside the Probate: Estaie will be sub}ect

toa chargc of l%

* No fees will be charged for the principal residence

passing to & surviviog spouse;
Imcome Fee

» 5% of £ross income.

* 10% of dlsbursements madc wuth respect to real -

' PI‘OP‘:l’tY-V

‘Miniwem Fee.. _ e 57,500

‘Note: The preparation of the FCdcrnl Estate Tnx and Smtc

Death Tax . Returns is included in ‘the normal estate

settlement services and is not Sl.lbject to an additional
charge. . '

Allocitioin of Fee to Managemem Expenses

The bank will mnkc .| mmnnble allocation of its fee to

“management cxpenses”  pursuagl ' Treasury

- Regulations § 20.2056(b)-(4Xd) when it 13 approprigte 10

do so to minimize ‘l‘:axcs

Cash Mlnlgement snd [nvestment Fees

Availablc cash may be invested in mutial funds ,
including those advised by BB&T or its affiliotes. When

BB&T mutval funds are utilized, BR&T receives |

. Separate compensation for services it provides to the '

BB&T mutual funds. These are sepacate and apart from .

- the fees payable under this fee schedule. These fees and
other operation expenses are described in the funds

prospectus, Availeblc cash in the Account oy also be
invested in dcposnt nccounts ak BB&T or other banlcs

Extrln_\nlinlry Servicex

The foregoing schedule of compensation is for the
normal services required in the administration of an

- estate. Where special services are required, appropriate
additional charges will be made based upon the nature of -

the work involved, the extent of our duties and the

responsibilities assumed. Some examples of unusial

scmces maght mclude

" rcsponsnb:lmcs m ihe management or d:sposmon
- of closely held business interests:
» cxtended litigation mvolvsng the estaze;

" Rx matters. requiring extended negouauons or

linigation;
= services in connection with sales, leasing and
- management of real estate, farmland and timber. -

The administration of an estare normally lasts from one

to two years. In those rare instances where unusual

 circiamstances require administration 0 continuc beyond

two yenrs our trustee's fee shall be npphcable

Credit for Personal Trust Fees Paid

The bank will credit all fees paid on personal trust
_ services up % 25% of the estate settlement charge. The
"~ discount will not apply where extraordinary services arc -

involved or where the will does not provide proper
swtolory powers and - provide BB&T's standard fce

language.
Other Profeasionals

To ensurc quality results, ' attorneys, accountants,
appraisers and other professionals may be wtilized and

thcir fees will be in addlt:on o the fcea of the Corporate
‘Fnducla.ry

. CoFiduciaries
_ The bank welcomes the opportunity 1o strve as co-

. executor. The bank's fees are not increased as a rcsuit of
‘serving as mﬁducnaq :

Effective May 1, 2005
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" ALLAN N KARLIN & ASSOC.

QERT]E]Q ATE QF SERVK:E

I ALLAN N. KARLIN do hereby ccmfy that secha of the within and foregomg “Brief of

the Monengaha County Ba.r Assocmnon was made upon the partxes herembelow listed by facsxmzle

. addressed as follows

Laivrence‘] . Lewis

Office of Disciplinary Counsel -.

2008 ¥anawha Rlvd 'ﬁ‘:mr

= AR R= TV Ak Ara

Charleston, WV 25311 _
304-558-4015 |

- Patrick D. Deem
‘Morgan Griffith
‘Steptoe & Johmson
PO Box 2190

' Clarksburg, WV 26302
 304-624-8183

- all of which was done on the _ 7# day of _

' _Wil]iamC Brewer
Brewer & Giggenbach

"IEE THiok Qraat
AT T Aub;\.l [W LR A

PO Box 4206
Motgantown, WV 26505
-304-291-5829 -

Charles J. Crooks

.Jackson & Kelly

PO Box 619 .
~ Morgantown, WV 26507

304- 284 4140 '

/2/" _._2006.

"ALLAN N,
WV BAR# 1953

@o27/027

‘ALLAN N. KARLIN & ASSOCIATES '

174 CHANCERY ROW

' MORGANTOWN, WV 26505

» 304~296—8266
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