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IN THE WEST VIRGINIA SUPREME GOURT OF APPEALS
JENNIFER HOLLOMAN, | |
Appe!lantfPlaihtiff, '
v. | NO. 32286
NATIONWIDE MUTUAL INSURANCE COMPANY,

Appeilee/Defendant.

BRIEF OF APPELLANT ON CERTIFIED QUESTIONS

. INTRODUCTION
Appellant/Plaintiff .brought this third-party bad faith claim iﬁ the Circuit Court of
.Greenbrier Couhty (Hon. Frank E.'J_olliffe, presiding). Appellant moved for partial summary.
: judgment urging that Appellee is colfaterally estopped, by virtue of this Court's decision in

Dodnl! v, NatlonW|de Mutual Insurance Comoanv 201 W.Va. 1, 491 S. E.2d 1 (1997), from.

re- I:tlgattng whether it has violated W. Va. Code §33- 11-4(f) with such frequency as to
indicate a g_eneral business practice. By Order entered July 9, 2004, Judge Jolliffe

 certified two q'uestion_s to this Court: (1) is application of the doctrine of collateral estoppel

appropriate in the present action based upon the adjudication in Dodrill v. Nationwide |
Mutual InSiJrrance Company, 201 W.Va. 1, 491 S.E.2d 1 (1997), u'ph_olding the finding that
NationWide Mutu:al Insurance Company vio.i'a'ted W.Va. Code §33-1 1-4(9); and (2) do
public policy concerns, i.e;, the desire to encourage remedial acﬁon(s) by insurance -

companies, bar application of the doctrine _of collateral estoppel in this matter, based on



Dodrill v. Nationwide Mutual Insurance Company, 201 W.Va. 1, 491 S.E.Zd 1{(1997). The

- Circuit Court answered the first qUestion “No,” and the second “Yes.” Because the Circuit
Court erred in answering each question your Appellant is aggrleved by the July 9, 2004
| Order of the Circuit Court of Greenbrier County and seeks reversal of the decision below
and a remand of this matter with instructions to grant Plaintiff’s partial summary judgement
motion and sc_:he:dule the remaining issues for trial.
~IIl. STIPULATED STATEMENT OF FACTS
Plaintiff was involved in a two-car accident with a Nationwide insured on May 4,
1999, in Greenbrier County, West V|rg|n|a The underlymg claim ultxmately was settled for
the applicable poircy llmlts of $25 000 shortly after Plaintiff filed suit in the Greenbrier
'County Circuit Court styled as Holloman v. Walton & McCormick Civil Action No. 01 C-05.
Plaintiff alleges in thrs action that Defendant, Nationwide, has violated W.Va. _Code §33-
- 11-4(f) by not atternpting in goo'd. faith to effectuate a prompt, fair a_nd equitable settler_nen_t 3
of a claim in which liability was re.asonably clear, and that Nationiivide has violated _V_V_Ma_ o
Code §33-11-4(f) with such frequency as to indicate a general business practioe._ |
Defenda'nt, l\l—ationwide,, deniee any liataility onder W.Va. Code §33-11-4(f).
Plaintiff rno_:ved for partial summary judgment, urging that-Na"tionwide is precioded, by

application of collateral estoppel (issue preclusion) pursuant to Dodrill v. Nationwide

Mutual lneurance Company, 201 W.Va. _1,_4'91 S.E.2d 1 (1997), from re-litigating the issue
~ of whether it has violated the Unfair Trade Practices Act (“UTPA”) with such frequency as
to indicate a 'geoeral business practice. Nationwide opposed the motion, relying on the

Affidavit of Danny D. Carpenter, copy attached to Certification Order as Exhibit 2 and
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incorporated herein by reference. A
lll. ASSIGNMENTS OF ERROR
1. The Circuit Court erred by concluding that application of the doctrine of collateral

estoppel based (ipon the adjudication in Dodrill v. Nationwide Mutual insurance Company,

201 W.Va. 1,491 S.E.2d 1 (.1997), is inappropriate in this case:

2. The Circuit Coert erred by c'oncluding thet public policy concerns, i.e._, the desire
to encourage remedial action(s) by insurance companies, bar application of the doctrine of
collateral estoppel ih trﬁli's matter.

IV. STANDARD OF REVIEW

The appellate standard of review of questions of law answered and ceriified by a

circuit court is de novo. Syll. Pt. 1 Gallapoo v. Wal-Mart Stores Inc., 197 W.Va. 172, 475
S, E 2d 172 (1996). | |
V. LEGAL ARGUMENT

A. THE CIRCUIT COURT ERRED BY CONCLUDING THAT APPLICATION OF |
COLLATERAL ESTOPPEL BASED ON DODRILL V. NATIONWIDE MUTUAL
INSURANCE COMPANY IS INAPPROPRIATE

1. Gen_eral Prmciples of Collateral- Estqppel.

This Ceuft’s feading decision on the iesu_e of collateral estoppel is Conley v. Spiliers,
171 W.Va. 584, 301 S.E.2d 216 (1983). Conley established that the use of non-mutual
' collateral estoppél is permissible ih West Virginia. in Syllebes Point 6 of _(io_gl_ey, this Court
further explained that:

[wlhether a stranger to the first action can assert collateral estoppel in the
second action depends on several general inquiries: Whether the issues



presented in the present case are the same as presented in the earlier case:
whether the controlling facts or legal principles have changed substantially

- since the earlier case; and, whether there are special circumstances that would
warrant the conclusion that enforcement of the judgment would be unfair.

(italics added for emphasis). See alsg, Syll. Pt. 2, Walden v. Hoke, 189 W.Va. 222,429

S.E.2d 504 (1993); Syll. Pt. 2, Pitsenbarger v. Gainer, 175 W.Va. 31, 330 S.E.2d 840

(1985). As the following discussion will demonstrate, the application of non-mutual
collateral estoppel is appropriate under the circumstances of this case.
2, General Principtes of Third-Party Bad Faith Claim Under the UTPA,

Pursuant to Jenkms v. J.C. Penney Cas. Ins. Co. 167 W.Va. 597, 280 S.E.2d 252

(1981}, and its progeny, a plaintiff in a third-party bad faith case must prove, inter alia, that
lan insurance company has committed violations of the UTPA with such frequency as to
indicate a general business practice. Appellee, Nationwide, was cenclueively adjudicated
| to have violated the UTPA with such frequency as to fndlcate a general business practlce |

by this Court in Dodnll V. NatlonW|de Mutual Insurance Companv 201 W. Va 1, 491 S.E.2d

-1 (1997) In Dodrill, this Court upheld a;ury verdict on a third- party bad faith cfaim,
mctudung an award of punltlve damages Interegtlngly, one of the sectfons of the UTPA at

issue in Dodrlll W Va. Code §33 11-4(9)(f) “not ettemptlng in good fatth to effectuate -

prompt falr and eqmtable settlements of ctalms in which I|ab|l|ty has become reasonably
clear,” also is alleged to have been_ vrolated here. : |

3. Applicetion of Collateral Estoppel to this Case.

By virtue of the doctrine of collateral estoppel, Appellee, Nationwide, is barred from

re-litigating the issue of whether it has violated the UTPA with such trequenc:y as to



indicate a generél business practice in the instant action. Under Haba v. Big Arm Bar &
Grill, Inc., 468 S._E.2d '.915- (W.Va. 1996), four colnditions must be met .for application of
collateral estoppel. First, the issue previously decided has to be identical to the one
presented in the subseguent action; ciearlyr this requirement is met here. Second, there
must have been a final adjudication on the me‘rits in the prior action. Certainly the final -
adjudicationr by this Court in Dodrill qualifies. Third, the party against whom the doctiine is
invoked must have been a party (orin privity with a party) in the prior action. The Appellee,

Nationwide Mufu:ﬂ Insurance Company, is exactly the same com npa “y as in Dodrill. Fourth,

the party against whom collaferél estoppel is invokéd must have had a full and fair
opbortunity to litigate the issue in the prior action. While Nationwide undoubtedly
disagrees with tHe adedicatioh in Dodrill, it had every opportunity to fully and fairly litigate
the same issue there. Consequently, collateral estoppel precl.udes Nationwide from_ :
contesting the issue of whether it has commlitted viblations of the UTPA with such

t

frequency as to-indicate a general business practice. Héba, sugra. See also, Liller v.

Human quhts Commlssmn 376 S.E.2d 639 (W.Va. 1988) Mellon-Stuart Co. v. Hall 359

“W.va. 124 (W. Va 1987); and Conleyv Spiller 301 S E.2d 216 (W Va. 1983).
4. The Passage of Time is No Bar to Applymg Collateral Estoppel.
Appellant anticipates that Appellee will contend that the passage of time or time

lapse between Dodrill and the instant case somehow militates against application of

collateral estoppel in this matter. Appeliee contended in the Circuit Court that its adjusting

conduct in Dodrill was “9 to 11 years” earlier than the conduct at issue here. Disregarding

for the moment that the final judgment in Dodrill (this Court's decision) pre-dated the instant
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dispute by only 3 'years, the mere passage of time is no basis for denying application of

collateral estoppel.. In Montana v. United States, 440 U.S. 147, 99 S.Ct. 970, 59 L..Ed.2d

210 (1979), the U.S. Suprerne_Court applied collateral estoppel to bar a government
contractor from collaterally attacking in tederal court [itigation a final adjudication on the
constitutionality ef a gross receipts tax by the Montana Supreme Court. In that litigation,
the first decisiorr by the Morttana Supreme Court had been issued in 1973." Thereafter,
the government contractor litigated a second suit in the Montana courts. losing again in the
_ Montana Suoreme Cou_rt on r_:o!iateral estoppel.? The United. States then brought suit in ‘
federal Dlstrlct Court challengmg the tax as unconstltutlonal .

- The U.S. Supreme Court squarely rejected the United States effort to re-litigate the
constltutlonatrty of the gross receipts tax, noting that apptying callateral estoppel serves
importaht publicljpolicy considerations by “protect[ing] adversaries from the expense and
vexation attending multiple lawsuits, conserv[ing] judicial resources, and foster{ing] reliance:
on judicial action by minimizing the possibility of inconsistent decisions.” 440 U.S. at 153-
. '_ 54. These cons:deratlons have been recognlzed by this Court in Contey V. SQI”GFS, supra,
and certainly are apphcable to the quest:on presented here if collateral estoppel is not -

_ applied to bar NatlonW|de from re-litigating the issue of havmg violated W.Va. Cod'e §33-

- 11-4(f) with such frequency as to indicate a general business practice, Appellant likewise

'Peter K:eW|t Sons Co. v. State Board of Education, ‘161 Mont. 140, 505 P.2d 102
(1973) (“Kiewit ). .

2Peter KreW|t Sons’ Co. v. Department of Revenue, 166 Mont. 260, 531 P.2d 1327
(1975) (“Klewrt . .

*United States v. Montana, 437 F.Supp. 354 (D. Mont. 1977).
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will face the eXp_ense and vexation of having to re-prove what already has been
conclusively established; judicial resources will be wasted; and inconsistent decisions may
be issued where no substantial change in the law or facts has been demonstrated.

Similarly in Riddick v. School Board of the City of Norfolk, 784 F.2d 521 (4™ Cir.), cert.

denied 479 U.S. 938 (1986), the Fourth Circuit applied collateral estoppel in a school

desegregation suit, despite the passage of considerable time (t 0+ yeafs) between the

first and second I_itigations. In the tirst litigation, a group known as the “Beckett plaintiff
class” (representing black students in the Norfolk, VA schoo! syster m) had contested -
whether city schools had achleved "unltary” status, such as to exempt them from further
federal court overSIght. A U.S. District Court had concluded and found in 1975, after some
20 years of Iitiga_tion, that Norfolk city schools had achieved unitary status. The Fourth

Circuit ruled that a new class of black plaintiffs in 1985 was barre_d from re-litigating the

unitary finding from 1975. Riddick v. School Board of the City of Norfolk, 784 F.2d at 531-
- 32. Similarly in-thisrcase,' the mere passage of time between the Dodtil! decision and |
Nat:onWIde s conduct at issue here does not exempt it from apphcatron of collateral
estoppe[ Also mformatlve on the “passage of time" theory advanced by Appe!!ee is |

Duquesne Slaq Products Co. v. Lench, 490 Pa. 102 415A2d 53 (1980) in that case, the

Supreme Court of Pennsylvania held that a lapse of 28 years did not bar the application of

collateral estoppel.* In Duguesne Slag Products Co., the Pennsylvania Gourt barred a

‘*AIthoughE the Court's diseussion is framed in terms of “res judicata,” it is readily
apparent that it was applying collateral estoppel to bar re-litigation of the same issue
decided 28 years earlier. : :



would-be contractor from re-litigating the issue of whether bids fdr stone, gravel, and slég, :
could be requirea by the Commdnwealth on a_-pér ton basis, rather than a volume basis.
The contractor had sought injunctive relief on the issue in 1951, and its effort to requiré a
change -in the bidding process to a volume baéis had been rejected. When the séme
contractor sougHt to bring a hew suit 28 years iatér {o re_-challénge the éame iésue
regarding the bid process, the Supreme Court éf Pennsylvania held that the passage of 28
yearé did not baf the application of collateral estoppel. 490 Pa. at 105-06, 415 A.2d at 55.

_ 5. Annellee Has Not Damgmfrntnd a Sub .nt-a' f‘hﬂqgn in the Facts Since
Dodirill. :

Another flaw in Nationwide's analysis is that it has failed to demonstrate that it has
substantiafly changed its business practices since Dodrill was decided, as contemplated

by Conley v. Spillers, supra. In this regard, Appellant submits that the conclusory
allegatidns in the Affidavit of Danny D. Carpehter (attached to Certification Order as
Exhibit 2}, are in'suﬁitfient as a matter of law to show that “...the controlling facts or iegal

principles have thanged subétanﬁally since the earlier case...,” as required by Syll. Pt. 6,

Conley v, Spillér:s.' supra (italics added fo'remphésis). The Carpenter -Affid_avit fails to
explain, in.any s’pecifics or particUIars how Nationwide has changed its claims adjusting

practlces after DOdFI” Thus, it is insufficient as a matter of Iaw to show that the controlllng

facts have changed substantlal!y since the 1997 adjudication in Dodni! SyII Pt B, Conley

v. Spillers. Interestingly, Duguesne Slaq Products Co. v. Lench, 490 Pa. 102, 415 A.2d 53
(1980), also is instructive on Appéllee’s theory that collateral estoppel should not be

applied here bec_éusé of “changed éiréumstances." Appellee contended in the Circ_uit



Court that “...corboratio_ns are fluid entities which are constantly changing their business
practices to conform to ever changing regulations and faws. After Nationwide was found to
‘ha\'/é violated the UTPA in Dodrill, it changed its business practices in regard to claims |

handling to avoid future violations of the statute.” Response to Plaintiff's Motion for Partial

Summary Judgment, p. 9. Similarly in Duguesne Slag Products Co., supra, the p!aijntiff
alleged that “developments in science and technology since 1951, as well as changes in-_ .
government practice since 1951, denﬂonstrate-the validity of [its] present claim and its.
entitlement to proceed fo !itigate that claim [in 19?9-80‘]." 490 Pa. at 108, 415 A.2d at 56.
‘Appelfee’s.theory that “corporations are fluid enﬁties” -éﬁectively would carve out ah _
enormous excepﬁon to the application of collateral _est‘bppel for corporations, and many
o_ther ihterests a.nd_individuals. The flaw in t_he analysis is that precis-eiy the same can be' '
said for any |nst|tut|on—~a school, a non-profit, a labor union—or for that matter any mdavudual
person--and the mere cwcumstance that institutions (and people) are capable of change -
over time does not bar the _application of collateral estoppel. | |

B. THE CIRCUIT COURT ERRED BY CONCLUDING THAT PUBLIC POLICY
CONCERNS BAR APPLICATION OF THE DOCTRINE OF COLLATERAL
ESTOPPEL IN THIS MATTER. |

1. The Circu_it Court’s 'F_'ublic_Policy- Theory is Flawed.
The Circuit Court erred by concluding that public policy concerns, i.e., the desire to
encourage rerhedial action(s) by insurance companies, bar application of the doctrine of

collateral estdppel in this matter. Initially, itis worth noting that this “public policy” theory



edvariced by Nationwide lacks any substantive legal basis.® Neither Appellee nor the

Cireuit Court to date have identified the precise source of the pu_tetive public policy. More
importantly, this :'theory effectively ignores the strong pﬁblic policy considerations which
Weigh in favor of Appellant. The purpose of the UTPA is to define “...all such practices in

this State which constitute...unfair or deceptive acts or practices end,..prohibit...the trade

practices so defined or determined.” W.Va. Code 833-11-1. See also, Cady, et al., “The

Law of Insurance Company Claim Misconduct in West Virginia,” 101 W.Va.L.Rev. 1, 77-92
.(1998)_, Insurance companies' incentive to comply in the first instance with the UTPA will
be undermined qonsidera.biy |f having already been adjudiceted to have violated M_g_:'
Code §33-1 1-4(9) with such frequency as to indicate a general business practice, they
thereafter can claim in conclusory fashion they have changed their ways, now comply wit.h
the UTPA, and tﬁereby exembt themselves from the application of collateral estoppel. Id.

2, Appellee’e Due Proeess Theories Lack Merit.

Appellee advanced several “due process" theories'in the Circuit Court as to why.

collateral estoppel is tnappllcable to this case. However these concerns are ampty

| . addressed by Syll. Pt 8, Conlevv Spfl!ers “[a] fundamental due process pomt relatlng to
the utilization of collateral estoppel is thaf any person against whom collateral estoppel is
aseerted must he_ve had a prior oppoftunity to have litigated his clai‘m." Clearly, the Dodrill
litigation geve Netiohwide' every opportunity to contest the ‘general business prectice’;-

finding, end this Court conclusively rejected Nationwide's appeal. Appellee’s other “due

10



process” theories simply lack me;’it. Appellee suggested in the Circuit Court that the
| UTPA is “silent as to the application of punifive damages.” However, this Court’s judgment
in Dodrill upheld a punitive damages verdict. Appellee further suggested that Nationwide
Would be subjected to “...a penalty fof which they do not héve any notice,” Response to
Plaintiff's Motion for Partial Summary Judgment, p. 15, énd that such would be a
;‘fundamental due process violation.” However, Nationwide had full notice and an
opportunit;} to defend the Dodrill case; it availed itself of that opportunity and lost. This is

all the due process that is required under Syll. Pt. 8, Canley v. Spillers. Moreover,

. Natiohwide presumabfy does not disavow “ﬁotice" of its claims adjusting conduct in
subsequent claims.® As noted supra, Nationwide cannot now claim to be exempt from the
-application of co}!iéteral estoppel simply because some time has passed and it claims to
have mended itsn ways. |

VI. CONCLUSION

In summary, the application of collateral estoppel to Appellee pursuant to Dodrill A

- Nationwide Mutual Insurance Company, supra, on the issue of whether it has violated
W.Va. Code §33-11-4(9) with such frequency as to indicate a general business practice is
entirely appropriate under the cii'cumstances of this case, Appellee received all the

‘process it was due when it had a full and fair opportunity to contest the general business

®Nor is Nationwide entitled to “...prior notice as to the...severity of punitive damages
based on repetitive punishment for the same conduct.” Response to Plaintiff's Motion for
Partial Summary Judgment, p. 15. The severity of the punitive damages to which
Nationwide may be subjected is regulated by the punitive damages jurisprudence of this
Court and the U.S. Supreme Court. That is all the notice to which Nationwide (or any other -
defendant in any context) is entitled. - E -
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practice issue in Dodrill. Neither the passage of time since Dodrill, nor Appellee’s vague -

and cohciusofy éssertion it has changed its ways, militate against the application of
bollateral estoppel. In fact, public policy considerations militate in favor of Appellant’s’
position. Accordingly, Appellant respectfully requests that this Court gfant review of the
certified questiohs fro:m the Circuit Court of Greenbrier County, and 'reverse that Court'’s -
- ruling tﬁereOn. ‘: |

Jennifer Holloman,
By Counsel

-William D. Turner, WVSB #4368 .
Pyles, Haviland, Turner & Smith, LLP
206 W. Randolph Street :
Lewisburg, WV 24901
304-645-6400 _

~ Counsel for the Appellant/Plaintiff.
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