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NATURE OF RULING IN THE CIRCUIT COURT

Comes now your Guardian Ad Litem, and submits this Brief in opposition of the brief

S S i B

SUDITied Gy the om Ih D0 gitional He'aring

Dot the Order from
entered by the Circuit Court of Mingo County, West Virginia following a Dispositional Hearing
held on May 27, 2004_ The lower court in iis order of May 27, 2004, denied the Intervenor

Appellant’s request for custody of the minor child, herein:
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PROCEDURAL HISTORY

On.Dccember 17, 2003, a Preliminary Hearing was held on a Petition filed by the
Department of Health and Human Resources (hereinafter, DHHR) reqﬁesting custody of Michael
S., Jr. At the time the Petition was filed, Michael S., Jr. lived in the physical custody of his
father, Michael S. in a dilapidated trailer in Mingo County, West Virginia. Living nearby, in
another dilapiciéted traller c-onngcted by a.nele’;ﬁ‘ic_ﬂl line was the child’s mother, Brenda E. Both
homes were found to be very unkempt and difty. A dead rodent was found in the yard of one |
home and four or five live puppies lived in each home. There were feces on the floors of each
home and holes in the floors and walls of the father’s home. The father’s home had no |
e[éctricity, other than that run from the mother’s home by a cord, and no water. Michael S., Jr.
was ﬁvc years old at the time. He was rﬁo‘c potty trainéd.,' he could hardly speak, and he had very
poor personal hygiene. His father, with whom he :re.sided, was a convicted sc:;{ual offender from
the state of Ohio. He had lived _wi‘th his father for several years because his mother was unable o
provide‘a home for him. His father testified that he and Michael 8., Jr. had lived numerous states
during the precsding couplé of years and had been in West Virginia for approximately six
months. At the conclusion of the Preliminary Hearing, the Court ordered that the child should
rernain in ;[he legal and physipal custody of DHHR and that the parents, as well as all other
parties, should iae offered numerous services by ZDHHR. The Court also granted intervenor
status to Tina'S., the Appellant, herein. The Adjudicatory Hearing was scheduled for January 20,
2004, in open court, at the conclusjon of this hearing. There is an Amended Order from the

Preliminary Hearing which incorrectly states that the hearing was held on I anuary 20, 2004,
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An Adjudicatory Hearing was held on January 20, 2004 (however t}‘;errde'r from this
hearing is incorrectly titled Order from Preliminary Hearing). Tina S, and her counsel did appear
at this hearing although the order does not reflect so. Counsel for Tina S. raised the issue that 'i.lf.‘.
appearance was not noted to the Court at the Dispositional Hearing on May 27, 2004, and the
Court noted at that 1ime that the he was present at the Adjudicatory Hearing. At this hearing
- further evidence was taken regarding the circumstances of néglc_ct surrounding the time of the
re;xﬁoval of this child. The Court als.o heard evidence which indicated that the parents had been at
ieast somewhat compliant with the services preVimist ordered by the Couﬁ. The Dispositional
Hearing was _scheduled for February 23, 2004, ét the conclusion of this hearing, in open. court.

On February 23, 2004, a the parties appeared for Dispositional Hearing n the matter.
Neither Tina S., nor her counsel. appeared for this hearing, Prior to the taking of evidence,
-éounsel for the parents requested post adj udicatory improvement period. The DHHR and the
Guardian Ad Litern objected agreed with the mother’s request, but obj ected to the father’s
reque.strbecause be had become non-compliant with the Court’s previous orders since the
Adj udicatory Hearing, Thf,: Court denied the father request for improvement period; bg‘t granted
the mother’s requeét and ordered a 60-day, out-of-home improvement period. The Cowt also
rescheduled the Dispositional Hearing in this matter for April 21, 2004. The parties were given
the date and time of the hearing in open court.

On April 21, 2004, the parties agaiﬁ appeared for Dispositional Hearing in this maiter.
Again, neither Tina S. nor her counsel appeared for hearing. The mother requested and extension

of her improvement period which was granted and the matter was again rescheduled for
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Dispositional Hearing in open court. The order reflects that the hearing was scheduled for May

25, 2004,

OnMay 27, 2004, the parties appeared for Dispositional Hearing. Although the order
indicates that Tina S. _aﬁd her counsel appeared, the findings of fact contained in the order make
it clear that Tina S. did not appear in person, but only appeared by counsel. At this hearing, the

sarties, with the exception of Tina S. reached an agreed disposition. The mother voluntarily

* relinquished her rights to the child, herein, and was granted some limited supervised contact with

the child. The father;, who had not appeared for several heéring and had not participated in the
majority of the previous orders of the Court, had his parental rights terminated with no visitation.
Counsel for the intervenor presented some evidence on behalf of the intervenor and requested

that she be awarded custody of the child. The Court denied her request and ordered that the child

should remain in foster care with a gowl towards adoption. -
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STATEIVIENT O FACTS

Mlchael S. Jr. was five vears old at the time of his rernoval from the physical custody of
his father. He was not potty tramed, he did not know his colors, his letiers, etc. He could barely
speak. He functioned an the level of & 2-3 year.old child. Shortly after his temoval, he began io
make great strides in dfévslopmcnt. Although he remains defe]opmentally delayed, ke is much
improved. |

Af the time Michael S. Jr. was removed, his father livedina tra;l_ler with holes in the walls
and floors. There were _fecé-s on the ﬂéor, no vg;atcr in the home, and electricity was supplied by
am electrical wire run on the groﬁnd from the mother’s trailer nearby. There was 1ittic or no heat
in the home and temperatures were frigid. The child slept in the bed with his father, who is a
convicted sexual offender. Michael’s mother lived in a trailer nearby Although her trailer was’
in shghﬂy better condition, there were feces on the floor and the home was Very dn‘ty She did
have running water and electricity. |

The mothér voluntarily permitted the father to have physical custody of the child at least ._
two years prior to filing of the petition in this matter. During those two years, the father and
child lived in as many as six different siates and under very poor conditions. During most of that
time, the mother lived in the state of Ohio.

Afier the Prelirninarj Hearing the mother moved back to Ohio. There, she lived next
door to the Intéfvenor, Tina S., and with a man who had a long history of involvement with Ohio
CPS, as evidenced b},ﬂr her home study. The rﬂothcr was cooperative with DHHR and compliant
with the orders of the Court. However, she could never understand the poor decisions she made

regarding caretakers for her children and she never acknowledged her responsibility in their
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abuse and/or neglect, cither at her own hand or at the hand of other caratakers. She consistently
chose partners wﬂh guestionable backgrounds and bad habits and shc was always dependant
upon & partner for support. She faithfully attended visits and parenting throughout the case, and
she presented herself fora psycholdgical ovaluation and a horne study. The father disappeared
after the first couple of hearings. |
The Intervenor, Tina 8., lived next door to Brenda E. She often provided transportation

to West Virginia from Ohio so that Brenda E. could participate in visitation “ith her son and so
that she could attend court hearings and MDT meetings. ﬁowevér, Tina 8. did not participate in
visitations with the child, though she was awarded such visitations. She only visited with the
child briefly on one occasion. She did not aﬁend her p‘sycho]ogiclal gvaluation. She did not
complete the paperwork for her home study request, nor did she regularly aitend hearings and
‘MDT mectmgs Her lack of commitrhent to receiving custody of the child was evident in the
manner in which she chose to participate in this matter. Ina final show of disinterest, she chose
not to appear at the Dispositional Hearing, although she knew of the hearing and, according 1o

the testimony of Brenda E., she told Brenda of the date and time of the hearing.
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ASSIGNMENT OF ERROR

1. The Lower Court Did Not Err in Refusing to Grant the Intervener, Tina S.,

Custody of filﬂ Child, Hercin, Where Tina S ﬁailed_ to Participate in Hearings,

MDT Meetings, and the Court-ordered Services Necessary to Be Considered for

P_laceme:it of a Child. | | |

The Appellant alleges that the Circuit Court erred in. failing to consider her as adoptive
placement for the child, Michael S., Jr. where there was evidence of a close emotional bond
between she and the child. ﬁlﬂ Guardian Ad Litem supports the decision of the Circuit Couﬁ n
this matter. In the instant case, there was no evidence of any bond between the intervenor and
the child, herein. Tina 5. was granted inter;vénor starus iﬁ thisfm:atter immedjafely following' the
Préliminary Hearing in this matter when she presented 'hers.elf fo the Court as a very close family
friend and frequent caretaker of the child Michael S., Jf- The Court granted her request in an |
effort to provide continuity of care far the child should the parents” parental rights be terminated.
However, during the pendency of the case, the Court determined that Tina 8. did pot have the
close relationship w1th the child which she originally portrayed. Tina S. exhibited her .disinterast
in the child and the outcome of this matter in éevaral ways during the course of ﬁésc
proceedings. She attended the Court hearings sporadically.. She never requested visitation with
the child, though she often ﬁansported the mother to her visitation. She only visited the child

briefly on one occasion when she picked the mother up following her visit. She did not
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participate in her psychological evaluation and she did not complete the necessary paperwork o
request her home study through interstate compact. The mother, Brenda E. testified at the
Dispositional Hearing that Tina S. never kept the child for an extended period of time. In fact,
she testified that the child had never spent the night with Tina S. |

The Appellant argues that she did not participate in any of the above-feferencad activities
‘because the DHHR did not permit her to do so. In fabt, this matier was ongoing for a period of
six (6) months, At no time aurixlg that time did tﬁe Interven.orr or her counsel requ.est any
services. Ting S. did not participaie in her psychological efaluation. At no time following her
scheduled appointment did she or her counse] contact ﬁlc DHHR to reschedule the appointment.
At no time following her scheduled appointment did she or hér counsel obtain an independent
psychological évaluation to submit to the Court. All parties were provided a copy of the home
studies of the father and the mother. Atno time prior to the Dispositional Hearing did the. . .
Intervenor or her counse] obtain a home study, thmugh the interstate compact‘ or otherwise, to
present to the Court. Neither tﬁe Intervenar or her counsel appeared at the MDT meeting beld on
April 21, 2004, during which time the members af the team discussed the possible placement of
the child.

The Intervenor, Tina 8., wa.s.. a represented party during this matter. At no tirqe during the
- pendency of the case did she ér her counsel make any effort or do anyy thing to further her
interests or to support her claim for custody of the child, Michael 5., Jr. 1t is inappropriate for
Tina S. to sit upon her rights as a party to this action for six (6) months and then argue that she
did not receive the services ordered by the Court immédiate]y following the Preliminary Hearing

on December 17, 2003,
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The child, Michael S., Jr., has had too much incoﬁsistcncy in his life. His parents have
been inconsistent in their care of himn and Tina 8. has been inconsistent in her request for cusftody
of hun If Tina S. had put forth any evidence that the child had an emotional bond with her and
tha‘trshe is a fit and proper caretaker, the Guardian ad Litem would suppaort her request for
custody, herein.l However, Tina 5. put forth no such evidence, |

It would be inappropriate and unfair to delay this matter further dﬁe to Tina S.°s tenuous

_ claim for ¢ust0dy of Michael 5., Jr. This child needs permanency, consistency, and stébilitf in
his life. Since the Dispositional Hearing ten (10) months ago, the chii& was removed from his |
foster home due to substantiated physical ai::use. Following that removal, he was placed n two
foster homes in quick Successibn, and the.n in River Park Hospital for twelve (12) days. He was
then placedr in a foster home in which he began to adjust and thrive, only to be removed after

é-everél weeks at thc fa ster rnother’s reciuest because the DHHR would ot permit her to. have
other youné foster children simultaneously with Michael S., Jr. Also during this time, the
mother, Brenda E., became rﬁnre and more incons_istent with her visitaﬁqn and has finally missed
in excess of three scheduled visits. The Guardian Ad Litem has requested that her visits be
terminated,

Since the Dispositional Hearing, the DHHR has not provided Michael 8., Jr., with much
more consistency and stability than his parents did. The Guardian Ad Litem requests that the

Appeal filed -hércin be denied and that the DHHR be permitted 1o locate an acceptable,

appropriate adopiive placement for the child, Michael 8., Jr,
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CONCLUSION

The Guardian Ad Litem supports the ruling of the Circuit Court in this matter as well as
the brief filed on behalf of DHHR. Further, the Guardian Ad Litemn believes that Tinz 8. had
little or no emotional bond with the child, Michael S., Ir. at the time of the Dispositional Hearing
in this matter and that she has even less emotional bond with him at this ﬁrﬁe. There 1sno
evidence that Tina S. would be a fit and proper care-taker for the chi}_d. Tina S, was a party to *
this action beginming Becém’ncr 17, 2003. She made no effort to present any evidence on her
own behalf of 1o be an active participant in this case. This child needs immediate pErmancrcy, as
well as cons_istency and stability- Tina S. has demonsﬁatcd the opposite characteristics

throughout this case. To further delay permanency for the child in this matter would be unfair to

the child and would not be in his best interest. Michael S., Jr. is currently in a successful foster =

placement and DHHR is looking for ad immediate adoptive placement. His current placement
may be an adoptive placement. The Guardian Ad Litem, on behalf of the child’s best interests,

requests that Tina 8.°s appeal be denied and that the child be permitted 1o have permanency.

Dated: March 14, 2003

%4 East Third Avenue

Cinderella Building 24
Williamson, West Virginia 25661
304-235-1976

W .Va. State Bar 1.D. #7141
GUARDIAN AD LITEM
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CERTIFICATE OF SERVICE

I, Diana Carter Wiedel, Guardian Ad Litem, do hereby certify that I provided a true and
correct copy of this Brief to the following, by United States Postal Service, postage prepaid, as
follows, on this the 14th day of March, 2005:

. State of West Virginia
€. Michael Sparks
Mingo Couunty Prosecutor’s Office
P.O. Box 2236
Williamson, WY 25661

Stephen P. New
Counsel for Appellant

© Post Office Box 5316
”Beckley, WV 25801

William P. Jones

Assistant Artorney General
Counsel for DHHR

350 Capitol Street, Rm. 730
Charleston, WV 25301-3711

2 East Third Avenue

Cinderella Building 24
Williamson, West Virginia 25661
304-235-1976

W.Va. State Bar 1.D. #7141
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