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No. 32162

IN THE WEST VIRGINIA SUPREME COURT OF APPEALS

VICKIE L. VANCE, -

WEST VIRGINIA BUREAU OF
EMPLOYMENT PROGRAMS,
ELKINS JOB SERVICE,

Appellee.

BRIEF OF APPELLEE

I.

KIND OF PROCEEDING AND NATURE OF RULING BELOW

This appeal involves an employeé of the Bureau of Employment Pr;)grams, Vickié Vén¢e,

who grieved the functional chafqge 1n ber job apprbximately three and one-haif years ago, on June

18,2001. She di..d not lose any pay; did not exp erience any decline in her civil service class'iﬂ.ca.tion;

did not lose any seniority or bumping riglﬁs; and, did not experience any change.in her Elkins work

location. Indeed, after her functional chaﬁge from Office Manager to Systems. Coordinzftor, Vance’s

civil service classiﬁcati011 was up graded from Employment Prograrné Mahag.ér IL, paygrade 16, to
Employment Programs Maﬁager I11, paygrade 17; the Bureau initiated a ﬁve percent salary increaée '
for her; and,.s:he' was permifted to stay in the same budgetéry cost center of th¢ Bureau. Moreover,

the Burcau did not deem the change in Vance’s job to be disciplinary.



AtLevel One of the grievance procedure, Vance’s immediate supervisor lacked the authority -
to grant the relicf requested. Therefore, she appealed to Level Two. At Level Two, the functional
- change in Vance’s position was upheld, but the grievance 'was granted insofar as Vance was
informed that she would retain the same civil service classification and pay grade; that she would
remain in the séme Budgetary cost center of the Bureau' and, that she would retain her seniority and
bumpingrights. Vance appealed to Level Three 1equest1ng that the fimctional changein her posmon
be rescmded That request was denled at Level Three.

Vance appealed to_Level Four and on April 30, 2002, the West Virginia Education and State
Employees Grievance Board denied her grievance:

Grievant has identified no harm she jncurred as a result of the transfer. To the

contrary, she remained in the same classification and pay grade (both of which have

been elevated), her work location remains the same, and she has retained all senjority

and other rights she has acquired as a long-term employee. ' At level four Grievant

continued to express concern regarding her job security and seniority rights. Mr.

Dailey testified at hearing that there are no plans to eliminate Grievant’s position.

The level two decision stated that Grievant would retain her seniority-based bumping

rights in the event of a reduction in force. Grievant is understandably upset by the

involuntary transfer, but has not demonstrated she has suffered harm that is

recognized within the grievance procedure.
(4/30/02 Decision at 7-8.)

| Upon appeal, the Circuit Court of Kanawha County affirmed the Grievance Board’s Decision

by order entered on March 30, 2004, On or about July 28,2004, Vanee ﬁled a Petmon for Appeal
seeking review by this Court. On November 10, 2004, thlS Court voted three to two to grant the

appeal Pursuant to this Court’s order of December 1, 2004, the Bureau now responds to Vance’s

Brief which it received on January 3, 2005.



1L

STATEMENT OF FACTS
Vance ia a long-time emplayee of tha Bureau of'Employment Programs at its Elkins Job
Sérvice Ofﬁc.e. {(Level ITI Tr. at 19-20.) Beginning in Sé_ptember 1989, Vanca held .the functianal
i)os_ition of Office Maﬁager of the Elkins Job Service Qfﬁce. (Level ]]I Tr. at 20.) At the time that
the underlying gzie{rance arose, Vance haId the civil service alassiﬁcation of Employment Programs

Manger I, paygrade 16. (Level III Tr. at 43.) | |
) Oa June 5, 2.(.)01, Vance’s supervisor, Steve Frantz and Mr. Frantz’s supervisor, Stephen
Dailey, met with Vance and gave her a letter si.gned by the Commissioner of the Bureau of

Employment Programs mformmg her that her pos1t10n would be changed from that of Office

Manager to that of Systems Coordinator effective Tune 26, 2001. (Level III Tr. at 87; Level 11

Grlevant s Ex. I.) The Ietter stated that the reason for the change was to miaintain a balant_:ed

* workforce and the high q.uality of services provided to the public. (Level 111 Grievant’s Ex. 1.) The

Bureau’s decision was based on the need for a Systems Coordinator in Region Six of the State.

(Level I Tr. at 113.)

The change in Vanca’s job function occurred aﬁér a series of events transpired. In th.e latter'
part of 2000, six or seven _gr-ievances were filed in a relatively shorf period of time By Elkins Job
Service Office staff against Vance. (Level III Tr. at 118.) Indeed, the Elkins Job Service Office
experienced the highesf number of grievances when compared with the other Job Service Offices
throughout the State. (Level I Tr. at 118; Lével_' I Respondent’s Ex. 4.) Although none of the
grievances were granted as to ‘the_ ralief requested,.an independent grievance evaluator in one of the

grievances filed by six Elkins Job Service employees found that Vance’s conduct had caused or



ebntrib'uted to a hostile work environment at the Elkins Job Service Ofﬁce.I ( Level Il Tr. at 114; -

Level IIl Respondent’s Ex.7 at 6. )

During the year 2000, there was a high rate of the usage of sick leave by Elkins Job Service

staff. (Level 10 Tr. at 120-121; Level 11T Respondeni’s Ex. 5.) This became a concern to the -

Bureau’s management. {Level I[[ Tr. at 120-121.) The concern was that if staff were not present at

Work customer service would be detrimentally affected in the Elkins Job Service Office. (Level 111
- Trat 11 1)

In an effort to correct the problems, Bureau management met with Vanee and offered her a
deveiopment plan to address the management problems she was expeﬁencing. (Level HITr. at 115;
Level 1 Respondent’s Ex. 3.) Vance refused to sign off on the development plan. (Level IIf Tr. at
115-11 7.j | |

Thereafter, the Bureau brought in a consultant to conduct conflict resolﬁtion couﬂseling with
the staff and Vance (Level TMI Tr. at 115, 117.) In addition, the Bureau conducted leadership

training which Vance was required to attend. (Level I Tr. at 115)) .

Despite efforts to break the impasse between Vance and her subordinates, the sitnation

continued to fester. (Level TII Tr. at 122.) It became clear that the siaff and Vance could not work -

together. (Level III Tr. at 122.) The Bureau began to have concerns about the quality of service

being delivered to the public by the staff which was supervised by Vanee. (Level ITI Tr. at 112.)

! The grievance filed by six employees sought as relief the removal of Vance from the Elkins Job
Service Office. (Level III Respondent’s Ex. 7 at 2.) Inasmuch as testimony during this “class action”
grievance indicated that Bureau management was going to undertake training and other activities to address
the work environment issues, the grievance evaluator did not find it appropriate to order the “removal” of
Vance from the Elkins Job Service Office at that time. (Level III Respondent’s Ex. 7 at 5-7.)
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In éarly April 2001, Mr. Dailey was approached'by the'.Region Six Work Force Iﬁvestment
Board aﬁouf the ne‘ed for a Systems Coordinator to act as laison between the Board and all of the
Comprehensive Site Coordinaiors locafed in the region;® (Level III Tt. ét 88, 95—96.) The director |
of the W_Ork Force Investmcnt Board requested thét Vance be moved into the Systems Coordinator
position. (Level il Tr at 1‘26-127.)_ | |

Théreéfter, dﬁring a man'agers’. meeting in Beckley, Mr. D.ailey, Mr. Frantz, and Vance
discus_séd the management problems and the conflict with staff that she .was havillg as O.fﬁce
M.a:nager at .the. Elkins Job Service (Level I Tr. at 113-.1 14.) During thé discussion, Mr. Dailey
asked Vance if she ﬁvould be interesfed in accepting the duties of the Sysfems Coordinator in t_hé.
Elkins office. (Level III Tr. at 88, 113-114.) Vance responded that she was not interested in th-e '
positio.n. (L.ev'el LI Tr. at 90.) Mr. Dailey urged Vance to give the matter some more thought.
(Levél I Tr. at .9'0.) Some time later, Vance again informed Mr. Dailey that shé 1\;'v&ls not interésted

in the position. (Level HI Tr. at 90.)-

? The Bureau is charged with implementing the Work Force Investment Act which is administered
throughout seven designated regions in the State of West Virginia. (Level I Tr. at 90-91.) The record
reflects that when Vance was offered the Systems Coordinator position, cach region was to have a Systems
Coordinator {o act as a liaison between the local Workforce Investment Board, which is comprised of local
mdividuals, and all Comprehensive Site Coordinators located in the region. (Level IV Tr. at 20-21.) Atthe
time of the Level IFour hearing in this matter, Region Four of the State had a Systems Coordinator. (Level
IV Tr. at 20.) The salary of Region Four's Systems Coordinator was not paid by the Bureau of Employment
Programs and the person who held the position was not a State employee. (Level IV Tr. at 20, 33) In
contrast, Vance’s Region Six Systems Coordinator position was paid by the Bureau of Employment Programs
out of the same funding source from which her Office Manager position was paid, and Vance was and is a
State employee. (Level IV Tr. at 16, 20, 25.) At the time of the Lével Four hearing, it was intended that
Regions One, Two, Three, Five and Seven, the remaining regions, would have Systems Coordinators. (Level

IV Tr.at 20-21, 22-24.) At that time, the Bureau did not have sufficient funds of its own to fill the positions.
(Level IV Tr. at 22.) : ' -




Sometime thereafter, Qu.etta Muzzlez*,. then Directo.r of thé Employment Services Division,
made a recommendation to then Bureau of Employments Programs Commissioner Robert Smith to
change the function of Vance’s job from ihat of Office Manager to that of Systems Coordinator of

Region Six. (Lével I Tr. at 108.) Mr. Franiz and Mr. Daiiey Were involved in discussions which
led up to M, Muizlé’s recom_mendation to Comm_issionef Smith. (Level III Tr. at 107-109, _'1 26._)
On June 5, 2001, Mr. Dailey an_d Mr Frantz gav_e Vance the letter from Cbmmissiciner Smith
informiilg iier of her position changé fi’om Ofﬁcel Manager to Systems Cobrdinatbr.“ (Level ITi Tr.
‘at 87; Level I Gfiev_ant’s_Ex. 1.) Be.cause Vance was a valued employee;-and because of her
strength in dealirig with local officials, it was det.ermined that the shifting of responsibilities from
Ofﬁce Manager to Systems Coordinator was foi the good of the Bureaw’s operations and would :
remove Vance from the problems she was facing as Office Manager. (Level IIE Tr. at 93, 95, 118.)
The’ fact that Vance was having ongoing management problems while functioning as the Office
Manager was considered. (LevelIIlI Tr. ait 126-127, 135~136.) However, it was not the primary
reason for the transfer of duties. (Level III Tr. at 126-127,135-136.) The_change in Vzince’s dutieé

was considered by the Bureau to be non-disciplinary. (Level Il Tr. at 6, 93.).

? At the time that this appeal was filed with this Court, Ms. Muzzle was Acting Commissioner of the
Bureau of Employment Programs. Ms. Muzzle has now retired and another acting commissioner has been
put in place until Governor Joe Manchin makes an appointment to the position. At the time that Vance’s
grievance arose, Ms. Muzzle’s director position reported to the Commissioner of the Bureau of Employment
Programs. (Level III Tr. at 94; Level IV Respondent’s Ex. 1.) Mr, Dailey reported to Ms. Muzzle. (Level
III Tr. at 86-87; Level IV Respondent’s Ex. 1.) Mr. Frantz reported to Mr. Dailey. (Level 1T Tr. at 86-87;
Level IV Respondent’s Ex. 1.) Vance reported to Mr. Frantz. (Level HI Tr. at 86-87.) :

4 The Region Six Systems Coordinator position was not posted as a Vacant posmon prior to Vance's
p]acement in the job. (Level I Tr. at 70.)



The Bureau consulted with the West Virginia Division of Personnel regarding the change in
VVance’s job function. (Level III Tr. at 71-72.) After reviewing a description of the proposed job
duties for Vance’s Systems Coordinator position, the Division of Persounel determined that Vance
Wou.}d remain in the sau‘re'civii service classification of Employrnent Pro grams Manger ﬁ, paygrade |
16. (Level IH Tr. at 71-72, 77-78, 80.) Based uporl the Division of Personnel"s determination, the
Bureau demded that Vance could remain in the same budgetary cost center of the agency s
operations. (Level HI Tr at 100.)

After some discussiou with representatives fron'r the Region Six Work Force Investment
Board about the possibility.of the Board funding fifty percent of Vance;s salary as Systems
Coordrnator, it was determined that the Bureau would fund one hundred percent of Vance’s salary
out of the same federal fundmg source from which her salary as Office Manager had been pald :
(Level HI Tr at 89, 94-95, 97-98, 101 ) Indeed, the federal fundmg source from which Vance’s
.Syst.ems Coordmator salary was to be paid is the same funding source from which her salary has
beeu paid during her entire tenure at the Burean. (Level IIT Tr. at 101 .)

At the time the Level Four hearmg was held in February 2002, the Bureau had submitted
paperwork to the D1V1sron of Per sonmnel to have Vance’s position upgraded to the ela551ﬁcat10n of
Employment Programs Manager III paygrade 17. (Level IV Tr. at 6-7.) The upgrade would give
Va;nee a ﬁve percent increase in salary. (Level IV Tr. at 7. ) The State Personnel Board had approved

the upgrade and the Bureau was merely waiting for the wheels of State government to turn so that

the matter could be finalized. (Level IV Tr. at 27-28, 30-32.)



III.
ARGUMENT
A.  THE CHANGE IN VANCE’S JOB DUTIES FROM OFFICE

MANAGERTO SYSTEMS COORDINATOR WAS ALAWFUL

EXERCISE OF THE BUREAU’S DISCRETION, WAS NOT
(‘(}NTR ARY TO TAW OR POY ICY, AND DID NOT HARM

EA Sy C L g AR B NS EIA N JRLTAF AFARF ILVLF A KESRAANITER

VANCE IN ANY WAY,

The West Virginia Division of Persohnel’s Administrative Rule Section 11.6(a) statf_:'s:

Except as otherwise provided in subsec‘aon 10.4 of this rule, appointing authorities

may transfer a permanent employee from a position in one organization subdivision

of an agency to a position in another organizational subdivision of the same or

another agency at any time. .
143 C.SR. 1, § 11.6(a) (2000) (emphasis added),

Obviously, this rule provides State agencies, such as the Bureau, with cbnsiderablé discretion
;egarding the transfer of employees. The Grievéﬁce Board has consistently ruled that state agencies
| have wide discretion in the reassignment of employees. Jarvfs v. Division of Rehabilitation S_ervicés,
Dockej: No. 01-RS-421 (Optober 5, 2001); Forth v. Deparrmen.t of Transportation/Division of |
Highways, Docket No. 98-DOH-433 (July 22, 1999). See élsé Stoneking v. West Virgz'm'a Division
of Correcriqns, Docket No. 93—CORR—530 (November 30, 1994); Titus v. West Virginia Division
of Corrections, Docket No. 93-CORR-528 (November 22', 1994)'. |

| Vaﬁce did not suffer any loss in pay or benefits; éhe remained in the same civil service

-c]aséiﬁcation, (indeed, at the time of the Level Four hearing her classification and pay were to be
upgraded); she remained in the same budgetary cost center; her salary was to be paid from the same

funding éo‘u:rce; and, she remained in the same location at the Elkins Job Service Office. Given the

need that the Bureau had for a Systems Coordinator in Vance’s region of the State, the consideration




of the problems that Vance was having as Office Manager in managing her staff, and the lack of any
‘harm to Vance, the transfer was well within the Bureau’s discretion and did not violate the Division
ei' .Perso_nnei’s Administrative Rule.

Vance has persisted . in argumg thr ougheui the course of this case that the Systems
Coordinator position is not as stabIe as that of Office Manager. Indeed, Vance claims in her Brief
that her position could be “reclassified virtually at the will of the head of tiie Division of
. Personnel,]” (Appellant’s Br. at 3), and that. her cost center ‘_‘éould easily Be changed with little
effort].]” (Appeliant’s Br. at 3.)_ Moreover, Vance asks this Court to restore her beneﬁts and any -
. l_oss in seniority ihat she has suffered. (Appellant’s Br. at 9.) However, Vance has not demonstrated
that she has lost any benefits or seniority. In addition, .any claims that her job conld be reclassified
or that her eost"center could be changed are sheer speculation. | |

As Mr. Dailey testified below, any employee’s cost center may be changed based upon
funding a\./ailability. (Level I Tr. at 100-103.) .Vance did not present any evidence that her position |
was any more likely to be changed than any other Bureau ernployee. Therefore, Vance’s clairn that
her cost center ceuld be changed is a hollow charge. |

Vance’s allegation that her civil service classification could be changed on a whim is also
pure conj ecture. Again, Vance did not present any evidence that her classification was more likely
o be changed than any other Bureau employee. The Grievance Board Administrative Law J udge
' found Vance ] attempts to cast her job as less secure to be speculative. (Level IV Tr. at 11, 24 30)
The Admmlstratwe Law J udge credlted Mr. Daliey s unrebutted testimony that there are no plans
to eliminate Vance’s position and that her Systems Coordinator position is equally as secure as that

of Office Manager. (Level IV Tr; at 20, 29; 4/30/02 Decision at 7.)



If nothing else sheds light on the speculative nature of Vance’s claims,. it is the passage of
time. It is now over three and one-half years since Vance’s job was changed and she is still
employed by the Bureau in the same job. The Grievanee Boar_d has been consistent in its holdings
that “[t]he grievance procedure is designed to address specific problems or incidents and not gen'eral
or speculative apprehensions of employees. . . .” Wilds v. West Vz’rgim’d Department of Highways,

Docket No, 90-DOH-446 (January 23, 1 9_91). See also Collins v. Department of
T mnSportation/Divis_z’on of Highways, Docket No. 02-DOH_—227/228 (January 30, 2003). To grant
~ Vance rellef for somethmg which may or may not happen in the future is clearly mappropnate and
was nghtﬁllly rejected as a remedy by the Gnevance Board. -

Vance also claims that her transfer violated a written transfer policy issued by the Bureau.
The Bureaﬁ’s Administrative Dire_etive 6000.40 states in pertinent part:

‘Inthe event an involuntary transfer becomes necessary, the affected employee

will be consulted prior to the fact, given written reasons why the need exists, and

given at least a two week (14 calendar day) notice of the impending transfer, when

possible. . ..

It is the responsibility of the unit supervisor to initiate through channels a

request to fill an authorized vacancy, justifying any request for any involuniary

- movement or a specific individual[ ‘s] transfer . . . If the transfer is involuntary, the
_ supervisor must provide documentation to all afl eeted parties justifying the necessity -

of the transfer.

Vance asserts that the Burean failed to consult with her prior to transferring her jeb duties
~ and failed to provide documentauon for the basis of the transfer However Vanee sown testlmony

mdlcateo that she was apploached during a managers’ meeting m Apnl 2001 about the transfer to

the Systems_ Coordinator position, which she ultimately declined. (Level Il Tr. at 50.) The

10



Grievance Board rightfully found that this discussion with Vance satisfied ‘e_h'e “consultation”
© requirement of ﬂee _Administraﬁve Directive, (4/30/02 Decision at 6.) | _
| In addition, the letter notifying Vaoce of the “transfer” epeciﬁeally states that the transfer was
necessary “in order to maintain the hi gh qeality of service to our customers” (Level I GrieVent’s
Ex 1.) While the letter is oerhaps not the _'most voluble expreseion. of a rationale for the transfer, as
~ the Grievan_.ce Board fo.und, the letter “meets ’ehe requirements of the [Bureau’s] Policy Dire'c.ti've._”
(4)30/02_ Deoision et 6.) The fact that the Burcau did not specifically menti0n the personnel _ |
| proo_le'ms that Vance was experiencing as a reason for the change was beneﬁoial to Vance. The
change was not.deemed to be disciplinary and Vance’s employmenf record remains unsullied. Tt is,
therefore, remarkable that Vance would'complain about the Bureau’s largesse. Simply po’t, the
Bureau’s failure to give an involved .explanation which included Vance’s management problems .
inured to her benefit. |
Peti’iioner claims that her immedi.ate supervisor, Mr. Frantz, did not initiate the transfer and
therefore the Bureau did not comply with Administrative Directive 6000.40. Vane'e’s_ reading of the |
Administrative Directive. is hyper~attenuated n tile ex.treme. Under Vance’s interpretation,.the
‘Commissioner of the Bureao of Emplofment Programs could oot, of his or her own accord, or on-
the recommendation of one of his or her Directors, meke epersonnel t_ranefer without the initi'atioo
" and appr_oVa}_ of a lower level eupewisor. This amounts fo the proverbiai tail wagging the dog. It _
also runs countef to West Virginia' Code § 21A—2—6 Which gives the Commissioner very broad
supervisory and operational powers over the Bureau of Employment Programs and if_;s employees.
Vance’s trensfer Was initiated by the efforts of Mr. Dailey and his supervisor, Quetta Muzzle,

the then Director of the Bureau’s Employment Services Division. However, Vance’s supervisor, Mr. |
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Fraﬁtz; Was in_volvod in the discussions which Ied. up to. Ms. Muzzle’s recommendation to
Commissioner Smith. Indoed, Mr. Frantz concurred with Mr. Dailey and Ms..Muzzle that the'.
. transfer was a good move. ‘(Level Il Tr. at 94.) Therefore, chain of command or “channels” were
observed inasmuch. as _evéryooe' in a position of aothority.over Vance was involved in the
determination of the tronsfer and agreed that it was advisable.
| Moreover, eﬁren if technical compliance was not observed in the .initiation of Vance’s
transfer, substﬁntial compliance was oB'ser\.red. This Court has recognized the .doctrine of
“subsféntial compliance” in various legal contexts. See Staz.‘e exrel. Ca}fron v. Raleigh County Board
ofEdL;cation? 496 S.E.2d 444 (W. Va. 1997) (per curiam) (finding substantial compliance in filing
| grie.vance); Powderidge Unit Owners Association v, Highland Props., Ltd., 474 S.E.Zd 872(W. Va.
1996) (recognizing substantial comphance with Rule of Civil Procedure) State ex rel Cooper v.
Caperton, 470 S.E.2d 162 (W. Va. 1996) (ﬁndlng substantial compliance with legal publication
reqmrements)'Mahmoodian v. United Hospital Center, Inc.,404 8.E.2d 750 (W. Va. 1991) (finding
substantial comphance W1th rules for revokmg physmlan s staff pnv1leges), Hare v. Randolph
| County Board of Educaz‘zon 396 S.E.2d 203 (W. Va. 1990) (per curiam) (finding substantlal
comphance with termination procedure); Durunya V. Board of Education of Mingo County, 382
S.E.2d 40 (W. Va. 1989) (finding oubstantial compliance in seeking grievance hearing); Vosberg v.
Civil Service. Commission.of West Iﬁ'rginia, 275 S.E.Zd 640 (W. Va. 1981) (holding that violation
| of gﬁevance procedure was merely techoical and that there was substantial compliance with same).
The clear import of Administrati\fe Directive 6000;40 is that employees in the chain of

command between the transferee and the Commissioner be informed about and have an opportunity

12



to offer input upon the transfer of a subordinate efoployee. That spirit was observed in this case and
substantial compliance was achieved.

B.  INSOFARAS THE BUREAU WAS REQUIRED AND FAILED
TO POST THE POSITION OF SYSTEMS COORDINATOR
INTO WHICH VANCE WAS PLACED, SUCH FAILURE WAS.

HARMIESS AND DID NOT PRY IUDICE VANCE,

Varnce argues thatbecause the position of Systems Coordinator was not posted m accordance
with the Bureau s written poheles Administrative D1reet1ves 6000. 1 and 6500. 40 the change in
her job duties should be overturned and she shoulcl be returned to the posmon of Office Manage1

Admmlstratlve L)xreeuve 6000.11sfates in pertment part:

- Whenever a ]Ob opening oceurs in the cla351ﬁed service, the hiring agency
1must post a notice throughout the agency that candidates Wﬂl be con51dered to fillthe
job opemngs :

Job posting notices must be posted for at least ten working days before
making an appointment. This posting requirement includes any vacancy to be filled
by original appointment, promotion, demotion, lateral class change, reinstatement,
or transfer . . . Intra-and 1nter—agency transfer is often used as an efficient means to
fill needed pomtzons

Administrative Directive 6500.40 states in pertinent part as follows:

It shall be the policy of the [Burcau] to advertise vacancies in order that
qualified full-time employees with permanent status may have an opportumty tobe
considered. .

Selection will be made by the unit supervisor, subject to the approval of the
normal chain of command and the division director. The commissioner has final
authority in the appointment of all employees . . . Vacancies will be advertised via
a Job Opportunities announcement . . . [t}his is the official posting for Burean jobs.

Posted vacancies may be filled by promotion, demotion lateral class change,

reinstatement, transfer, or by selection from an appropriate Division of Personnel
(DOP) Register. . :
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The Grievance Bc)ard found that while the Bureaus_’s failure to post the Systems _Coﬁrdi_nator
position was in conflict with the Bﬁreaus’s written policies, such failure was harmless error.
(04/30/02 Depision at 7.) Obvidﬁsly','*the written policies permit thé Bureau to fill pésitions by
“transfer.” of course, that is exactly what héppenéd in thjs case. As the Grieyancg Board-note&,
“posting 1_:his position would have been a fdmlality when a transfer was already planned.” Because
the error d'_id not prejudice Vance, it was harmless aﬂd does not warrant revérsal of the Bureau’.s

decision. See Syl. Pt. 4, Burns v. Goff, 262 S.E.2d 772 (W. Va. 1980).

Indeed, it appcars that Vance is atteﬁlpting to raise the prejudice that may have been suffered

by others who may not have had the opporturiity to view the posting for Sy’étems Coordinator and

to request that they be considered for the posi.tion Indeed, the underlying rationale for

Admmlstratlve Directive 6500 40 is to prov1de an opportunity to interested partles to apply for
posted p0s1t10ns |

However, Vance_ does not have standing to aésert the rights or interesté of others to oﬁtain
relief for herself. See Kessel v. Leavitt, 511 S.E.2d 720, 743 & n. 23 (W. Va. 1998) (quoting Wartk
V. Seldm 422 U.S. 490, 509 (1975); United States Department of Labor v. 1) rzplett 494 U.S. 715,
.720 (1990)) If anyone may have been p1e_'|udlced by the lack of postmg, it was other parties who
did not have the opportumty to seek the Systems Coordinator position, it was not Vance. Vance
- cannot assert the ha:_rm that may have befallen others in order to boot-strap herself into having a
élaim. Vance simply was not. harmed by thé Bureau’s misstep in failing to observe the posting

formality.
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1v.

CON_CLUSIQN
Based upon the foregoing, the Bureau respectfully requests that this Court affirm the Apri}
30, 20_02 .Decision of the Grievance Board théh was uﬁheid by the Circuit Court of Kanawha
County on March 3.0, 2004.
| Respéctﬁlly submitt.ed,

WEST VIRGINIA BUREAU  OF
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SERVICE, | -
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