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IN THE SUPREME COURT OF APPEA.LS OF M
At CHARLESTON ?
'i

NANCY VEDDER, -

Pidiﬁil_ﬁ; ' : T o

v. | . " CIVIL ACTION NO.: 03-C-534
The Honorable Paul Zakaib, Jr.
WYV Supreme Count No. 041897

ANGELA OWENS, individually and
- as a agent for NATIONWIDE MUTUAL
 INSURANCE COMPANY; NATIONWIDE
‘MUTUAL INSURANCE COMPANY
a forelgn corporation; TOYOTA MOTORS
ALES, US.AINC,, a foreign corporation;
TOYOTA MOTORS DISTRIBUTORS, INC.,
a foreign Corporation; and JOHN DOE,

. Defendants.

NATIONWIDY, MUTUAL INSURANCE COMPANY AND ANGELA OWENS’
RESPONSE TO PLAINTIFE’S FETITION FOR A WRIT OF MANDAMUS -

COME NOW, the Dcfénda.nts, Nationwide Mutugl Insurance Cﬁmpany and Angela Owens,
(hereinafter collectively fafs.rred to as “WNationwide™), by and through their counsel, Michelle Roman
Fox and Martin & Seibert, L.C. and hereby responds ta the Petition far;‘ a Wrir q’fﬁfandamus filed
by the Plaintiff Nancy Vedder. First, the Plaintiff’s Petition for the Wit should be denied because
the Plaintiff has failed to satisfy the stringent requirements for applicability of this extraordinary
relief. Second, the lower Court’s Order denying the Plamtﬂ'fs Motion for leave to amend her
Complamt was proper and within its sound discretion; thus the Petition for thc Writ cahc;uld be

denied.

STATEMENT OF FACTS

This case arises out ofa single-vehicle accident which oecurred on or about March 16, 2001,

Atthe time of the accident, the Plaintiff was driving a Toyota 4-Runrer, owned by ler husband. The
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Plaintiff contends the accident happened, in part; due to a “phantom” vehicle being in her lane of
travel, She testified she swerved to avoid the “phantom” vehicle, went off the road 31_151 upon re-
entry, the Toyota 4-Runner flipped scvcral times, causing her injuries and darnages. Vedder admits
her vehicle did not have any contact with the * phantom" vehicle, nor was there an mdependcnt
witness to corroborate her version of the acmdent _ _

The Plaintiff filed her original complaint in this matter on March 12, 2003, asserting a
defective product claim against Toyota, a claim for negligenc&: against the “John Dac” défandant, '
and 2 bad faith actmn against Nat1onw1dc Importantly, the allegations against Nationwide related
exglusively to its alleged farlure to timely adjust the Plaiotiff's uninsured motorist claim. See .

Plaintiff’s Complaint attached hereto as Exhibit A. The plain language of the Complaint only’

unfair claim settlement practices” in the adjustment of the P].aintiff’s m&d motorist claim. '

Indeed, numerous paragraphs contained within the Plaintiff's Complaint reference specifically '

Nationwide’s and/or Owens’ al I.eg‘ed wrongful conduct and/or failure to properly adjust the
Plaintiff's uninsured. motorist claim. See Complaint § 22, 23, 24, 27, 30 and 31.- However,
_ ooﬁs;:icuously missing from the twenty-seven paragraphs of wfongdoing alleged against Nationwide
' and Owens by the Plaintiff is apy mention or reference whatsoever of Natiénwide’s allegéd failure
to store the subject Vehic}e.. Itis undispﬁted 'however that at the time the Plaintiff filed her original

Complamt in March, 2003, she knew that Nationwide had sold the subject Vch1c]e for salvage. In

'addltlcm the Plaintiff should have known, at the time of filing her Complaint and before that said

vehicle was critical to proving her defective preduct claim apainst Toyota. .
Nationwide does not dispute that on April 19, 2001, Chris Heavens, counsel for the Plaintiff,
sent a Jetter to Nationwide adviging of his representation and requesting that the subject vehicle be
stored until he could have the same insp ected by an e.:xpr»-srt. In this April 19,2001 letter, the Plaintiff
did not make any arrangements for the contimued storage of the vehicle nor did she advise
Natjoriwide as to where or when the inspection would take place. Maore importaatly, after this April

19, 2001 letter was sent to Nationwide, the Plaintiff took no further action to secure storage of the

] .
The lenuff alleges in her Complaint that the undsnnsur'-mcc provisions of the policy were dpplicablﬂ
howaver, the claims should have been properly designated as “uninsured™,
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‘vehicle or to have the same inspected by her expert. Due in pért, to the lack of claim identifying

“information on the Plaintiff's April 19, 2001 letier, Nationwide sold the subject vehicle to a saivagr—:
yard in May 2001. Nnnéthelﬁss,, the Plaintiff’s husband was fully aware in May 2001, that the
subject vehicle was estimated to be total loss and the same had been sold for salvage: In this regard,
Nationwide spokr-:.tc Plaintiff’s husbapd confirming the total loss of the vehicle and the fact that the
same would be sold for salvage. ' o '

Moreover, on J a:nuéry 17, 2002, afier the Plaintiff contacted Toyota and asserted her the.ory :

of a defective vchicle in cansing ber iﬁjuﬁes, Plaintiff's counsc] contacted Nationwide and
requested Information. regarding the location of the subject vehicle. This request was prompted as

a result of Tnyota’s inquiry to in. qpect the qubject vehicle. Cmmequently, there is no quastion the

, the viability of her products 11ab1hty claim. In response to the Plaintiff's requcst on Japuary 13,
?002 more than two years and three months before the Plaintiff filed her Motion for leave to amend
het Complaint, Nationwide provjded to Plaintiff's counse] documcntatmn confirming the vehtcle
had been salvaged and the exact Tosation of the said vehicle. See, Exhibit B, (Documents confiming

'_ sa]vagc of Vchmhz) Desplte being advised by NatmnW1de of the vehicle’s location, the Plaintiff
chose to ignore the same and took no a.ctxon whatsoever to secure the salvaged vehicle or to have the
same inspected. : |

On April 23, 200, after Toyota indicat_ed it would file a Motion for.Summa:ﬁj_ Judgment
based upon its vehicle inspection on January 27, 2004, the Plaintiff filed a Motion for Leave to
Amend Complaint to add a spoliation of evidence claim against Nationwide. To Justify the delay in

- filing her Motion, the Pl amh ff alleped she Just leamned that thc vehicle had been “spoiled” as a result
of Toyota’s vehicle inspection on J anuary 27, 2004.

At a hearing held on June & 2004 the lower Court depied the Plaintiff's Motion and ruled
the Plaintiff’s proposed amendroent was barred by the two year statute of limitations, The lower
Court found the Plaintiff chose to sit on her rights and not investigate her claim or the subject
vehicle, Moreover, the lower Court found the proposed émc-:ndrncnt was a “separate and distinct”

cause of action against Natlonw1de and acocordingly, did not “relate back” 1o the date of the original

filing of the Cotnplaint.
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In an effort to challenge the lower Court’s ruling of June &, 2004 denying leave to amend and
| to create an opportunity to assert additional grounds as to why the fcquested leave to amend should
be granted, the Plaintiff on Tuly 30, 2004, filed a Motion for Rule 60 Relief. Nationwide contends
the Plaintiff’s Rule 60 Motién was procedurally inappfopriats, and, the lower Court’s denial of the

Motion for leave to amend was propet. See, Nationwide’s Opposition to Plaintiff’s Motion for Rule

60 Reljef, attached as Exhibit C. On August 11, 2004, the lower Court denjed the Plaintiff’s Motion

Jor Rule 60 Relief. Nationwide contends the lower Court’s rulings denying the Motion for Leave to
Amend and denying the Motion for Rule 60 Relief were proper and in accordance with the Court’s

sound diseretion. It is upon these Orders that the Plaintiff bases her Petition for a Writ of Mandamus:

DISCUSSION OF LAW
The P laintiff requesis that this Court compel the Honorable Judge Paul Zakaib, 1. to grant

- ber Motion for Leave to Amend Complaint to add a spoliation of evidence claim against Nationwide.
The Plaintiff’s request for this cxtraordinary relief fails to meet the stringsnt requirements for the

relief séught'. In this regard, the Court in Wa’.mpler Foods, Inc. v. Workers’ Comperzsarf?on Division,

602 S.E.2d ROS (W. Va, 2004) explained that “a writ of prohibition lies only to restrain inferior . -

courts from procesding in causes over which they have po jurisdiction, or, in which, having

jurisdiction, they are exceeding their legitimate powers and may not be used asa substitute for writ -

of error, appeal or ccmoran " Idat 817, quntmg Syl. Pt. 1, Crawford v. Taylor, 138 W. Va. 207,
75 $.E.2d 370 (1953).

Moreover, the Wampler Court explaincd that in determining whether to issue a writ when

it is claimed the court exceeded its legitimate powers, this Court must consider the following five

factors;

(1) - Whether the party seeking the writ las no other adequate
~ Teans, such as direct appeal, to obtain the desired relief;
(2) Whether the petitioner will be damaged or prejudiced in
a way that jg not correctable on appeal;
(3) Whether the lower tribunal’s order is clearly erroncous as
a matter of law;
G Whether the lower tribunal’s order is an oft repeated
ettor or manifests persistent disregard for either
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procedural or substantive law; and
(5) Whether the Jower tribunal’s erder raises mew and
important problems or issues of law of first impression.

The Court noted “that these factors are general guidelines that serve as a useful Starting point
" for determining whether a discretionary writ of prohibjtion should issue. Although all five factors -
necd not be satisfied, the third'factc;r, the existence of é clear crror as a matter of law, should be
. given substantial weight ” /d at. 817, citing, SyL. Pr. 4, State ex. rel. Hoover v. Berger, 199 W. Va.
12, 483 S.E.2d 12(1996). Moreover, tﬁhe Wampler Court reiterated that “mmandamus is a proper
rémc;dy to require the perfonfnanéc of a non-discretionary duty by various governmental agencies ot
bodies.” Id, at 817, citing Syl P1, 1, State ex, rel. Allstate Ins. Co.v. Union Public Service Dist., )51
W, Va.207 ,151 8. E.2d 102 (1996). Mandamus will not ordinarily lie to direct the manner in which -
the Jower court exarmscd its discrction. | | | _
Furthermore, the Wampler Court explameu a Petitioper secking a writ must meet gach

eplement of a three~part test:

(1)' a clear legal right in the Petitioner to the relief sought;

(2) a legal duty on the part of respondent to do the thing
which the petitioner seeks to compel; and,

(3) - the absence of another adequate remedy.

Jd. at 817, c1t111g Syl. Pt 2 Srarezx rel. Kucera v, City of Wheeling, 153 W. Va, 538,170 S E. 2d
367 (1969). ' |

| The lower Court’s Order denial of the Plaintiff"s Motion for Leave to Amend Complaint in

this case, should not be subject to a Writ of Mandarmus, because the lower Court was a.cting within
 its sound diserefion in denying the leave to amend. Based upon the determinative factors set forth
in both Hoover v. Berger and State ex. rel. Kucera v. City of Wheeling, the Plaintiff has failed to
catablish that \the lower Court’s Order is clearly ertopeous as a matter of law, and/or that there is a

legal duty on the part of the respondent to do the thing which the Petitionér seeks to cormpel.

Indeed, the lower Court properly exercised its discretio, in denying the Plainti{f Jeave to
. amend her complaint. Moreover, the interpretive case law governing motions for Jeave to amend

unequivocally state that said decision lies within the sound discretion of the trial court. Mauck v,
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City ofMarrm.S‘burg, 178 W. Va. 93, 96, 157 § E.2d 775, 778 (1987)
The Plaintiff's Petition fails fo satlsfy the factors nccs:ssa:ry for the issuance of the Wrif; thus .
this Court should deny the rcquﬁstrsd relmf _
Addatmnaﬂy, the lower Court s Order is correct and does not constltute “clear Tegal error’.
In this rsgmd, the Plaintiff’s proposed amendment to add a third-party spohatmn of evidence tlaim
against Nationwide is a “sc]ﬁa,rate and distinct” cause of action égai,nst Nationwide, which doss not
arise out of the same “conduct, transaction. or occurrence” alleged against Nationwide in the initial
Compiaint. Rule 15 (c), West Virginia Rules of Civil Procedure. The ori éinal Complaint agatost
Nationwide alleged only that Nationwi de committed bad faith insurance practices and unfair
sctt]ement practices in the. L1mcly adJustrncnt of her umnsurad motorist claim, Notably absent from
the Complaint is any reference oralleg :a_ on that Nationwide negligently or improperly failed to store
' the vahi_cis after being n—:qﬁ.ested to do so by the Plajntiff thereby, causing vital evidence to be
“spoiled” Th Efe_fof_e, the Jower Coﬁﬁ correctly ruled that the proposed amendment did not “relate
back™ to the date of the original filingl of the Complaint and was barred by thé ap.'plicablc statute of
limitations. The lower Court, in its exercise of its discretion, determined the proposed amendment
was 3 new cause of action not originally pI_é:d and did ﬁot arise out of the same conduct, transaétion,
 orocenrrence as set forth in the original Complaint. The Drigin al Complaint focused on Nationwide’s
alleged delay in adjusting the uninsured contractual claim, whilt; the propesed amcndfnemt sal forth
a negligence claim against Nationwide for spoliation of the vehicle evidence. The lower Cioﬁr_‘t
observed that there was no similarity of elemenis or facts between the stated bad fzith contractual

claim and the proposed spoliation of evidence claim.

Specifically, the “bad faith” allegations asserted again‘st.Nati.onwide arose from those duties
imposed upon Nationwide, as-an insurer, under the Unfair Trade Practices statute set forth in 7, Va.
Code §33-11 ;4 (9), the West Virginia Insurance Commissioner Regulations and the applicable

" policy of insurance. In addition, the original Complaint al].egatiohs asscrtc& against Nationwide
related entirely and exclusively to Nationwide s al I‘eged failure to tiznely respond to Plaintiff’s claim
for uninsured motorist bcnéﬁ_ts. Moreover, thére is 110 question that the Plaintiff clearly knew at the
time she filed the Complaint against Nationwide that Nationwide had not stored the vehicle and that

the same had been sold for salvage, Despité this knowledge, the Plaintiff failed to make any

-
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| r:;ornplaint against Nationwide related to said vehicle preservation. _

Consequently, the lower Court, did not commmit clear legal srror and did not abuse its.
disoretion in concluding that the proposed amendment against Nationwide did not “relate back” to
the date of the original Complaint. Quite simply, the original allegations involved Nationwide’s
farlurs to ti;ﬁcly tender or deny the uninsured motorists benefits to Plaintiff while the spoliation
claim i8 an indcpendent tort based upon Nationw_ide’s failure to preserve vital evidence, These:
theories are distinctly different and unrelated. _

Moreover, the Jower C‘ cutt correctly concluded that the Plamtx s pmposE:d amendment WHS
timed-barrod by the app].].ca.ble statute of lirpitations. In this regard, the lower Court correctly found
that the Plaintiff knew on January 19, 2002 ’l;ha_’c Nationwide sold the sgrbjr;r_:tyehicle for salvage and

“the locstion of the said vehicle. Thus, the statute of i_imitétions on rany potential spoliation of
evidence claim began to run at this time, T anuary 19, 2002. See, Fax Coirer Sheet sent to Plaintiff's
counse] along with the salvage documents dated January 19, 2002 and attached hereto as Exhibit
B. Also, inJanuary, 2002, and thereafter, no one préyanted the Plaintiff from investi gating her own
case and maintaining the condition of the vehicle as it existed at {hat time. The lower Court c;orraétly
determined it was the Plaintiff's burden to investigate her owrt claim and it was her choice ot to
inspect the subjeet vehicle in January, 2002 when she knew the same had been sold for salvage and
where it was lociated Alsa, the Plainti ff should have recognized the importance of the vehicle to her

. pending c1a1m against Toyota. Rather than inspect and store the vehicle, thc Plaintiffmade a choice
to be dilatory in the inspection and preservauon of the evidence nccdsd ﬁ:r her case, and the lower

- Court rightfully found the P]at ntiff, alone, should bear the con_s_f:':q_uenccs ofher inaction. The lower
Court did not cormmit error in holding that it was the Plaintiff’s absolute and sole duty to ]j_éve the
vehicle inspected and preserved and to take adequate steps to maintain any evidence she deemed
necessary to pursue her claim agéinst Toyota, especially after being advised by Natibn_w_ide' on
January 19,2002, that the vehicle had been sold. Accordingly, any arguable duty imposed on
Nationwide by the Plzintiff’s April 19, 2001 letter was breached if at all, on JTanuary 19, 2002, and,
thus the statute of limitations on all potential claims against Nationwide began to run af that point,
This Court prm}ious_.ly held that the statute of limitations for spo].iatién of evidence claims is two

years, Harrison v. Davis, 197 W. Va. 651, 478, 8.2.2d 104 (1996).
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In an attempt to circumvent the statute of limitatjons, the Plaintiff argues the discovery rule

tolled said statute of limitations, Speciﬁcallly,' the Plaintiff contends, that she did not know the

vehicle evidence had been “spoiled” until after Toyota had the vehicle inspected on Jaryary 27,
2004. Ht_ﬁwever, thisl argument is unpersuasive and nibre].y an\a.ttempt by Plaintiff to cover up her
own inaction in failing to take any steps to inspect and/or preserve the vehicle after January 14,
2002, when she undi sputably kn,ew the vehicle had been seld to a salvage yard and the location of
the salvage Sfard..z This Court in Cart v. Marcum, 188 W. Va, 241, 423 S.E.2d 644 _(1992) held that
while West Virginia has a “discovery rulé,” this does not “eviscerate the statute of litnitations; the
statute of limitations will apply unless the handicaps to discovery at the time of the injury are great

and largely the product of the defendant’s conduct in GDncéaling eithiet the tort or the wrongdoer’s

identity. Id. at 648. In 'ad'&i.tinn_, the Cart Court held that the “discovery rule” is to be applied with

““great cireumspection on s case-by-case basis only when there is a strong showing by the plaintiff
that he was prevented from knowing about the claim at time of the injury. The general rule is that

mercignorance of the existence of a canse of action or the identity of the wrongdoer does not prevent

the running of the statute of limitations, 4,

In the instaﬁt case, Nationwide did nothing to conceal the tort orto prevent the Plaintiff from
determining whether an injury existed. Indcéd, Nationwidde did just the'oppoéite._ To illustrate,
Nationwide, forthrightly, advised the Piaintiff on Jannary 19,2002, that thé subject vehicle had been
sold for salvage .and the ef{a.ct location of the vehicle, There is no questf on the Plaintiff could have
easily gone to the identified salvage yard and inspected the vehicle. Also, Na,tionwidf-: did nﬁthing
to prevem' the Plaintiff from continuing to store and _préservs the vehicle. As the lower Court aptly
found, the Plaintiff had the'opportunity and duty to investigate her own case and to preserve the
evidence she deerned necessary fof her claim. | _

'Fuﬂ'herm.ore, the Plaintiff unpersuasively argues that since this Court did not render itg
de;i.sion hal Ha‘nﬁa.’z v. Heeter, 213 W. Va. 704, 584 S.E.2d 560 (2003) unti] June 30, 2003, the

statute of limitations on the spoliation of evidence claim did not begin to run unti] the date of the

O1t iz interesting to niote that the inspection of the vebicle by Toyota in January, 2004, took place at the exact salvage

~ yard Natio‘nwide'had advised the Plaintiff the vehicle was loeated in Jantary, 2002, The vehicle had not been moved
since the tire i was originally sold by Nationwide: thus, clearly available 1o the Plaintjff if she would have made any

effort whatsoever to inspect or preserve the same,

18
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“decision, June 30, 2003 . This argument is flawed. First, there is not indication that this Court
intended its recognition of a third-party spoliation claim to be applied retrospectively to all those
potential claims that existed before June 30, 2003. Such aretrospective application could potenti ally
openthe “floodgates™ for thousands of cases as such mterpratatmn wouid allow & par‘ty to file aclaim
m'cspcctlve of when the al}egad spoliation took place. Add1t10nally, unless spemﬁcaﬂy noted new
causes of action should be applied prospectively. See, Shankoltz v. Monongahela Power Co,, 165
W. Va. 305, 270 8.E.2d 178 (1980). | |

Moreover, this Court as well as.cnuns from other jurisdictions have recognized the existence
of a potential claim for spoliation of evid.cn,be he_fg;g;_ﬂic Plajntiff filed her_ Complaint inthis case. -
See, Harrison v. Davis, Id at 117. The Plaintiff, herself-,._which causes of action to plead against .
Nationwide and conld have a_llegéd facts supporting a spoliation of evidence theory. The Plaintiff

- did nét do so, f;;.nd, is now barred by the statute of limitations.

Furthermore, this Court has noted that a .trial court is.p'em:l_itted to deny an moﬁon for leave

‘to amend a complaint when an unreasonable delay has occurred between the time the plaintiff
acquires knowledge of the cause of action and the totion for leave to amend js filed. MeCoy v. B

- CAMC, Inc., 210 W. Va, 324, 557 §.E.2d 378 (2001).. Although Rule 15 of the West Virginia Rules
of Civil Procedure provides “liberality” in amendments to pleadings, this “liberality” does ndt entitle
a party to be dilatory in asserting claims or to neglect his cage for a long period of time. In Mc-'Coy,'
the circuit court denied the plaintiff’s motion to amend her complaint to assert a new theory. In this -
regard, the McCoy Plaintiffs began asserting a new theory of their case as early ag July, 2000, but’
did not file a motion to amend their complaint until Oc‘m’bcr 16, 2000. This Court found the circuit
court did not abusc its discretion in denying McCoy’s tnotion to amend the Compl.ﬁint because of
Jack of diligence om the lii‘lainﬁff’ s part. The McCoy Court also recognized that fha delay of two

- months between the ﬁling of the motion to amcﬁd_and the time when the plaintiffs began asserting
a new theory of their case was unreagonable. See, also, Consolidation Coal Co. v. Boston Old

Colony Ins. Co., 201 W. Va. 385, 508 S. E. 2d 102 (1998) in which this Court held that sixteen
rnonths between the time the Plaintiff learned that it could file a bad faith action and when it filed
its motion to amend was unreasanable and the amendment was properly denied. In Ih.is instant case,

 the Hannah v. Heeter decision was rendered on Junc 30, 2003; but, Vedder did not seek to amend
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her Complaint until April 24, 2004, approximately ten months later, |
~ In conclusion, the Jower Court in this case did not commit “clear legal error” or abuse its
discretion when it denied Nancy Vedder’s Motion for Leave to Amend her Complaint. The lower
_Court correctly found that. the statute of limitations began to run on January 19, 2002, and, thus,
expired before the Plajintiff é_ought leave to amend her Complaint a{gainst Nationwide. Mor&jﬁvm, the
lower Court rightfully found the Plaintiff fajled to act upon her oblipations to inspect Emdff.'f
preserve the vehicle cﬁdeﬁce she needed to support her claim against Tos,rota. Thus, the discovery
.rule did not toll the statute of limiitations. Finally, the lower Court correctly found the proposed
arnendment, assa'ting & new case of action ;xgainst Nationwide , did not arise out of the sarne
conduct, ransaction, ot occurrence as the original Complaint against Nationwi de; and, copsequenﬂy |
did not “relate back ™ to the date of thclo,ﬁ ginal filing of ﬂ%e Complaint.
' Accordingly, Nationwide requests that this Court denty t‘ﬁ.é Plainﬁff s Petition for a Writ of

Mandamus.

RESPECTFULLY SUBMITTED:
NATIONWIDE MUTUAL INSURANCE -

COMPANY AND ANGELA OWENS
- BY COUNSEL :

- MARTIN & SEIBERT, L. C.

BY:

Okt

chelle Roman Fox
VSB# 5753

300 Sumtmers Street

BB&T Building

Suite 610

Charleston, WV 25301

(304) 345-8020

{304) 345-8024 Fax
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N THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA
- NANCY YEDDER, | | |
Plaintiff,
v. | _ CIVIL ACTION NO.: 03-C-534

ANGELA OWENS, individually and

as a agent for NATIONWIDE MUTUAL
INSURANCE COMPANY; NATIONWIDE
MUTUAL INSURANCE COMPANY,

a foreign corporation; TOYOTA MOTORS
SALES, U.S.A_INC,, a foreign corporation;
-TOYOTA MOTORS DISTRIRUTORS, INC,,
a foreign Corporation; and JOHN DOE,

 Defendants.

CERTIF ICA'TE OF SERVIC E

I, Michelle Roman Fox Counsal for the Defendants Angcla Owens and Nationwide
Mutual Insurance Company hereby certify that I served a true copy of the forsgo_mg Nationwide
Mutual Insurance Company and Angela Owens’ Response to Flaintiff’s Petition for Writ of
Mandamus upon the following individuals, by facsimile and by placmg the: same in the U.S.
| a&‘* n
Mail, First Class, postage prepaid, on this the @/ day of de‘?‘f , 2004,

Christopher J. Heavens Andrew P. Workman, Esg.

Heavens Law Offices ' TLaw Office of Dana F. Eddy
2438 Kanawha Boulevard, East BB&T Square
-P. O, Box 3711 300 Surmmers Street, Suite 740

Charleston, WV 25301 _ Charleston, WV 25301 °

Dt 7.

Miéhelle Roman Fox
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

NANCY?EDEER, ‘ : " ' h w o

o : : ey . :
Plaintiff, N o R it
o o e e B3 e
v, - oo e e Clvl Adtion No, 03-C- 8 s ..
. . ‘ B A 7 ) ) "Gd . .:ﬁl . ""1
ANGEL# OWENS, individually and a -
ag agent for NATIONWIDE MUTUAL n ‘ H.‘] ¥
INSURANCE COMPANY! Sl e S )
NATIONWIDE MUTUAL B\ISURANCE e ,;j\
COMPANY, 8 forelgn corporation; : s g

TOYOTA MOTORS SALES, 154, INC.,

r, foreign corporation; TDYOTA MOT ORS
DISTRIBUTORS, ING,, a foraign
-Corpmatton ansl IOHN DOE

_ Du_:fer.d-ants. N

: COMPLAINT

_ Comes now r‘be Plaintiff Nancy Vedder. by and through plﬂil‘thff’ B
coume], Chnstophe:rj Heovens, and Hesvens Law OfF:ces and movaa for judgment
agpinst Nationwide Mutuzsl Insurance Company, Angels Oweng, Toyota Motor Sales,

US.A, Ine., Toyota Mutore Distributors, Inc., and John Doe on grounds and in the
amount as follaws: : , :

1. Thar at sll thnes men tioned hereinafter, the plaintiff, -Nancy Vedder
(herein after sometimes referred to as "Vedder”), was a citizen and resident of Wmfield
* Putnam County, West V:rginia |

| 2. That atal] ti;mes mentoned hereinafter, the defendaut, Netonwide
Mutual Insurance Company (hereinafter sometizes referred o ns “Nationwide™), was
a foreign corperation conducting business in Kanawha Cc\tmty, West Virginia, and
Nationwide is subject to the jorisdiction of this Coust, :

3. That nt all times menhonﬁed hereinafter, the dafa:ndant, Angela.
Owens (hereinafte: sormetimes referred to ag "Owe-.-as"), was a resident of We:st Virginia :

500'd EoGEd
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and was acting individually and as an agezwt of Nationwide, and OWmf; i subject to the
jurisdliction of this Court, , '

e; That at all times,"::;émjlqmd: hergimafter, the defendant, Toyota

-Moter Sales, 8.4, (hereinafter sometires referred to as "Toyota"), was a forelgn
eorporstion conducting business in Kanawha County, West Virginia, and Toyota is-

subject to the junsdicucm of th.r,s Court

5. That at all ‘thmes mentioned, heremaftm, the defendant, Toyota

‘Motors Distributors, Inc (herelnafter snmenmes referrpd 10 callectxvely with Toyota

Motor Sales, U.S.A. as “Igyc;a") was a, Eg:g:gn cg:pqmtign ::onduchng business i
Mnawna u:unuy, West wrgima, ang myota is SUI?]BC‘i mn the jLiI’iBCLICHOII af U‘IJ-H L_UU?.’”E'

H Thal: at all klmes memicned hereimfter, thE defendam John Doe,
wis an unknown defendant whose neghgence, nlong with the negligence and strict
Lability of Toyctn, was g pmximate cause of the mjuries and dm:na ges ircurred by the

' p[amnff

‘COUNT ONE
- Tert Liablliry

7. The plnmnff incorparates by referem:e, as if remted vmba[km herein

~ below, all other pm‘mgraphs in this Complaint.

8. On March 16, 2001, Nan:y Vedder was drﬂving a Toyota 4-Runner
on Rt. 44 at or near Horsepen Mountatn in Mingo Coyrity, West Virginia, when she was

' fom:ed off of fhe rozd by an wiknown motorist whc: will be referred fo a8 John Doe.

5. Defendant, John Doe, had a duty lo op'emté his vehicle on that
date  with due care and regard - for ‘the safety of  others,

10.  Notwithstanding said dutles, onn or about ‘March 16, 2001,
Defendant, John Doe, was operating his vehicle in such a negligent ami careless manner

S0 23 to cause his vehicle to Hllegally enter into the plaintiff's lane of traval and cause the
plmmﬂfﬁ to crash and be injured.

-
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1. Asa proximate result of the wrengdoing of the defendant, fohn
Doe, the plaintff was jn;ured and suffered damﬂge* fc:r whlch john Doe as an
: umnsumd motorist is legally mspdnmhla

L coumrwo T
Neghgenua nnd Strict Prnduct Liability

. 1z Ihépl_aiﬁtiff,,ir:{cq;i:;q,lr_gt_;eg',@y,_;éfg?eqﬁa? éni_lﬁ'tiié;jgragraphs in the
Complaint. ' o o

13 Atall ﬁma-s felevah‘clherein,' Tdf&ta monufactured and placed into .
the stream of West: vn‘gm.m commerce a QEIEGI:WE ELnu unmnmnamy mmgemus
‘product known as the 4Runner, md that thc: plaintxff was Lusing a Toyota 4Runnet in a
safe and foreseeable monmer whenm (he 4:Rurmer bﬁ\cmv-e of its defective and
unreagonably dangerous ¢ design, overturned causing Infurfes and damages to the
plaintff. o B '

14, The use of the afomsaid c[efact:ive kwmduct by khe plaintiff was
proper and Foreseeab]e and, in hck auch lise Was e—mcouraged by Toyota and its dealers
and agenis, through direct consiimer contact huckstex ing and through television and
radio inedia marke'hng and advertising, :

15.  Said defective product was inherent)y dangerous, and, therefore,

TOyo‘ca had p duty to exercise great cara comimensurate with the danger of the product

- and the injurles which it was capable of inflicing, and Toyota negligently fajlad to do so,
proximately eausing Injusies and damages to the plajnt!.ff

16. - Toyota js stnr:tly liable for all dazmagas caused by the defecﬂve
condi!:ion of said product, Including damages caused to the plmnhff
17, Prior to the plajntifis accldem Toyot knew about numerous other
rollover incidents involving the 4Runner in which people were seriously injured or
killed, and, despite this knowledge, Toyota wilifully continued to manufactare and
market the 4Runner with | ‘the same defective and unreasonably dengetous design
hnrmcteriaﬁcq that ware cmsmg and /or nontribunng to said rollover incidents,
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18. . Because of Teyota's .Wip{ﬂ:.ﬂ?ﬂ}“_’ﬂﬁﬂﬁ ‘ggcl_ﬂ_l_ess .failura_ to rectify
the desfgn defects in the 4Runner prio %0 the plaintifts accident, the plaintiff requests

3 award of punitive damages against Toyota

Bad Faith Insuzance Pr;cljccs.gn@ Unfair Claim Settlement Proctices

19, The plaimiff incorporates by reference all other paragraphs In the
Complaint. o - : :

roed .

. 28 Natonwide ingtired the 4Runner being gpérﬂed by tha plaintiff nt
the time of the geeident,

s 2. The pIa_inﬁff ;uﬁéilhﬂ_'pé;'gﬁf'ésliv\a use:r of the 4Runner and wag defined

as an “Insured” uncler the applji:able'Natiphwid‘e policy.

v 22, —"Ir'hle apPlin:nb]eNahcmmde 1.'7011ch ) cmﬂtamed u:ndérinsurﬁ.'d motor

vahicle coverage and the plaintiff mide a claim for this covera ge in a reasunably timely’

Iaghion fol]uwixtgthea:tintt. PR e i e

/ 2a ‘The plaintiff i entitled 1o undermsured motor’ vehicle coverage
uncler the applicable Nationwide policy and Natlonwide has wrongly refuged to
provide such coverage to the plaintiff. ‘ '

V' 24 The plainfiff is entitled to underingured poliéy pmm'eds and all

damages permitied pursuant to the pracedent established in mejum

and it8 progeny.

25, At all times relavant herein, Owens wag an agent of Nationwide

- and was _acﬁng At the direction of NaHonwide, -

26. At all imes relevant hereln, Natonwide tock 2 course of action

which was in conflict i th the'i:_ntm_sts of its insured, Vedder.

27.

Al nﬂ‘ti:rhes relevantl herein, Néli*ionwic'le.fa']ed to
Pjamﬁffvs_ it an i © respond to the

erinsured claim and Gwens i now blaming = previous employee of

MARTIN AND SEIBERT PAGE:
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Nationwide for failing to take prompt actlon on te plaintiffs claim. -

28. Owens and Néﬁohwide afé_'l 'ndw mé_kingf clain, investigation
demands on the plaintiff that should have beer: made over a year ago, and the plaintf
has been unfairly prejudiaeﬁ_ by Nationwide's lack of diligence and lack of
profegsionalism in Nalionwide's claim inyestigation.

29, Nationwide was promptly nolified of the plintiffs accident, and
Nationwide assigned a claim number, to. the plalntifls claim :over a year prior to the
- #ling of the ingtant lawstit. | -

30, Owens and Nationwide had, adequate notice of the accident and
had adegquate time 'gq-.mves._t"iggt; any questions pe;tainjng ta insurance eoverage and

Habili l'y_; and Natlonwide had adequate time to mnd'uc’:'t'fm:tuai_ inq'\,ﬂ,riéa relevant to the
cuuse of the necident. ' ‘

31.  Owens and Natlonwide have had adequate time to file a
declaratory judgment action to resolve any msu)rz.lhc'laﬂc'dverage questions and they
have knowlngly delayed and refused to de so for over u year Pri:_:r‘ to the fillng of the
inetant lawewuit, :

32. Owene and Natianwide have @'Ve:n no reasenable explanation to |
the plaintiff as to why jt has taken Nationwide over one year to réach a deeision on the
plaintiffs claim, and Owens is now floating sham defenses such as the plaintiffs fAlure

- to report the accident to Nationwida within 24 hours of the acuident, -

35.  Even if Owens' sham defenges had any Validii}v; those defenges
.c',hai_zld have been asserted by Nationwide over cna ysar a go, niot now in the eleventh
hour when, the plaintiff if forced to take legal action to protect her rights.

. C.3 .UWT’EI‘ West Virginla law, Nationwide has waived all defenses that
it mi.ght ha.ve had by itg inéxplicable failure to promptly investigate the plaintiffs claim
and inexplicable failurs to assert any defenses in a timely fashion. "

s 35.  The conduct of Qwens and Nationwide, including the fallure to
uLly mvestigate all theories of Uabiliry and agserting sham legal defenser, constitutes a

500°d £0524 ' ' EELTT £O0Z, 30 'MAY
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caleulated misrepresenta ti;c.ax' of material fact 'c'-lasigned' ta hiﬂﬁnidate and damage the
econolnic tights of the plaintiff, and this is a diregt violation of West Virginia Code B 33-

11-4(9)a), for which Nationwide is legally responsible o the plaintiff, - |
_ 36. Owens and :;Nafgliani.qizc_,‘_I'm_vg_ made calculated material
misrepresentations that its insured, Vedder, failled to abide by policy provisions in a
belated attempt to contrive.a smoke: screen for, Nationwide's fallure to promptly
investigate the plaintiffe claim, and this. constltutes bad, faith. and mnalica under Wast |
a Virginia law, for which Owens and Nationwide are Jegally :es-p_cuglble;_ ;

37. Owens and Nationwide have deliberately manipulated and
misrepresented the facts leading up *o and.susrounding the claim made by the plaintiff
S0 & to contrive sham legal defanses -f_o;_.Na_t_im;_wiqe_,,wl_j_ile at tha same time agking the
plaintiff end hear counse! for information o invest‘igéte the claiin over one yuar after the
claim investigation should have been completed, and thia has irreparably damaged the
rights of Its insured, Vedder, in viclation _c,;f'.__Wés-,':_}{.l,rgiuja__ law,

3. The above-described. conduct of Nationwide is fraudulent znd
maliclous; desigred to dcfraﬁd-.ye;lde; and severely . damage her. e‘_:ohomic Tights
through an allempt by Natlonwide to manipulate and misrepresent the facks
surrounding the clalin and to disclaim coverage o ite own insured, Vadder. '

39 Nationwide has fsfled to copduct a reasonable in\featigation infa
the ¢laim of Vedder based upon all of the available information, and this copstitutes a

direct violation of West Virginia Code B 33-11-4(9)(d), for which Natonwida is legally
responsible to the plalntiff, |

40.  Natlonwide has failed to act in good faith to effectuate a prompi,

fair and equitable settlement with Vedder, and this constitutes a direct violation of West
* Virginia Coda £ 23-114(9)(5), ' ' '

| 4l.  Owens arid Nationwide have falled to adopt or Implement
| reasonable‘stgndards for the prompt investigation of Vedder's claiin arising under the
Insurance policy which iaured Vedder, and this failure constitufes a direet violation of

West _Vi:ghﬁa Code £ 33-11-4(9)(c), for whidh Owens and Natiorwido are legally
respansible to plaintff, : ' s
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42, The aforementioned canductchatlnnWide in fandling the claim
of Vedder.is a general business practice of Nationwide in the State of West Virginia,
and constitutes tnfair _daim settlement practices under }ﬁ’e_ét Virginia Code 8 33-11-4(9).

‘ 43, Prom its initial imtifi:ation of the aforementioned accident,
Nationwlde acted in bad faith, and malicously predetarmined to damage. the economic

rights of Vedder through fraud, mis'r_r‘.-:prg:ssmqﬁig;},_ malice pnd 1‘_@1':i1111c1af1011.

‘ 4. Arall t‘lﬁxés?eiéfmﬂ herain, Nahonwi:le hi‘,':’". acted with a deliberate

- &nd malicious intent to Injure and deEraudVedder and Iﬁ_as'_\?iplafed West Virginia Jaw
‘in the manner set fortly heieir{_abd@;n, nl] wahmh _hés:_pi'oxi:x_;zﬁtely eaused contlnuin
economic and non-economic damages tq. Vedder and which warrants and commands

an aweird of punitive damnages against Nationwide tg discowrage future Jike conduct,

G

| 48 ~ Under the legal p;‘gégg;la;y: established In Jenking v, 1.C, Penney ngs.: o
" Iog, Co., and Dﬂdﬂmﬂammdmum, this Court has jurisdiction over this

private cause of action for the unfair ¢ladin settlement practices and bad fajth of

Nationwide, and Vedder is er Mtled to an award of damages for legnl fees and costs, net
- economic losses, annoyance and aggravation, and punitive damages pursuant to this
- cause of action, -- ' : "

_ WEEREFORE, the plaintiff, Nancy Vedder, requests the following relief:
that she be awarded judgmant agatnst the defendants, Nationwide Mutual Insurance
Company, Toyota Motar Snles, US.A,, Inc, Toyola Motors Distributors, Ine., and John
Doe, both jaintly and severally, in such an amournt as will Ailly and fairly cothpensate
her for her injuries and dameges; that she be awarded both pre-judgment and post-
Judgment interest against the defendants; that she be awarded her attorney fees and
legal costs; that she be awarded punitive dmges; and, that she be awarded such other
further and general relief as the Court deems just and propes. . |

. THE PLAINTIFF DEMANDS A TRIAL BY JURY.

.
’
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Federal 1aw (and State 1aw. if apphcable) requxres that you stata
tha mileage upan transfer of ownership. Failure fo complets or
prawdmg ‘g false statement may . resuit m flnes andior
im nsonment ; L E R AL TR I i
HF TTOMWIDE &~ '-TL C' U e state
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A e e e

'r‘ 'né""‘{ g. i& Q

SALVAGE

:__.._1..__;...

I_ . - L
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TENTRY NUMBER *- ‘ STOOK NUMBEH ' Inechanical limits. ;
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_ i NS AT e e | % L . i
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THERE ARE NO l_MPLlED WAHRANTIES OR GUARANTEES EATRBE RS
CN ANY UN!T o THANSFEREE § PRINTED NAME BUYER)
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¥
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

NANCY VEDDER,

Plaintiff,
y. | CIVIL ACTION NO.: 03-C-534

ANGELA OWENS, individually and.

2s 2 agent for NATIONWIDE MUTUAL ,
INSURANCE COMPANY; NATIONWIDE
MUTUAL INSURANCE COMPANY,
a foreign corporation; TOYOTA MOTORS
SALES, U.S.AINC., a foreign corporation;
TUYOTA M(‘)Tnnq DISTR IBUTORS, INC.,

a forelgn Corpnratlou, and JOHN DOE,

Deﬁndmzts

DEF ENDANTS, NATIONWIDE MUTUAL INSURANCE, COMPANY AND ANGELA
OWEN §’ OPPOSITION TO PLAINTIFF 'S MOTION FOR RULE 60 RELIEF

COME NOW thc Defendants Nationwide Mutual Insurance Company and Angcla Owens

by and through their counsel, Michelle Roman Fox, and Martin & Scibert, L.C. and hereby files this

~ Opposition to the Plaintiff, Nancy Vedder's Motion Jor Rule 60 Relief from the Court’s Order

denying the Plaintif”s Motion to Amend her Complaintto add a spohahon ofevidence claim against _

Nationwide. First, the Plaintiff’s Motion i 1s not procedurally proper under the scope and intent of

Rule 60; thus, the Court should deny such Motion on this ground. Second, the Court’s Order

denying the Plaintiff's Motion 1o Amend Complaint is legally cotrect and should be maintained.’

DLSCUSSION OF LAW

‘ 1. thtlff—'s Motion to C‘hallenge the Correctness of the Court’s Ruling Denying
her Motien for Leave to Amend Complaint is not within the Scope of Rule 60 of the West
Vitginia Rules of Civil Pracedure, thus, the Motion should be Denied,.

"' The Plainuifr fited her Motion for Rule 60 Relief on Tuly 30, 200, by U. 8. Mail. Pursuant to Rule 6 West
Firginia Rules of Civil FProcedyre, the Plaintiff was required to file hor Motion at least 9 days prior to the hearmg,
not including lntermcdmte Saturdays, Sundays and lega) holidays; thus, the Plaintiff has not complied wit :

in serting the hearing on her Motion for August 11, 2004, and said Motion is untimely.

26
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Rulé 60(b) of the West Virginia Rules of Civil Procedure provides, in pertinent part,

on Motion and upon terms that are just, the Courtmay
relieve a party or a party’s legal representative from a
final judgment, order or proceeding for the following
reasons: - (1) Mistake, inadvertence, surprise,
excusable negleot, or unavoidable cause; (2) newly
discovered evidence which by due diligence could not
have been discovered in time to move for & new trial
pursuant to Rule 59(b); (3) fraud (whether heretofore
denaminated intrinsic or cxtrinsic) misrepresentation,
or other misconduct of an adverse party; (4) the
Judgment is void; (5) the judgment has been satisfied,
released, or discharged, or & prior judgment upon
which it is based has been reversed or otherwise
vacated, or is no longer equitable that the judgment
have prospective application; or (6) any other reason
justifying relief from the operation of the judgment.

The Plaintiff, in support of her Motion fér Rule 60 Relicf relies upon sub-section {6) of Rule
60(b) specifically, “any other reason just_ify_ing relief from thie operatidn‘ of the judgment.” The
“other reasons” cited by the Plaintiffto justify her Motion is that the Court did not “comply with the

law™ in denying her Motion to Amend her Complaint to add a spoliation of evidence claim against

'Natrionwic_le. Essentially, the Plaintiff disagrees with the Court’s findings that her Motion to Atnend

- the Complaint was not timely filed, did not relate back to the date of the original Complaint, was

27

barred by the applicable statute of limitations and that she saf on her rights and did not fimely

investigate herclaim. Inan attempt to persuade the Court to change its ruling and to challenge the
same, the Plaintiff has filed the instant motion. The grounds eﬁumérated,by the Plaintiff in support
of said Motien are not those within the scope of Rule 60, Rather, the Plaintiff merely secks to re-

litigate adverse findings by this Court which have been previously argued or should have been

argued by the Plaintiff.

First, in order for Rule 60, of the West Virginia Rules of Civil Procedure to be applicable, the

- Order being appealed must be a “final Judgment, order or proceeding.” Interlocutory judgments or

orders are not subject to Rule 60, Thus, it is arguable that the Plaintiff's Motion to Amend
Complaint is not a final judgment order, due to the other issues which remain active in this case.

_HDWEVGL even. assurning arguendo that the Order is final judgment, the Plaintiff does not

2
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meet the prer aqmsxtes for Rule 60 Rellcf Toillustrate, the Court in Fawderzdge Unit Ciners ASsac
v. Highland Properzzes Ltd, 196 W_Va. 692,474 S.E.2d 872 (1996) noted that “in establishing the -

Ly

bounds of a Rule 60(b) motion, the Welght of authonty supports the view that Rule 60(b) motions

Wthh seek merely to relitigate legal issues heard at the tnderlying proreedmg are without merit.”

x

Id at 885, citing, Johnson v, Nedef,*" 192 W. Va. 260, 452 §.B.2d 63 {1994). Also, the Powderidge
Court noted that Rule 60(b) “does not afford relief from a final judgment of the circnit court
dlsmtssmg apersonal injury action with prejudice for failure to comply with the statutory limitations
for instituting suit, Legal error, without more, can not Justify grantmg the Rule 60(b) motion. I4
( interna) citations omitted). Moreover, the Court in Powder zdge recognized that Rule 60(h) *4

designed to address mistakes attributable to special circumstances and not merely to eIQNeos

applications of the law.” Jd. at 885 (internal citations ormtted) The Rule 60 Motion {s improper,

-4 % r

its mind.” 74,

Tigated to grant a Rule 60(b)

when the Plamtlffs request, as in the instant case, is merely th

The Pawderidge Court explained that a circutf cou
Motmn unless the moving party satisfies onc of the criteria cnumerated under it In other words, a
‘Rule 60 (b) Motion should not be entertained snnp]y to give aparty an opportumfy to reargue facts
and legal theorjes uporn whu:h a Court has already ruled. In addition, it is well cslabhsbed that a

Rule 60 (b} Motion dnes not present a forun for cnnszderatmn of evidence which was available but

not offercd at the original hearing. Rule 60 Motions are not tobcused asa vchlclc to introduce new

evidence that could have been adduced during the pendency of the prawous motion, The great
P —— ———

weight of authority is that the failure to file documents in an ongmal motion hearing does not -

convert these documents mto “newly discovered evidence,” Jd, at 886, (internal citations cmlttcd)
See also, Rose v, Thomas Memorial Hospital Foundmws W.Va, 406, 541 S.E.2d (2001)

wherein the Court held that a Rule 60 (b) motion was not a proper motmn 1 which fo challenge the

Court’s dE?ClSICIIl to deny the Plaintiff leave to file an amended complamt

Finally, the Powderidge Couft cautioned that “rarely is relief granted under Rule 60 because
it provldr:s a remedy that is extraordinary and is only mvokcd upon a showing of exceptwnal
circumstances. B ecause of: the judiciary’s adherence to the f inality d octrine, relief under t his
provision is nat_ to be hberally granted.” Powderidge, Id at 834 (fint. 21); citing, Cox v. Stare, 194
W. Va. 2310, 460 S. E 2d 25 (1995), | |
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Accordingly, the Plaintiff's Motion, which, seeks only to re]itigatc the jSSuES:pl‘EViOUSIy
argued and decided by this Court on June §, 2004, is not proper or within the scope of review
contemplated by Rule 60, West Virginia Rules of Civil Procedure; thus, this Court should deny the

Barne. o

1. In addifion to fajling to meet the pracédura‘% requirements for a Motion pursuant
to Rule 60 of the ‘West Virginia Rules of Civil Procedure, the Order denying the plaintif;
teave to amend her complaint should be upheld on the legal merits of such Order. :

Even assuming the Plaintiff’s Motion for Rule 60 Relief is procedurally proper, which the
Defendants Nationwide and Owens strenuously oppose, this Court’s ruling denying the Plaintiff's

Motion for Jeave to amend her Complaint was correct. In this rg:gard, the Plaintiffs proposéd

) - . TR Com . ' . . . e . 2 . - .
amendment to add a third party spoliation o fe vidence c Jaim a gainst N ationwide® is clearly =

“separate and distinct” cause of action against 'Nationwide, which does not arise out of the same

"‘conduct, transaction or occurrence” set forth in the initial Complaint. See, Rule 15(c), West

Virginia Rules Df Civil Procedure.

‘In this regard, a TB‘Viﬁ‘?W of the fﬁitia} Complaint clearly establishes that the Plaintiff alleged

Nationwide, as her insurer, committed “bad faith insurance practices and unfair claims settlement

practices”in the adjustment of the Plaintiffs uninsured motorist claim, See, Plaintiff’s Coriplaint,

Count Twe. Indeed, numerous patagraphs contained within the Plaintiff's Cormnplaint reference

specifically Nationwide’s and/or Owens’ glleged wrongful conduct and/or failure to propetly adjust

the Plaintiff's underinsured claim.? See, Y 22, 23, 24, 27, 30, and 31 of Plaintiff's Complaint.

However, conspicuously missing from the twenty-seven paragraphs of wrongdoing alleged against_
Natiopwide and Owens, is any rmention or reference whatsoever of Nationwide’s alleged fajlure to

store the subjsct vehicle. There is po dispute that at the time the initial Complaint was filed, the

? In Hannah v, Heater, 213 W, Va, 704, 584 S.E.2d 560 (2003) the Court specifically determined that
West Virginia does not Iecognize spoliation of evidence as a stand-alone tort when the spoliation is the result of the

negligence of a party to the civil action. The third party stand-alone tort of spoliation of cvidence is only available

when the alleged spoliation is the result of the negligence of a third party, not invelved in the original e1vil action,
Thus, under this holding, in order to be & viable cause of action, the Plaintiff"s spoliation of evidence claim must be
pretnised upon the theory that it is a third- party spoliation claim. Thus, the Plaintiff's purported amendment may
not state a viable cause of action becanse Nationwide is 2 party,

? The Plaintiff éllcges in the Complaint that the undér:hsuranm provisions of the policy were applicable;

however, the claim should have been properly designated as an uninsured clai,

4
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Plaintiff clearly knew that Nationwide had sold the vehicle for salvage.

This Court carrectly tuled at the hearing on June 8, 2004, that the Plaintiff’s proposed - -
amendment did r_iot relate back to the date of the original filing of fhe Cornplaint; consequently, the
amendment was barred by the ap‘ia‘licable statute of limitations. In finding the amendment did not
relate lznlaluskP the Conrt noted Lhaf thenew cause of action desired to be alleged against Nationwida
was separate and distinct and did not arise out of the same conduct, transaction, or ocourrence as set
forih in the original Complaint. The lustrate, in Hannah v. Heater, fd, . the Court noted that in
order to establish a spoliation of eviderice claim against a thirdupaﬂy, the Plaintiff has the burden
of proving the following elements: | _ | S

o (1) the existence of a pending or potential civil action:

(D) the alleged spoliator had actual knowledge of the
pending or potential civil action;

(3} a duty 1o preserve evidence arising from 2 bontra,ct,
- agrecment, statute, administrative rule, voluntary
‘assumption of the duty, or other special circumstances:

(4} spoliation of the evidence;

- (5) the spoliated evidence was vital to a party’s ability to
prevail in the pending or potential cjvil action; and,

(6) damages, 7 |
These elements enumerated by Hannah v. Heater are not sipjlar in ainy respect to the
elements neceséary to prove the bad faith allegations a}lege'd against Nationwide in the case. The
- bad faith allegations arise from those duties imposed upon Nationwide, as an inéurer, under the
Unfair Trade Practices Act codified in West Virginia Code §33-11-4 (9) and the West Virginia
Insurance Commissioner’s Regulations. Accordingly, because of the Jack of sir_nilarity in the
elements necessary to prove each claim and because the alleged wrongful conduct which forms the
basis of each ¢laim does not arise nﬁt of the same transaction or occurrence, the amendment does
‘not relate back to the date of the o ginal Complaint. As noted by Nationwide in its opposition to
the Plaintiffs Motion to Amend Complaint previously filed herein, tﬁe transaction, conduct and
océ;urrcpcé cemplained of in the initial Complaint is the alleged delay by Nationwide in responding
to and/or adjusting the Plaintiff’s contractual clain under the uninsure_d provisions of the insura_ncc:
— policy.  On the other hand, the conduct, transaction, or occufrénce comﬁlained of by the Plaintiff
in her proposed amended Complaint, relates to Nationwide’s alleged failure to maintain the vehicle

in which Nancy Vedder was driving aft the time of the accident. Accordingly, the complained of
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conduct is not the same conduct, transaction, or occurrence as conternplated by Rule 15 of the Wesy

Virginia Rules of Civil Procedure, Accordingly, the claim is barred by the statute of limitations,

Next, in another attempt to challenge the validitj ofthe Court’s decision regarding its-denial
ofthe Plaintiff’s Motion to Amend Complaint, the Plaintiff arguaé that the spoliation is sitmply “part
and parcel” of the Bad faith allegations raised in her initial Ccrﬁplaint. Specifically, the Plaintiff
attermpls to state that the spoliation is simply another act of wrengful claims bandling as alleged in
her Complaint. Even if thf: Plaintiffis not attempting to add a scparéte cause of action for spoliation
of evidence pursuant to Hannak v, Hester, but rather simply alleging another act of wrongdoing

under the Unfaz'r'dee Practices Act, this praposed amendment is, likewise, untimely and barred

by the applicable statute of limitations. Tn this regard, there is no question that the Plaintiff knew :

that Nationwide had not stored the subj ect vehicle at the time she filed her Complaint in this matter

on or about March 27, 2003; howevér,_ this conduct was not jdentified in the Complaint. " -

In_this regard, on April 19, 2001, the Plaintiff, by counsel, scni a Jetter to Nationwide

requesting that t_hc-i véh‘icle‘ be stored until such time as she could have the same inspected by an
expert. However, the Plain‘ti'ff' did not make any at‘rangéments fo'f the continued storage of the
vehicle, nor did she advise Nationiwide when the insp:mction would take place. Also, after this April
19, 2001 letter Was sent to Nationwide, the Plaintiff made no further requests to Nationwide to
- continue o store the subject vehicls nor did she take any steps to Qet up an inspection. Ifideed, t]ic
Plaintiffs hushand was fully aware in or about May 2001, the subject vehicle was declared to bea
- lotal loss and would be sold for salvage. |

Mqre importantly on January 17, 2002, after the Plaintiff asserted a ¢laim against Toyota for

a defective product, Plaintiffs counsel contacted Nationwide and requested inforination regarding

the location of the subject vehicle, This request, made nine months after the initial letter was sent
to PIaintiff.’s‘cqunse_I to Nationwide, was done in direct response to a request by Toyota to inspect
the Sﬂbj_ﬂct vehicle, Thus, the Plaintiff clearly knew on Jannary 17, 2002 that Toyota needed the
vehicle to be inspected and that the vehicle inspection was critical to the vi _abiIi.ty of her products

liability claim. In Tesponse to this request, in Japuary, 2002, Nationwide provided the Plaintiff's

counsel with the salvage docurnents showing the location of the vehicle. However, despite this

knowledge, Plaintiff chose to ignore the same and took 1o action whatsoever to secure the salvaged
vehicle Or 10 inspect the vehicle at the salvage yard. Plaintiff attempts to justify her inaction by
asserting that there has been ng evidence that the vebicle was “spoiled” on January 17, 2002,

However, this argument is immaterial to the statute of limitations inquiry. Once Nafionwide advised

&
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the Plaintiff of the location of the salvaged vehicle, the burden was on the Plaintiffio take whatever
steps she decmed necessary to Imvestigate her él_ai.m_ against Toyota and to preserve that evidence she - -
deetmed néc:ESSary for her cause of action apainst Toyota.- rDaspite Plaintiff's argriment, it was not
Nationw:id_e’s duty at that point to'store or examine the vehicle, but rather, Plaintiff had an absolute
duty to investigate her cause of action and to maintain énd acquire any evidence she deemed
niecessary to pursue her claim against Toyota, Accordingly, even if the Plaintiff asserts that the
sa.lvage ro'f the vehicle was merely another act of bad faith, such new legal theory does not relate
back to the origina] ﬁling:of the Complaint, becaﬁse 1t is separate conduct and ag such is barred by
the statute of limitations, Also, the Court has discretion to deny any amendment which the Court -
finds has ba_en unreasonahly dslayed by the Plaintiff. | : o

Moreover, the PIzﬁni‘i ff’s attempt to cover up her own dilatory conduct in fai ling to inspect
and preserve the vehiéle m 7 anﬁar_y, 2002, by arguing that the discovery rule silﬁuid operate fo 1))
the statute of limitations is unpersuasive and mispia_ccd.. In this régard, the Court in Cart .,

| Marcum, 188 W. Va.241,423, S.E.2d 644 (1992) held that although West Virginia recognizes the
_eXistence of a “discoverjr mie”, the Court does not eviscerate the statute of litnitations; the statuic
of limjtations wil] apply unless the handicaps to discovery at the fime of the Injury are great and are
largely the product of the defendant’s coﬁduc_t in concealing either the tort or the wrongdoers
 identity. Jd at 648, In addition, the Cart Court held that the "dis_f;ovary rule” is to be applied with
“g‘reat'circumspection on a ca.se—itay—casa: basis only where therc is a stréng showing by the Plaintiff
that he was prevented ﬁom knowing of the claim at the time of the injury. The general rule is that
mere ignorance of the existence of g bause. of action or of the idchtity of the wrongdoer does no't_
prevent the running of the statute of [imitations.” /4, .

Intheinstant case jtis undisputable that the.P‘laintiffknE:W onJanuary 19, 2002 that
Netionwide sold the subject vehic]e for salvage and the location of the vehicle, See, Fax Cover Sheai
sent fo Plairztz_’ﬁ’ s Coungel along with Salvage Documents, attached hereto as Exhibir A. Also, in
January, 2002 and thereafter, no one prevented the Plaintiff from investigating her own case and
determining the condition of the evidence as it existed at that time. VIn this regard, it was the
Plaintiff’s burden to investigate and it waé her choite not to look at the subj scf vehicle, although she
clearly knnew where it was Jocated, and should of known of its importance to her claim against

= Toyota. The Plaintiff made a conscious choice to be dilétory in her inspection and preservation of

the evidence needed for het case, and she alone, should suffer the tonsequences of such action.

Finally, the Plaintiff atgues for the first time in thig Rule 60 Motion that the statute of

7
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limitations could nat yet have expired due to the fact that the decision recognizing tile third p:irty
cause of action for spoliation of evidence was not rendered unti] Fune 30, 2003, However, the Carr -
C‘ouﬁ noted the “mere ignorance” of a cause of action does not tol] the statute of limitations,
Moreover, all the fac:fs relating to this cause of aetion were clearly known to the Plaintiff when she
filed her suit in March, 2003, but shc chose n.ot to make any clajm ﬁgainst Na finnwide on these facts.
Also, Plaintiff alleges ig her Motion that Natioowide’s alleged failure to preserve the vehjcle was
merely another act of “wrongful claim handling”; thus, the decision in Hannah v. Heeter, 1s
unimportant and should have had no bearing on Plaintffs decision as to what causes of action and
what facts 1o base her or ginal action against Nationwide. ' , |
F urthermore, the West Virginia Supreme Court noted in Consolidation Coal Co. v. Boston
Old CD»’O”}’ [n:z?mhce Company, 203, W. Va. 385, 508 S.E.2d 102 (1998) that even aftera pls'linti‘ff
becomes aware of a decision recognizing a cause of action which it secks to assert, the plaintiff mnst
be diligent in Hling his claim. In this re gard, the Court in Consolidation Coal, he]d that the the
Plaintiff unrea"a*onébly de]aycd the filing of a motion to a'mend.its complaint to add a bad faith cl_aini
~ against Old'Bdstoh, whet it waited approximately 16 months foliowing the decision which allowed
‘the bad faith actiops to be joined i1 fo the same Comp]aint as the underlying persunal injury claim
before it filed its Motion. The.C_c.aurt stated that this time ﬁcriod was unreasonable and the “liberality
allowed in amendment of pleadifigs does not entitlc » ﬁarty to be dilatory in asserting claims and to
neglect the case for a long period of time. 74, at 110, |
In this instance, the Plaintiff waited ten months after the decision in Hennah v Heater before
she sought to amend her Complaint. This delay was unreasonable given the facts, as known to the

plaintiff, as early as January, 2002.

~ Inconclusion, the Plaintife 8 Motion for Rule 60 Reliefis inappropriate and notin accordance
with the scope and intent of Riile 60. The Pléintiff merely disagrees with the Court’s Tuling made

- at the hearing d_h June 8, 2004, and'now seeks to challenge that ruiing. A Rule 60 Motion is not the
pIoper avenue to chéllange with the“Court’s Order. In addition, even if considered proper, the
Plaintiff’s ruling made on June 8, 2004 was correct. The Plaintiff's proported amendment 1o the
Complaint is time barred as the Plaintiff choose to sit on her tights and fmt to investigatghcr claim.

" The Court correctly rufed she not now can not come in and attempt t-o arnend her Complaint and

placc the blame f_or het own lack of abtion on N atjonWiﬁe.
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Accordingly, the Defendants, Nationwide Mutual Insurance (;pﬁ_xpany and Angela Owens,

by-counsg] respectfully request that this Court deny the Plairnitiffs Motion Jor Rule 60 Relief.

RESPECTFULLY SUBMITTED:

NATIONWIDEMUTUALINSURANCE COMPANY
AND ANGELA OWENS . -

- MARTIN & SEIBERT, L.C. -

Ul Ay

- Mt:helxe Roman Fox (#5753)
300 Summers Street, Suite 610
Charleston, Wy 25301

- (304) 3458020
(304) 345-8024
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IN THE CIRCUIT COURT OF KANAWHA COUNT_Y,, 'W.EST VIRGINIA
NANCY VEDDER, | :
Plaintiff, | -
v. S CIVIL ACTION NO..: 03-C-534

ANGELA OWENS, individually ang
a3 2 agent for NATIONWIDE MUTUAL

~ INSURANCE COMPANY: NATIONWIDE
MUTUAL INSURAN CE COMPANY, 7
2 foreign corporation; TOYOTA MOTORS
SALES, US.ALINC,, a foreign corporation;
TOYOTA MOTORS DISTRIBUTORS, INC,,
a foreign Csrparatiun; and JOHN DOE,

CERTIFICATE OF SERVICE

I, Michelle Rc:man.Fox' . Counsel for the Deféndant, Angela Owens_, hefeby cértify that
1 served a true copy of _the.foregoing » DEFENDANTS, NATIONWIDE MUTUAL
fNSURANCE COMFPANY AND ANGELA OWENS’ -OPPOSITION TO PLAINTIFFS
MOTION FOR RﬁLE 60 RELIEF upon the fdllowin_g individuals, [2)% fascimile and ‘by placing

the same in the U.S, Mail, First Class, postage prepaid, on this the __L' day of Augnst , 2004.

Defendants,

Christopher J. Heavens, Esq. | Andrew B. Cooke, Esq.

Heavens Law Offices Flaherty, Sensabaugh & Bonagso
P. 0. Box 3711 : ' P. O. Box 3843

' Charleston, WV 253071 ' Charlcston, WYV 25338-3843

- Andrew P, Workman, Esq,
Law Offices of Dana Eddy

- BB & T Square :
300 Summers Street, Suite 740
Charleston, Wv 25301 '

. ]
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MARTIN & SEIBERT, L.C.
ATTORNEYS = AT __ - LAW
' Since 1508
300 Burmmers Street, Suite 610
. BB&T Building.
-Charleston, West Virginia 25301 ,
Telcphone; (304) 345-8020 » Telecopier; (304) 345-8024

Mi::hc.lic Romnn Fox _ ' .
' ‘August 6, 2004

Via facsimile & . 8. Mail

* Cathy Gatson, Clerk )
Kanawha County Circujt Court
111 Court Street .

. Charleston, WV 2530]

: C-oinp'any, Toyota and John Doe
Civil Action No.: 03-C-534

RE: Vedder. Angela Owens, Nationwide Mntual Insurance

Dear Ms. Gatson:

Please find enclosed for filing in the captioned matter Defendants Nationwide Mutual

- Insurance Company and Angela Owens’ Opposition to Plaintiff’s Motion for Rule 60

- Relief.
If you have any questions, please feel free to contact me.
Very truly yours,
MARTIN & SEIBERT, L. C.
:  Michelle Roman Fofx
MRF/dlw
Enclosure:

cc: Honorable Judge Paul Zakaib, Jr.
Christopher J. Heavens, Esq,
Andrew Cooke, Esq.
Andrew Workman, Esq.



