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BRIEF OF THE APPELLANT

TO: THE HONORABLE JUSTICES OF THE SUPREME COURT OF APPEALS
OF WEST VIRGINIA

I. NATURE OF PROCEEDING AND RULING BELOW

Appellants respectfully repfesent uﬁto the Court that they are prej_udiced- and -
aggrieved b_y the final judgment éf the Circuit Court of Hampshire County, West
Virginia. The adverse judgment against Appellants is set forth in a “Bench Trial Order
in this civil action dated November 6, 2003.

The trial court ruled that (1) one hundred and twenty (120) shares of stock in
Charles E. Frye Farms, Inc., represented by stock certificates numbers 11 and 13, dated
January 25, 1998, each for sixty (60) shares, were properly and validly issued to
| Appelle-e, Richard F. Frye and his mother, Linda B. Frye; and (2) that Appellee paid
$292,896.70 as consideration for the purchase of the stock represented by certificates
numbers 11 and 13. |

Appellants challenge the ruting of the trial wur[ as being contrary to the evidf;ﬁce
presented at the trial of the case and contrary to the law of this jurisdiction. Rulings by
the trial court that determine.d the ownership of farm equipment/personal property are not
part of this appeal. |

The original papers in this case, together with a transcript of all proceedings had
with exhibits and documents admitted and all of the rulings and decisions of the Circuit

- Court of Hampshire County upon which Appellants rely for a reversal of the judgment

complained of herein were filed with the Petition for Appeal and are part of the record



in this appeal.

"I. STATEMENT OF F ACTS

Backeround of Stock Ownership

It is undisputed Charles B, Frye, Farms, Inc. was incorporated in 1961 under the
laws of _the State of West Virginia and the corporate charter authorizes the issuance of _.
seve_:n hundred (700) shares of capital stock. A copy of the By-Laws of the corporation
V\_}as filed at trial as Plaintiff’s Exhibit 1. From its inception, the corporation has been a
family farming operation. |

The original stock issue is discussed in the trial transcript but is not- relevant to
the matters in issue in thi-s‘ case. In 1997 the issued and non-issued stock of the

corporation was as follows:

--Charles E. Frye, Jr. 60

-~Clara Brill 60
--Charlotte Bradfield 60
--Mary Hoke 60
--Dorothy F. Novak 60
--Richard L. Frye 60
--Richard L & Linda Frye 170
--Richard F. Frye 60 (Explained below)
--Treasury or non issued stock 110
Total : 700 (590 issued and 110 non-issued)

As set forth above, in 1997, Charles E. Frye, Jr., owner of sixty (60) shares,
Clara Brill, owner of sixty (60) shares, Charlotte Bradfield, owner of sixty (60) shares,
and Mary Hike, owner of sixty (60) shares, (total of 240 shares) instituted civil suit for
dissolution of the corporation. Unable to agrec upon the value of the assets of the

corporation, all assets were by agreement of the shareholders and Order of the Court



sold at public auction in December, 1997. Charles E. Frye Farms, Inc., through its
remaining shareholders purchased the major corporate assets at the public ouction for the
total consideration of approximately $850,000.00. Based thereon, each of the 590 issued
shares had a'valuo of approximately $1,440.00 per share in 1997. After the payment of
all costs and expenses of the 1997 civil action and the costs of sale of the corporate
assets, the four (4) oxiti_ng shareholders received approximately $81,500.00 each or a
total of approximately $326,000.00; All stock owned b)jf.the exiting shareholders (240
shares), were purchased by the corporation and thereafter designated as treasury stock.

Approximately three years prlor to the 1997 dissolution suit, at a meetmg of
shareholders on November 9, 1994 the minutes reflect that upon motion of Appellant,
Richard L., Frye, (seconded by Dorothy Novak) the sharcholders present agreed to gift
sixty (60) shares of stock in the corporation to Appellee, Richard F. Frye “for his many
years of work and improvements he. has done for the farm,” effective December 31,
1994,

By certificate dated December 31, 1994, the corporation by its officer issued :

rtificate No. 9 for sixty (60) shares to Appellee, Richard F. Frye. By the value )

established at the 1997 sale, the sixty (60) shares had a value of approximately $1,440.00
per share, or a total value of approximately $86,400.00. The validity of certificate No. 9
is not at issue in this appeal but is relevant to subsequent issues of certificates No. 11 and
13 to Appellee, Richard F. Frye, as hereinafter discussed.

After the issuance of the sixty (60) shares of stock to Appellee in 1994 and the
purchase of stock from exiting sharcholders in 1997, ownership of stock in the

corporation was as follows:



--Dorothy F. Novak 60

~-Richard L. Frye 60
--Richard I & Linda Frye 170
--Richard F. Frye 60

~-Treasury or non issued stock 350
Total - 700 (350 issued and 350 non-issued)
Stock Issuances in Dispute
Appe_llants contend the 350 shares set forth above are the only lawfﬁ]. issued stock
of the corporafi.on and expressly contest the autilority, Iegitirriacy and coﬁsideration
allegedly paid for the issuance of certificates Nos. 11 and 13. Certificate No. 11 bears the
names of Linda B. Frye or Richard F. Frye, /T, for sixty (60) shares and stock certificate
No. 13, bears the names of Richard F. Frye or Linda B. Frye, Joint Tenant, for sixty (60)

shares. Both certificates are dated February 25. 1998, (Emphasis added).

Appellee’s contention that the shares represented by the two certificates were
purchased from the 350 treasury or non—issued stock was not substantiated by the |
corporate records or trial ;estirrioﬁy. In faét, no cérporate records were introduced at trial
to confirm the authority to iésue stock certificate No. 11 or No. 13. It was conceded 7

by all witnesses at trial that there had iiot been any meetings of shareholders or directors

from 1996 until the filing of this civil action in 2002 (Emphasis added). There were not a

single document presented at trial purporting to be minutes or agreements in licu of
meetings, or other writings even suggesting the authority to issue any stock to Appellec

between 1996 and 2002. (Emphasis added).

The bylaws of Charles E. Frye Farms, Inc. was introduced into evidence as.
Plaintiff’s Exhibit 1. Art1cle IV, Section 3 of the by-laws of the corporatlon states, mter

alia egardmg the dunes of the secretary treasurer as follows:



“He shall sign all stock certificates with the president and such other papers
pertaining to the corporation as he may be authorized or directed to do by the
board of directors.” (Emphasis added).

Article VII, Section 3 of the by-laws of the corporation provides specifically that

“The initial issue of common stock may be controlled by the stockholders at any annual

meeting (Emphasis added) to determine whether or not it is deemed advisable to issue

additional common stock to enlarge the operation of the corporation or, if it is deemed
advisable, to issue additional common stock for the benefit of the corporation.”

There was little or no conflict in the trial testimony disputing the operations of
the corporation between 1996 and 2000 were strictly by informal actions. The last
corporate minutes in 1996, designated Appellant, Richard L. Frye as president of the
corporation and Linda B. Frye (then wife of Appellant, Richard L. Frye) as secretary of
the corporation.

Thus, the obvious query Iﬁresented: “Why did étdck certificates No. 11 and 13
bear the admitted signature of Richard L. Frye, as president?” Appellant, Richard L. Fry¢
testified that in 1998 he distinctly remembérs when exiting shareholders were being
bought out, it was regorted to him that scme 0f the exiting shareholders had lost or .
misplaced their certificates. He signed blank certificates for the sole purpose of replacing
lost or misplaced certificates for use by exiting shareholders as duplicate certificates for
to enable those shareholders to sell of liquidélte their stock. Appellant, Richard L.

I'rye further testified that subsequently, he was informed the lost or misplaced certificates
of exiting shareholders were located thereby eliminating the need for the use of the

certificates signed in blank and intended for use as duplicates only.



This contention by Appellant that he signed the certificates in blank to replace
lost certificated was not something he dreamed up for the trial of this case. He conterlded
exactly the same thing in divorce nﬁediation before mediator, Patrick Henry, in 2001, as
admi.tted by his ex-wife, Linda B. Frye. See Designaled Record, Volume 1 of TI, Page
132, lines 5-9. The testimony of Linda B. Frye following the admission to the effect
there were no blank cértiﬁcates in the stock book in 2001 served to prove absolutely
nothing since the certificates in dispute (dated February 235, 1998) had obviously been
filled in prior thereto. |

Appellant, Richard L. Frye, emphatically denied certiﬁcal‘tes Nos. 11 and 13 were
ever intended or aut.horized to be issued to Appellee or to Appeliee and his mother, Linda
B. Frye, individually or jointly, lmd that he did not lsarn of the existence of the issued
shares until June, 2000, when the marriage of Linda B. Frye and Richard L. Frye began
to disrulpl. ' See T mnscripl of Bénck Trial, August 27, 2003, at Volume II of 1L, pp. 41;
15-24 and pp. 42; 1-23. Shareholder, Dorothy F. Novak and sister of Appellant, Richard
L. Frye, also téstiﬁed she was never consulted regarding the issuance of the shares andl
did not know of their issnance until she was so informed in June, 2000, by her brothel'.‘
See Transcript of Bench Ti ri-cll, August 27, 2003, at Volume 1 of 1i, pp. 138; 16-24 and pp.
139; 1-5. | |

Appellee, Richard F. Frye,rand Appellee’s mother, Linda B. Frye, coﬁtradicted
the testimony of Appellant, Richard L. Frye by testifying certificates Nos. 11 and 13
were signed and delivered to Appellee on February 28, 1998, as a result of informal
actions by the officers. Appellant, Richard L. Frye, absolutely denied the certificates

were signed on said date by any informal authority and contends the testimony of his



disgruntled son, Appellee, Richard F. Frye, and ex-wife, Linda B. Frye was self—serving
and not credible. It is to be noted that prior to trial, Linda B. Frye, the ex~Wife of
Appellant, Richard L Frye, had been paid in full for her substantial holdings of corporate |
stock in the family farm by way of the property division in the divorce case.

There is Strong evidence Linda B. Frye took advantage of the certificates signed
in blank by her husband and issued them to her son and herself. Appellant, Richard L.
Frye, testified he confronted his son in the. falrm shop sometime around Labor Day, 2000,
and stated to Appellee, Richard F. Frye: “You Stole a hundred and twenty shares of stock
from me, the corporation, ‘or whoever it, may be.” to which Appeliee responded by sayin_g

“1 did not have anything to do with that. My mother (Linda B. Frve) did that.” (Emphasis

added) See Designated Record, Volume II of H, Page 44, Lines 16-24. Independent
witness, Ronald Kline, who had helped on the family farm for some 18 was present in the

farm shop during the conversation and verified, Appellee, Richard F. Frye, stated, . he

didn’t do it...he said his mother did it,” referring to the issuance of the stock. (Emphasis
added) See Designated Record, Volume 1I of 11, Page 159, Lines 13-22.

- Appellee also contented that siﬁce the prior issuance of stock to him representé&
by ceﬁiﬁcate No. 9, was initially issued by infqrmaI actions, the issuance of certificates
No. 11 and 13 for sixty (60) shares each should be treated in the same fashion. However,
the records and testimony clearly show fhat certificate No. 9 was issued as a result of
minutes of a shareholders’ meeting dated May 20, 1994, (Plaintiff’s Exhibit 16.)
Although the is.suance of certificate No. 9 may not have been in strict accordance with
the by-laws of the corporation or the general laws of this jurisdiction, tﬁe issuance of

certificate No. 9 was subsequently ratified by all shareholders and approved by the Court



in the 1997 dissolution case wherein Appellee, Richard F. Frye was expressly determined
to be the owner of sixty (60) shares by virtue of certificate No. 9.
By analysis, the issnance of certificates No. 11 and 13 did not have any such

characteristics of legitimacy. There were not any sharcholders or director meetings: there

were not any minutes; there were never any actions taken with formality or appearance of

formality: there was not any subsequent ratification or acquiescence: and there was never

a determination of .the value of the stock by shareholders. (Emphasis ladded).

The extremely significant value of the one hundred and twenty (120) shares lends

support to Appellant, Richard L. Frye’s testimony that he never intended for certificates
No 9 and No 11 to be issued to Appellee, or to Appellee and his mother, Linda B. Fry!e.
The value of the stock as determined by the public auction sale in 1997 was
approximately $1 ,440.00 per share. Therefore, the value of the shares in 1997 was
approximately $172,800.00. Due to the upward spiraling values of real estate in the area,
the uncontested testimony of Appellee was that the stock shares have at least doubled in
value since 1997 and each shafe was most likely worth $3,000.00, or more. By
calculation, the one hundred and twenty (120} shares alleged to have been distributed
currently have a value of $360,000.00 and represents approximately 25% of all issued
shares of the corporation.

Disputed Consideration Alleged Paid

Should the Court adopt any theory under which the issuance of the one hundred
and twenty (120) share might have been properly issued, Appellants vehemently
contested the payment of the consideration as alleged by Appellee, It was undisputed the

exiting shareholders in 1997 were paid for their collective 240 shares through loans

10



secured by shareholders on behalf of the corporation at Capon Vl’alley Bank in the amount _
of $325,000.00. However, the repayment of the $325,000.00 in loans and the source of
the funds used to repay the loans is the most critical determination. Appellee contends
his repayment 6f the loans at Capon Valley Bank represent the consideration ﬁaid for the
stock issued to Appellec by certificates No. 11 and No. 13, .

Appellee’s contentions were not born out by the evidence presented. Specifically,
Plaintiff’s Exhibit 6 was a check written to Capon Valley Bank for $106,920.16.
However, if was conceded by Appellee’s witnesses, that $100,000.00 of that amount
came from shafeholder, Dorothy F. Novak and her husband in the form of two checks.
See raﬁscrzpt of Bench Trial, August 27, 2003, at Volume I of Ii, pp. 100;_ 18-24 and pp.
139; 1-5. (Further discussions of the details of the $100,000.00 are set forth below). It
was likewise verified that $92,000.00 received from the sale of corporate timber was
applied to the 1oé.ns at Capon Valley Bank. If the $100,000.00 and $92,000.00 payments
had been properly credited by the trial court, the principal balance of the original
corporate debt would have been reduced to about $133,000.00 — not $292,896.70 — the
amount credlted to Appellee for payments on the debts by the trial court

The documents introduced by Appellee in support of his claim for payments on
the corporate debts clearly failed to.show proof of payments by a preponderance of
evidence. Exhibit 6, the above mentioned chcck in the amount of $106,920.16 included
$100,000.00 received from shareholder, Dorothy F. Novak and her- husband in the form
of two checks. Other exhibits introduced by Appellee were copies of certificates of

deposit, checks bank deposit slips but checks were not present to verify the balances

were Dai_d on the corporate debts. (Emphasis added). For example, Exhibit 12 was a

11



check for $17,500.00 written to Capon Valley Bank referencing a payment on note

300171. But it was dated 4-5-99, approximately 14 months after the stock issuance on

February 25, 1998. (Emphasis added). Exhibit 14 was a check for $24,927.00 to Capon

Valley Bank referencing a payment on note for “C.E. Frye Farms, Inc.” But it was dated

11-23-99, or approximately 20 months after the stock issuance on February 25, 1998,
- (Empbhasis addéd). Even though the trial court included the $17,500.00 check and the
$24,927.00 check as part of its erroneous $292,896.70 credit for purchase of stock, when
confronted With fhe matter, Appellee, Richard F, Frye, took the Iaughable position he was
entitled to even more stock for the funds credited after the stock issuances. See
Designated Record, Volume I_of 11, Page 232, Lines 2-10. Such assertions by Appellec
cast serious doubts oﬁ his credibility regarding all of the unlikely occurreﬁces to which
he testified. |

These later two checks clearly demonstrate that the Appeliee and/or Appellee and
his mother, Linda B. Frye, aﬂer”the fact of issuance of the stock, assembled any and all

documents that might remotely suggest payment of the corporate debts. Not a single

document introduced as allesed proof of payment contained any notation. indication,

verification or even suggestion that the amount of funds thercon were ever intended for

stock purchases. (Emphasis added). Certainly, the proof of having funds or the depositing
of funds cannot be substi_tuted for verification or proof of what the funds may have been
used for in the absence of checks or other documentary proof.

As for the principal balancé in corporate debt owed to Capon Valley Bank of

$133,000.00 ($325,000.00 less $192,000.00) more or less, neither the corporate records

12



maintéined by Linda B Frye as secretary/treasurer, nor any evidence introduced at trial
by Appellee, substantiated when or from what source these funds were derived.

Appellanf, Richard L. Frye, testified, and it was not denied, that he fully entrusted
his then wife, Linda B. Frye, and his son, Appeliee, Richard F. Frye, to manage his |
personal funds and those of the corporation from farming operations. He made no effort
to track the funds and could nof. say with certain’ty as to where funds were deposited or
the purposes for which they were expended See T ranscrzpt of Bench Trial, August 27
2003, at Volume I of I, pp. 33; 18-22 and pp. 47; 16-24. Nevertheless, the most
credible evidence indicating the source of the funds used to péy the note balances of
appr0x1mately $133,000.00 is set forth in the income tax returns of Rlchard L. Frye and
Linda B. Frye for 1997 and 1998

The 1997 and 1998 joint tax rétums of Richard L. Frye and Linda B. Prye verify
that substantial personal assets of the Appellant and his then spouse, consisting of
certificates of deposit, stocks bonds and other accounts were hquldated during the very
same time penod the loans to Capon Valley Bank were bemg repald Conceding exact
calculations were not possible, the joint income tax return of Richard 1. . Frye and LGd—a
B. Frye for 1997 shows interest income of $30 082.00, which was substantlally reduced
to $8,5 17.00 in 1998, cleariy verifying the sale of substantial interest producing assets.
Likewise, the parties’ 1997 joint shows dividend incomé of $5,586.00 and the 1998 joint
return shows dividend income was reduced to $1,700.00, again clearly verifying the sales
of dividend producing assets. No comparable evidence exists as to the Appellee’s

returns.

13



Shareholder Gifl of $100.000.00 and Corporate Timber Sale

Based upon the sworn testimony of shareholder, Dorothy F. Novak during the
time the corporate assets were being sold in 1997, she and her husband agreed to
contribute $100,000.00 to assist in buying the corporate farm. (Designated Record,
Volume I of 11, page 137, lines 3-8 and lines 14-16.) Checks were written by Mrs‘.
Novak’s husband, Fred Novak in the amounts of $45,000.00 and $55,000.00,
respectively, and were actually made payable to “Riéhard and Linda Frye” even though
Mrs. Novak stated the checks were made fo only one persén. Appellants contends a
check intended as a gift to a nephew or to a mother and a son, as is contended by
Appellee, would cértainly not be written in such a form. When asked directly if she ever
intended the funds to be a giﬁ to Appellee, Mrs. Novak stated, “Absolutely not because
we were in the process of purchasing the farm.” Examination of the checks disputes the
Appellee’s contention that the funds Were intended as a gift td Appellee or anyone else.
There was no designation as a “gift”, but rathex the ﬁemorandum section of both checks
contained the notation of “INV.” See Defendant’s Exhibit 1, and Designated Record,
volume IT of II, Page 14, Lines 4-13. These notations corroborated the testimony of -
shareholder, Dorothy F. Novak, she and her husband were “investing” in saving of the
family farm.

Notwithstanding the sworn testimonyr of Dorothy F. Novak, thé source of the
funds, and the examination of the two checks totaling $100,000.00, the trial court ruled
accepted the self-serving testimony of Appellee that the $100,000.00 was intended as a

gift to him and applied the sum to the alleged stock purchase. The trial court likewise

14



failed to credit the sale of $92,000.00 in corporate timber sales to the debts owed to
Capon Valley Bank resulting in a unjustified credit to the debt.
Effect of Rulings by Tn'él Court

The effect of the trial court’s rulings has drastically changéd the percentage of
ownership in the family corporation. Specifically, after the return of the 240 shares to
. treasui'y stock from the former shareholders, the percentage interest of all remaining
shareholders increased proportionately in the corporation. Prior to the alleged purchaée _ |
of the 120 shares, Appellee owed 60 of 590 toi‘al éhares issued, or slightly over 10% of
the issued stock. After thé 240 shares of stock were purchased and returned as treasury
stock, Appellee owned 60 of 350 total shares issued and his interest increased to slightly
over 17% of the issued stock. As a result of the trial court’s ruling, Appellee would own a
total of 180 of 470 total shares issued or over 38% of all issued and outstanding stock.
Obviously, the percentage owﬁérship of Appellant, Richard L. Frye and minority
shareholder, Dorothy F. Novak decreased accordingly. This is very significant given the

substantial infusion of funds by Dorothy F. Novak.
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IIY. ASSIGNMENT OF FRRORS

A.  The Trial Court Erred in Ruling the 120 Shares
of Stock represented by Certificates Numbers
11 and 13 were properly and lawfully issued

&

The Trial Court Erred in Ruling Appellee
paid $292,896.70 for the 120 Shares of Stock
represented by Certificates Numbers 11 and 13

1. Failure of Consideration

2. Impossibility of Payment of Consideration

C. The Trial Court Erred in Granting Appellee
$100,000.00 Credit for Funds Gifted to the
Corporation by Shareholder, Dorothy F. Novak

D. The Trial Court Erred in Failing to Credit
the $92,000.00 for Sale of Corporate Timber
to the Notes at Capon Valley Bank resulting
in an Unjustified Credit to Appellee

E. The Trial Court Erred in Granting Appellee

Credit for Additional Payments for Stock
Purchase _ : :
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V. DISCUSSION OF LAW AND ARGUMENT -

A. THE TRIAL COURT ERRED IN RULING THE 120 SHARES
OF STOCK REPRESENTED BY CERTIFICATES NUMBERS
11 AND 13 WERE PROPERLY AND LAWFULLY ISSUED
First and foremost, since there was no written authority for issﬁénce of the one
hundred and twenty (120) shares of stock issued to the Appellant at anytime between
1996 .and 2002, and authority was not given at a proper meeting of thé directors’ orata
shareholders’ meeting, the issu_ance of those Charles E. Frye Farm, _Inc., stock certificates
- No. 11 and No. 13 representing sixty (60) shares each, as stated above, was directly
contréry to Article TV, Section 3 and Article Vi, Section 3 of the By-Laws of the
. corporation,
Corporéte law in West Virginia has always authorized or directed the adoption

of bylaws for a corporation, ‘The current law is set forth in West Virginia Code 31D-2-

208, The statutes and case law have consistently statéd'the bylaws of a corporation may
contain any provision for managing the business and regulating the affairs of the
corporation that is not inconsistent with the law or the articles of incorporation. See West
Virginia Code 3 1D—é-205(b). A person who becomes a stockholder subjects himself to
fhe regulations and enforcement of the bylgws'of the dorporation. See Micﬁie’s

Jurisnrudences. Corporations, Sec. 44.

Therefore, issuance of shares in direct violation of corpofaté bylaws in and of
itself renders those shares invalid.

Furthermore, stock certiﬁcé.tes No. 11 for sixty (60) shares and stock certificate-
No. 13 for sixty (60) shares were not issued with sufficient cbrporate authority and

legitimacy. When a private corporation has issued oﬁl_y part of its authorized capital stock

18



and desires to increase its capital stock, such decision to increase the issuance of capital
stock is within the discretion of its board of directors who may issue additiona] stock at
a price per share determined by a majority of the sharehalders. In such cases, each

shareholder has a right to purchase his pro rata share of such non issued stock that is

offered for sale. Thurmond, et al. v. Paragon Colliérv Co., ¢t al, 82 W.Va. 49 (1918).

See Howard v. Taum, et al, 81 W.Va. 561 (1918), where the Court reviewed a case

where non issued stock was properly sold implicitly adopting the standards set forth in
Thurmond case. Appellants insist the increase and issuance of such a large amount of
capital stock, of substantial value, requires strict compliance with the requirements

set forth in Thurmond.

| Appellee, Richard F. Frye, contended that the prior issﬁaﬁce of stock by
certificate No. 9 to him, although technically flawed, should somehow validate issuance
of certificates Nos. 11 and 13. But as pointed out above, there were clear distinctions.
The issuance éf certificate No. 9 was subsequently ratified by all shareholders and further

validated by rulings in the prior 1997 civil action. In Kearneysville Creamery Co. v,

American Creamery Co., 103 W.Va, 25 9,137 S.E. 217 (1927), the West Virginia

Supreme Court held that where shareholders and officers participated in an informal
meeting and thereafter executed an agreement, all were estopped to deny the legality of
the meeting. As to certificates Nos. 11 and 13, there was no formal or informal
agreement nor was there execution of any written agreement or memorandum ratifying

the action. Under the holdings of Thurmond, the issuance of capital stock, that being

certificates Nos. 11 and 13, without proper authority and void of an acquiescence or

ratification by the shareholders cannot be valid. Thurmond, Supra.

19



Had the President énd Secretary signed the certificates at the same time
and under the circumstances as contended by Appellee, (which has been emphatically
deniedrby Appel_lant, Richard L. Frye) such action was outside the authority of the
officers to act by informal or.implied authority without proper consent by the board of
direétors and shareholders. The implied authority of officers of a corporation to act on

behalf of the corporation is limited to ordinary corporate business. First Nat. Bank v. Tri-

State Equipment. et al, 108 W.Va. 686, 152 S.E. 635 (1930). Any presﬁmpﬁon on the

part of the trial court that there was authority to execute the stock certificates in question
* based on the prior issuance of certificates simply does not apply here because there is
positive evidence that a principal stbckholder, Fern Novak, did not grant authority. Any

ratification after the fact depends on actual and not constructive information to the board

of directors and stockholders. First Nat. Bank v. Tri-State Fquipment. et al. Tnfra. In

Mosell Realty Corp. v. Schofield, 183 Va. 782,33 S.E.2d 774 (1945}, the Virginia '

Supreme Court held that even though the president, secretary and treasurer owned two-
thirds of the capital stock, such bwnership did not, in the absence of 2 statute, vest them
with the authority to bind the corporation outside a formal stockholders’ meeting. Where

large amounts of spurious stock was issued, officers cannot deny ultra vires actions.

Stevens v. Davison, 59 Va. (18 Gratt.) 819 (1868).

Here the trial court ignored the authorities and requirements for the valid and
| lawful increase of authorized capital stock and did so without Appeﬂee or the court citing
upon what legal authority the trial court relied in making its rulings.

B. THE TRIAL COURT ERRED IN RULING APPELLEE

PAID $292,896.70 FOR THE 120 SHARES OF STOCK :
REPRESENTED BY CERTIFICATES NUMBER 11 AND 13
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It is not disputed in the testimony of the parties that in order to pay the exiting
shareholders for 240 shares of stock in the corporation in 1997, Charles E. Frye Farms,

Inc, by and through its remammg shareholders borrowed approxunately $325,000.00

$292,896.70 of the loans and such repayment represented compensation paid for the
120 shares of stock allegedly purchased.
1. FAILURE OF CONSIDERATION
The evidence is totally insufficient to hold that Appellee paid, directly or
indirectly, any sum approaching the $292,896.70 alleged, or any other significant
consideration for the 120 shares of stock in Charles E. Frye Farms, Inc. A person -
‘asserting ownership in shares of stock in a corporation is not entitled to the receipt o.f

such shares if it is determined that consideration was not given for the claimed interest in

the corporation. Hodges Realty v. John Smiley’s Motel, Tnc. 183 W.Va. 328; 395 S.E.2d
751 (1990). |

To his extreme detriment, Appellant trusted his then wife, Lindg B. Frye, as
secretary/treasurer, anld his son, Appellee, Richard F. Frye to conduct the office and
business matters of the three separate farming operations for Richard L, Frye?'
individually, Richard F. Frye, individually, and Charles E. Frye Farms, Inc. Appellant,
Richard L. Frye, did not maintain the corporafe records and accounts or have pérspnal
knowledge as to how or where income was deposited (Designated Record Volume II of
I, page 47, lines 16-24; page 48, lines 1-2). The only bank account maintained
excluswely by Appellant, Rlchard L. Frye, was an account used for the deposn of his

disability income (DeSIgnated Record Volume II of Ti, page 46, hnes 8-14). However, the
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record clearly shows Appellant, Richérd L. Frye, earned significant income from farm
sales, e.g. $26,100.00 in 1998, $31,000.00 in 1999 and $22,000.00 in 2000 (Des1gnated
Record Volume 11 of 1, page 47, lines 9-13 and page 48, lines 2-4; also sce tax returns
filed). Since the funds were not elsewhere, Appellant assumed they were deposited in
“Frye Farms” account which he believed to be owned by himself, Linda B. Frye and the
Appellee. When Appellant attempted to obtain checks for “Frye Farms,” he learned the
account was in the name of Appeliee. (De51gnated Record Volume IT of I[ page 48, hnes

16-21). Thus, Appellant’s mcome was being deposited into an account owned by |
Appellee, who in turn, used the funds to pay on the corporate debt and later claimed a his
personal oredits toward the stock purchases at issue, (Designated Record Volume IT of H
page 48, lines 22-24),

For example, Plaintiff’s Exhibit 10, a check for $34,014.52 represents proceeds
from the sale of steers.. Of this amount, at least one-third constituted paymeht ’for steers |
owned by Appellant, Richard L. Frye, anci one-third for the steers owned by Appellant
Charles E. Frye, Farms Inc. Throughout the period Appellee claimed payments on the
debts of the corporation the pattem was the same, 1.e., Appellee deposited fimnds owned
' by others into his personal account, made payment on the notes owed to Capon Valley
Bank and claimed the payments as consideration paid for stock purchases titled to he and
his mother.

Tt should also bé noted that none of the Appellee’s personal or individual tax
records reflect reporting of the alleged purchase of the stock by capital contribution or
gift to the Internal Revenue Service, nor do the corporate records reflect any change in

the corporation’s capitalization or a reporting of such changes to the Internal Revenue
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Service.

The court clearly erred in holding that Appellee paid the stated consideration

under the principles set forth in Hodges Realty, Sunra.
2. IMPOSSIBILITY OF PAYMEN’I‘ OF CONSIDERATION

The ruling by the Court that Appellee pald approximately $292,000.00 toward
bayment of the notes to Capon Valley Bank through his separate income, assets or funds
allegedly gifted to Appellee by his mother Linda B. Frye, is absolutely contrary to the
evidence and s1mp1¢ math, Durmg the very time the .Appellee claims to have made the
payments on the corporate notes (1998 and 1999), Appellee’s tax returns conclusively
| Sh_ow Appellee did not have any significant taxable income with which to make such
payments. In fact, in reviewing Appeliee’s tax returné for a seven (7) year period pﬁor to
the trial of this case, Appellee’s net farm loss was approximately $26,000.00. To this
amount depreciation of $156,000.00 for the same period must be factored thereby
generating non-cash expense of $130,000.00 ($156,000.00 less $26,000.00). During ther
exact same tim¢ period, Appellee‘testiﬁ'ed he had purchased or was in the process. of
purchasing 67 acres, known as the “Woodworth Place” valued by Appellee at
$180,000.00 and encumbered with a debt of $82,000.00, and 140 acres, known as “Love
Place” valued by Appellee at $360,000.00 and subject to a debt of $60,000.00. Appellee
further testified he had acquired-farm machinery, equipment ahd personal property at the
estimated costs of $1 75,000.00 to $200,000.00. (Designated Record, Volume I of I,
pages 210-223) Therefore, even if Appellee’s financial resources are reviewed in their
most favofable light, his debt service and purchase of farm machinery, equipment and

personal property would have precluded any alleged payments on the debts owed to
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Capon Valley Bank and credited by the trial court as being a portion of the consideration
paid by Appellce for the purchase of 120 shares of stock.

Furthermore Appellee venﬁed he had no other sources of i income and his wife’s
lncome as a teacher had never been used to purchase or pay for any corporate asset or to

pay any corporate obligation. (Designated Record, Volume I of II, page 229, lines 22-24;

and page 230, Imes 1-8.)

Appellee expressly admitted that of al] the documents and exhibits presented as

proof of payment for debis of the corporation, not a single instrument presented in ariy

- way indicated or verified such payments made by Appelice were designated as payments

for the purchase of stock in the corporation. (Des1gnated Record, Volume I of 11, page
230 lmes 22-24 and page 231, lines 1- 15. )

Durmg the exact same peI‘IOd Appellee was amassing substantial wealth, his
personal income tax returns reveal Appellee dld not pay one single penny in federal or
state Income taxes.

The court should have concluded that with Appellee’s limited disposal income,
it was ImplauSIble that he could have contnbuted significantly toward the payment of the
notes at Capon Valley Bank.

C. THE TRIAL COURT ERRED IN GRANTING APPELLEE
$100,000.00 CREDIT FOR PAYMENT GIFTED TO THE
CORPORATION BY DOROTHY F. NOVAK

Based upon the sWom testimony of shareholder, Dorothy F. Novak, during the
time the corporate assets were being sold in 1997, she and her husband agreed to

contrlbute $100,000.00 to assist in buymg the corporate farm. (Designated Record

Volume I of I1, page 137, lines 3-8 and lines 14-16) Checks were written by Ms.
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Novak’s husband, Fréd Novak for $45,000.00 and $55,000.00 respectively and were

actually made payable to “Richard and Linda Frye” even though Mrs. Novak stated the

checks were made to only one person. Appellants contend a check to a mother and a somn,

as alleged by Appellee, would certainly not be written in such 4 form. When ask if she
ever intended the funds tobea gift to Appellee, Mrs. Novak stated “Absolutely not
because we were in the process of purchasing the farm.” Designated Record, VqumeII' of
II, page 138, hnes 9-12)

Not\mthstandmg the clear and unambiguous testimony of Dorothy F. Novak, the
trial court ignored her testimony and gave full force and effect to the admissible but |
notably self-serving hearsay testimony of Appellee and his mother, The trial court ruled

the $100,000.00 was a gift to Appellee and therefore, Appellee was entitled to a

corresponding credit toward the purchase of the 120 shares of stock. Such holding is

clearly érroneous.

It is also abu.ndantly clear in awarding Appellee an additioﬁal 120 shares of
treasury stock without the participation, consent and approval of the minority
shareholder, Dorothy F. Novak, the minority shareholder is extremely prejudiced.

The court’s approval of Appellees receipt of the 120 shares substéntially reduced the
percentage ownership and correspondlng value of the stock held by Dorothy F. Novak n
the corporation. Specxﬁcally, the interest of Mrs. Novak in the issued shares prior to this
civil action is casily computed at 17.1% (60 of 350 issued shares). By .awarding

Appeliee an additional 120 shares of stock, the ownership of Dorothy F. Novak was

- reduced to 12.7% (60 of 470 issued shares). Such reduction in percentage owneréhip

necessarily reduced the overall value of her stock by the same percentage. If, as testified
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to by Appellee, the value of the corporation has doubled since the sale in 1997 from a
sale price of $850,000.00 to a current value of $1,700,000. 00, the 4.4% reduction

(17.1% minus 12.7%) results in a reduction of the value of Mrs. Novak’s stock by
$74,800.00, and such amount is in adchtron to the $100 ,000.00 she and her hushand
contnbufed to the purchasc of e stock from prior shareholders, The actions of the Court
in approving the issuance of the 120 shares of stock effectively permits Appellee to
manipulate the affairs of the corporation and ratifies actions of Appellee and Appellants
that are not legally effective against a minority shareholder. In fact, neither Appellee nor
Appellants could properly purchase ﬂre non-issued shares of stock without the
participation of the minority sharcholder, Dorothy F. Novak. Equity requires courts to

protect the rights of a minority shareholder. Mamster v WEBCOQ Co., 262 §.E.2d 433

(1980),

Appellant chhard L. Frye, testified that shortly after the purchase of stock from
the exiting Dhareholders there was a sale of corporate timber for $92 000.00 and that
those proceeds were applied to the corporate debts at Capon Valley Bank. (Designated
Record Volume IT or 11, page 33, lines 13- 24) It was not disclosed as to where or in
What account the funds were deposited, but based upon the numerous payments from the

Frye Farms™ account owned exclusively by Appellee (not to be confused with the
Charles E. Frye Farms, Inc., corporate account), the c1rcumstances suggest deposit was
made into the “Frye Farms” account. Clearly, Appellee paid far more funds from that .

account than he could have possibly deposited from his limited sources of income.
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E. THE TRIAL COURT ERRED IN GRANTING APPELLEE
ADDITIONAL CREDITS FOR PAYMENTS OF STOCK PURCHASE

It is clear frqm the trial transcript and exhibits Dorothy F. vaak and her
_ husbahd, Fred Novak gifted $100,000.00 to the corporation for the purchase of the family
fann that Appellee deposited into-an account owned by him. It is equally clear
-$92,000.00 was received for the sale of corporate timber and deposited by Appellee in
the same fashion. Both receipts were corporate income and should have been credited to
the corporation’s payment of the notes owed to Capon Vallcy Bank and not to Appellee
as 'consideratio.n' for t}*e lleged stock purchase. If properly credited, the original notes in
the amount of $325 000.00 were reduced to approx1mately $133 000 00.

Neither the corporate records maintained by Linda B. Frye as secretary/tfeasurer,
fnor any eﬁdence introduced at trial by Appellee, clearly substantiates the source from
which the $133,000.00 in corporate debt was paid.. Since the notes at Capon Valley Bank , :
were paid iﬁ fﬁll,'funds -ob'v'i'ouSIy were derived from somewhere. The most credible
~ evidence shows the balance of appr0x1mately $133,000.00 was pa1d by the liquidation of
certlﬁcates of deposit, stocks, bonds and other accounts owned by Richard L. Frye and
Linda B. Frye, then husband and wife. Although exact calculations are not p0531ble the
1997 and 1998 Jomt tax returns of Richard L. Frye and Linda B, Frye venfy that during
‘the calendar year of 1998, when the loans to Capon Valley Bank were being repaid,

substantial assets were liquidated by the parties. Specifically, the 1997 joint income tax

~. return of Richard L. Frye and Linda B. Frye shows interest income on their investments

of $30,082.00, while the 1998 joint return shows interest income was reduced to
$8,517.00 as a direct result of the sales of interest producing assets. Likewise, the 1997 = .

joint income tax return of Richard L, Frye and Linda B. Frye shows dividend income of
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$5,586.00 and the 1998 Joint return shows dividend income reduced to $1,700.00 as a
direct result of the sales of dividend prdducing assets.

As further evidence of the source of funds, c-ine. of thé deposit ticketsrset forth on
Plaintiff’s Exhibit 10 shows a deposit to the C'._ E. Frye Farm, Inc. Account on January
- 20,1998, 0f $123,100.84 for « cashed.” Since Appellec did not have any certificates
of deposit and d1d not assert same ét tnal the certlﬁcates cased and deposrted had to have
been owned by Appellant, Rlchard L. Frye and his then wife, Linda B. Frye, or the
corporation, Interbreting the deposi't most févorable to Appellee, if the certificates were
marital assets of Richard L. Frye and his then Wlfe Linda B. Frye Appellee’s mother
could not have glfted Appellee more than one-half thereof Or a sum approximating
$61,550.42. At a value of $2,880.00 per share, the st_t)ck to which Appelice would be
entitled is 22 shares, even if the issuance of stock wefe otherwise valid. N

The trial court ;cc;taliy failed to properly calculate and apply funds to their proper
owners, |

VI CONCLUSION AND RELIEF SOUGHT

The issuance of one hundred and twenty (120) shares of stock with an estimaﬁéd

value of $3 60,000.00 in the family farm corporation to a disgruntled son and vindictive

ex-wife under the facts of this Case, cannot be valid in this jurisdiction when the issuance

thereofis : (1) in direct violation of the bylaws of the corporation; (2) without
shareholder or director meetings or corporate minutcs or any other corporate authority
from shareholders or directors; (3) without valuation of the stock by shareholders; (4)

without knowledge of a minority shareholder; (5) without any subsequent ratification or
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acquiescence by shareholders or directors of the stock issuance; and (6) without proof of

bayment of adequate or valuable consideration.

(120) éhares'to Richard F, Frye and Linda.B. Frye to be null and void; or in the

alternative, an order declaring the correct number of shaies to which Appellee is entitled

as result of any fmancial“coutribuﬁonsih the form of repayment of loans to the Capon -

¥
g
=
.

Valley Ranl

new trial
'Respectquy submitted this the 15th day of Decenﬁber, 2004.

RICHARD L. FRYE and
CHARLES E. FRYFE, FARMS. INC.
By counsel
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