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APPELLEE S REPLY BRIEF

_ RESPONSE TO APPELLANT’S STATEMENT OF TI—IE CASE AND ARGUMENT
‘ REGARDING SAME

I THE TAX COMMISSIONER ISSUED NO ADMINISTRATIVE
DECISION REGARDING THE ASSESSMENT AGAINST -
- THE APPELLANT
The appellant S ent1re argument 18 predicated on the assertion that no appeal bond was
necessary because of a purported “admmlstratlve decision,” Whlch accordmg to the appellant

extmgulshed a Vahd assessment The appellant indicates that this dec1smn was 1ssued on October

3, 2003. However a rev1ew of the ﬂle in thIS matter shows that no suoh de01310n was 1ssued on that

date. The ﬁle does conta.m an Oetober 3, 2003, letter from the (,ompllance DlVlSlOl’l of the Tax

Department to the appellant Even a perfanotory review of this letter shows that the appellant s

rella:nce on it is mlsplaced. 3



Not only does the letter in questiOn fail‘ to, Withdraw the asseSsrnept as suggested by the.

‘appellant but m 1ts second paragraph it spec1ﬁcally refers toa favorable declston from the Ofﬁce )

of Tax Appeals (heremafter “OTA”) upholdmg the prevrously issued assessment against the

| appellant The 1etter goes on to state that in exchange for the appellant paymg its proper ‘share of

sales taxes, begmmng July 1, 2003 the Tax Department would not “pmsue sales tax on mortgage

brokermg services for any tax perrod p1‘101' to J uly 1 2003 ” Tt is hard to fathom how the appellant '

| can construe a letter‘ that basically says “look We wjdn, but We won’t hound'you for the_back _taxes

owed, as long as you start paying them on July 1" as saying that the assessment was no longer
gasy baying Yiug o]

valid.

A catefa_l review of the rest of the 'larlguage in tlle letter also .ahows tlaat -it was not an
“administrative elecision forgntrrtg an asaessrnent Iromcally, the regardlrlg line at the begmntng
of the letter and the first paragraph both refer to the actual Admmlstratlve Demsmns 1ssued in -
December of2002. Those de01s1ons assessed the appellant One Hundred _and Forty-Five Thousand, '_
Three Hunclred ancl EiglatyuNine dollars (§ l..45 389.00) for u'ncollected sales .ancl use tax for the
penod May 1998 to September 2002.! The October 3, 2003 letter explams that it is in response o -
an earlrer phone call between the appellant and the appellee and. is obviously memorlahzmg a

prevmusly reaehed agreement

" F mally, if the pomt of this October 3, 2003 letter was to inform the ap pellant 'that it was not

responsrble for collectrn g and paying sales and use tax, Why did the letter clear_ly state that such taxes

must be remitted beginning July 1, 20037

"Those December 2002 Adlmmstratrve Decisions were the appellee s exh1b1ts one and two '

a before the Ofﬁce of Tax Appeals




. ASSUMING ARGUENDO THAT THE OCTOBER 3, 2003,._LETTEIIIR DD
WITHDRAW AN ASSESSMENT, THE AGREEMENT WASBREECHED BY
T HE APPELLANT 'S FAILURE TO ABIDE BY ITS TERMS.

The appellant fails to d1scuss how its appeal to the Czrcmt Court oould be oharaotenzed as
contmued eomphanee thh the Tax Dep artment’s assessment yet that 18 the understandlng the letter -
memonahzes As quoted above the letter formallzes an agreement w1th aquid pro quo, :namely that
R the appellant start paymg the taxes that an Adrmmstratlve Law J udge deterrmned were Vahd and the -
appellee would refrain from collecting the baok taxes owed When the appellant appealed to the'
' C1rcu1t Court 1t 31gnaled its 1ntent1on to not com ply W, !Lh the ALI’s determination. The appellant -

may well argue that it began paylng the taxes at issue begmning on July 1, 2003 and the appellee :
does not d1spute that However ‘that fact alone cannot be characterized as continued comphance
| mth the detenn:ananon fhat the taxes are owed. Obv:louqu the appellant dld not appeal the ALJ’s
deotston as part of some 1ntelleotual debate it’s about money. If the appellant had prevatled at the |
ClI‘CU.It Court level it would have asked for a refund of the taxes pa1d As a result, the appellant
cannot in good faith state that it abided by the terms of the October 3, 2003, agreement. . The '
_ appellant s appeal to the Clrcmt Court should denyi lt the beneﬁt conta1ned inthe agreement the Tax
Departm_ent’s wﬂhngness to forebear from oolleotlng the back taxés. Even if the letter could be
charaetetized as Withdrawing the asse.ssment (‘;l}hlch the Tax Commisaioner strennou'sl'y denies lt
'does). the appellfant 'by its breech, cannot'get the bene.ﬁt of the bargain. The Tax Department has .
been denled the ‘benefit of the bargaln as ev1denced by the ex1stenee of th1s bnef The Tax

Department has had to expend t1me and money to defend this matter before thlS Honorable Court

Clearly, the whole point of the letter Was to avoid fnrthef litigation of the r_nat_ter.




C T THE APPELLANT’S APPEAT, WAS NOT A DECLARATORY -~

JUDGEMENT ACTION AND WAS AN APPEAL OF A QUASI_—
J UDICIALLY DETERMINED ASSESSMENT.

Agam desprte the appellant s attempts to charactenze its Circuit Court appeal as somerhmg '
spema] it was no different than any of the other appeals ﬁled 12003 regardmg OTA decrsrons The .
B 'language in the app‘ellant s petltlon to th'e -Clrcult Court even mirrors the Statutory language 'of B

N SeCtmn Ten of Artlcle Ten, Chapter Eleven requestmg that the Clrcurt Court “determme anew” all

questlons 511bm1tted to it bythe app ellant Addltronally, the app eﬂant s appeal was ﬂled on Oetober

3, 2003, before 1_t~re_ee1ved the letter from the Tax Department memor_"raﬁzing th._e afo:::em-errtiqned- o

_ agreement reg_arding the assessment. Counsel for the alapeﬂant could not have drafted what it now

secks to characterize as a declaratory judgement action before the appellant even knew that the Tax

Del.:)'ar_tmen.t was goirig to forebear from eollectiné_the back taxes due. ‘What the _.appellant filedin

. the Circuit Court on October '3, 2003 clearly was not a declaratory judgement action, it was an appeal

of an __assessment that had been apheld by the OTA,; that is why it was styled “Petition for Appeal.”

AUTHORITIES RELIED ON

-~ Cases - -

' _Chesapeake & Potomac Ce. v. State TaX 'D'epartment,

161 W. Va. 77, 239 SE.2d 918 (1977) toicccroosereooesooeoeosioesesseeseeeeoee oo R 5

Frantz v. Palmer, _ - _
211 W.Va. 188, 564 S. E 2d 398 (2001) ...... eerrrennees e e s 5

O %It should be noted that desprte this statutory language in Frymier-Halloran v. Paige, 193
. W.Va. 687, 458 S.E.2d 780 (1995) this Honorable Court held that appeals from administrative

decrsmns are not de novo as to the facts



AUTHORITIES RELIED ON
Cases (cont’d) . -

Fryﬁzief-Halloran V. 'Pafge

193 W. Va. 687, 458 S. E?_& 780 (1995) ................. ........... S 4 -
- State ex rel. Pazgev Canady, ' ' R - - ’ |
189 W.Va. 650, 434 8.E.24 10 (W Va. 1993) ..... A S ——
.Other 7 | |
_WVa Code Seetxon 11-10- 14(1) R .......... s N . 7. '
W.Va. Code Secti tion 11-10-19(e) ...... R e 7
W.Va. Code Section 29_A—5 A(f) .2002 ........................................................................................... 6
'ARGIjMENT

I.  THE CASES RELIED ON BY THE APPELLANT ARE NOT
DETERMINATIVE.

The appeliant rehes on Chesapeake & Poc‘omac Co. v. State Tax Dept 161 W. Va 77 239
W S E.2d 918 (1977) as standmg for the proposmon that a taxpayer can. appeal an admmlstratwe
'- demsmn and contemporaneously file a declaratory Judgement aetlen regardlng the saale tax
deterrmnatlon Theapp ellee does not dlspute that the Chesapeake Courtruled as such Nonetheless
because the appeﬂant dld not ﬁle a deciaratory Judg:ment action the Chesapeake demsmn 1s not
: 111ustrat1ve of any 1ssee before this Honorabie Court

. - Thesame can be sald regardmg the appellant s reliance on Frantz v. Palmer 21 1W. Va 188
' 564 8.E.2d 398 (2001) In Frantz this Honorabie Court held that a taxpayer WhO ehooses fo proeeed

under the statutory alternatwe to an appeal bond (a request that the Tax Commlssioner Wawe the



bond upon .a showmg of sufﬁelent aesets) can appeal to the Clreult Courts 1f there is an adverse ' ,.
dec:tsmn by the (,on1mlss.'1oner In the case eurrenlly before the bar the.qppellant dld not request to
proeeed under the bond alternative. AS-SllC.l:.l-, the holding in Frantz is not determinative of any issue
before thjs.Honorable Court. | | |
: In surnrnat-ion_, lhe_appellee never issned an administratlve d.eei.sion’wli—ereby the assessment
‘against the appellant was '\vilhdra\vn.. Ev.en if such a de.cis.ion llad been'made | the appellant vvoul-d
have breeched that agreement by its appeal to the C1rcu1t Court. Flnallyr, the appellant- ] appeal to
the Crrcult Court was }ust that an appeal filed uefme it [eceived any agreement from the Tax |
' Department the point elea:rly stated thereln that the appellant should not be. su’oj ect to the faxes at -.
issue and that the ALJ was clearly Wrong or arb1trary and capncwus |
o THE CIRCUIT COUR’I‘ COULD NOT GRANT THE RELIEF THE
APPELLAN T PURPORTS TO WAN T.
Th'e appellant clalrns that it only wanted the Clrcuit Court to rule- on ..the issue of the -
appllcablhty of fu.ture taxes. - The appellee is mindful that the only issue before thls Honorable Court -
- is the necesszty of the appellant to have ﬁled an appeal bond However to provide even more
_({on'text for tlns Court, it is 1_nterest1ng to note that th_e Circuit Courl could not have provided the
‘rehief l:hat the_appellant olairns to have be_en seeklng. 'Th.e obvious reason for this conclusion is that
in its appeal to the Circuit Co:urt t'he appellant lvas asking the Court to rnle on'the correemess ofthe
CALPs opim'on. However,. .the ALJ’s decision was based u'pon the 'record..' before_ him.
x Correspondingly, the appeal to the Circuit (lourt vvas. golng to be on th'e record before Ol‘A See |
| _ ."W Va Code Section 29A 5- 4(f)(2002)( reviews of agency actions shall be upon the 1ecord madel

- before the agency) Asa result the Cnemt Court could not take therecord built before OTA and use



_i.it:t'o d’efﬁfmiué_ the co_freciuéus of tuxe's that the apééllant_ had not even paidf yet."_ In 'uctuality, éven=
| if :the api)el'llaut' had filed a deuiaratory judgement compla'int m the Circuit Cou:rt thut fbo would have
‘been i 1mproper Iu State ex rel Pazge V. Canady, 189 W Va. 630, 434 S.E.2d 10 (W Va. ]993) this,.
~ Honorable Court held that because West Vurgmza Code Section 11-10-14() pr owdes the excluswe
. 'remedy for obtammg a refund of any aﬂegedly 1mpr0per ia,x and because that stafutory Iemedy
| expressly - dlsallows rehef 'throu_gh a d_eclaratory Judgement acuon, *cxrcult co_urt actlou W_as
uuavailablu priuf to exhauéting administrative remedies. o |
If ﬂ’lu appellant tmly wanted the leCU_Li. Court uo rule on the propnety of the taxes m the__
' fufure it needed to ﬁle fora refund and if the refund was demed pursue its remedy in Circuit Court _ '

RELIEF PRAYED FOR :

The appellee reSp_ectfully feque’sts that his honorable court rule that the mandatory bond
raqujréments of West Virginia Code Section 11-10A-19(e) were not 'fulﬁlle'd by the appellant and
as such the Circuit Court was cdn_‘éct in dismissing the appellaut’s"pet.i’tion for appeal. B

| Respectfully submitted,
DALE W. STEAGER,
- Acting State Tax Commissioner
. of West Virginia,
e I ByCounsel
- DARRELL V. McGRAW, JR. R
ATTORNEY GEN ERAL ' 5
_z_ e
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