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RELEVANT FACTS

Biddie Lemon Ware died testate on or about September 26, 1998‘. Her Will,
executed in June 1997 was admitted to probate in the VOfﬁce of the Clerk of the County
Commission of Randolph County, West Virginia, by Jane Howell who was appointed executrix.
Thereafter, Appellants filed a notice of contest aséerting that: Ms. Ware had executed a Will in
[990; the earlier Will was the true expression of her intentions regarding her estate: and the
subsequent Will was the result of undue inﬂuence.

The parties engaged in extensive discovery, with Appellants’ counsel deposing all
of Appellee’s witnesses, including thnda Lawéon, as early as January 2001. Neither in the
Complaintlﬁled by Appellants nor during the depositions of the witnesses did Appellants’
counsel raise the issue of the validity of the execution of the Will.

On Saturday, November 3, 2001, two days before trial, Appellee’s counsel
arranged at Appellants’ request to take the telephonic, evidentiary deposition of Rhonda Lawson.
At that deposition, Aﬁpellants’ counsel for the first time learned, quite by accident, during her
cross examination, that there was confusion about whether Ms. Lawson had been in the
immediate presence of Ms. Ware when the Will was signed by the witnesses, although she was
clearly present when the Will was executed, and the afﬁdavit she signed indicated she was
present with the other witness.

On the following Monday, Appellants’ counsel hand delivered a Motion to
Amend her Complaint to Appellee’s counsel and requested a conference with the Court and

counsel approximately 15 minutes prior to the scheduled start of the trial. (Jury selection had



occurred the previous week.) At this meeting she presented the Court with Appellgnts’ Motion
to Amend her Complaint to raise the issue of the validity of the execution of the Will.'

At trial, witnesses generally teétiﬁed that Ms. Ware was competent; that she could
read and write; read books and the newspaper regularly; and carricd on extensive conversation.
The jury, at the ciose of the evidence apparently based solely upon the testimony of Rhonda
Lawson, and contrary to the testimony of the notary public and other witnesses, foun-d that the
Will was not properly executed.

Shortly thereafter, Appellee’s counsel moved the Court for a new trial. The lower
Court granted Appcllee’s request on the basis of the sudden change of the focus of the trial, and

the credibility of the witnesses involved. Appellants appeal this ruling,

STANDARD OF REVIEW
A lower court ruling granting a new trial is reviewed under an abuse of discretion 3

standard. Tennant v. Marion Health Care Foundution, Ine., 459 S.E. 2d 374, 194 W.Va. 97

(W.Va. 1995),

ISSUE PRESENTED

Whether the lower Court abused its discretion by awarding Appellee a new trial.

ARGUMENT

I. The lower Court did not abuse the broad discretion afforded a trial court when it
granted Appellee’s Motion for a New Trial. A witness to the Will completely
reversed her testimony only days before trial, when for several years prior had
represented her presence during the execution of the Will at issue,

' Ten days prior to (rial, Appellants’ counsel notified Appellee’s counsel of her intent to
call Attormney David W. Hart as a witness, as he drafted the 1990 Will for Ms. Biddie Ware. This
was in October 2001, after the trial had been rescheduled on at least two previous occasions and
no notice of that witness was provided.



This Court has ruled that a trial court has “...broad discretion to determine whether
or not a new trial should be granted” In Re State Public Building Asbestos Litigation 454 S.E. 2d
413, at 418, 193 W.Va. 119 at 124 (1995); and “The trial court has very broad discretion and the
appellate courts will defer a great deal to his exercise 6f this discretion.” [Asbesios Litigation at
418). Moreover, this Court has ruled; “It takes a stronger case in appellate court to reverse
judgment awarding a new trial then one denying it and giving judgment against party cl.aiming to
have been aggrieved.” (See Ashestos Litigation).
It reaching this opinion, this:Cc)urt based its holding in part upon the following
premise:
“[t]he trial court has opportunities to observe many things in the |
course of a trial which the printed record presented to an appellate |
court does not disclose[.|” Browning v. Monongahela T ransport
Co., 27 S.E. 2d 481, 485, 126 W.Va. 195, 203 (1943).
This Court has further found that “[uJnder Rule 59, the trial court has the authority

to weigh the evidence as if he or she were a member of the jury.” Ashestos Litigation at 419,

citing Charles Alan Wright, Federal Practice and Procedure §553 at 247 (2d ed. 1982). In

Syllabus point 2 of Andrews v. Reynolds Memorial Hospital, Inc., 499 S.E. 2d 846, 201 W.Va.
624 (W.Va. 1997), this Court noted that a trial judge has the authority to weigh evidence and
consider credibility of witnesses. |

Recently in Lamphere v. Consolidated Rail Corp., 557 S.E. 2d 357, 210 W.Va.
7303 (W.Va. 2001), this Court, in Syllabus point 4, stated:

“Given trial judge’s unique knowledge of what occurred at trial

that no other judge can have it is perfectly proper for the trial judge
to use and consider that peculiar and personal knowledge when



weighing the evidence and assessing the czedlbﬂlty in ruling on the
motion for a new frial.”

This Court went on to cite with approval the concurring opinion of Justice
Cleckley in Asbestos Litigation, when it said:

“There are many critical events that take place during a trial that

cannot be reduced to record, which may affect the mind of the
Judge as well as the jury in forming the opinion as to the wei ght of
the evidence and the character and credibility of the witnesses.”
Lamphere at 361.

The lower Court in granting Appellee’s motion for a new trial considered the
credibility of the witnesses, and indicated in its finding that it was concerned about the testimony
of the witnesses, particularly Mrs. Lawson; who *...in essence si gns an affidavit that says she
witnessed the signature of the Testatrix in person, and then comes to court and says ‘No, I lied
that I signed that affidavit,...T didn’t really do that™”. Transcript Page 11, April 8, 2002.

The Court went on further to add:

“I'm also a little bit concerned...that [after]...that seventeen months

of development and preparation for trial...on a Saturday before trial

nformation is developed and the case is amended on Tuesday, and

that winds up being the dispositive issue...I'm concerned that we

have all this trial preparation but the issue that’s dispositive is

essentially...3 days old - - that concerns me.” Transeript Page 11-
12 '

Upon further hearing, the Court reiterated its sound reasoning for granting the
motion for a new trial when it said:

“...she in 1997 signed the document under oath saying she did

these things, and then gives an evidentiary deposition wherein she

says she didn’t do these things...the second thing I'm concerned
about...Ms. Ware thought she was signing a valid Will. And now



Mrs. Lawson says she wasn’t, and that concerns me.” Trariscript
Page 26 and 27. July 28, 2003.

Appellants assert that “...every reasonable and legitimate inference fairly arising
from the evidence in favor of the party for whom the verdict was returned must be considered,
and those facts, which the jury must properly find under the evidence must he assumed ag true
[Asbestos Litigation, citing Walker v. Monongahela Power Company, 131 8.E. 2d 736, 147
W.Va. 825 (1W.Va. 1963) supra at 419]. However, that analysis was determined to be |
“...misleading in light of the purpose of Rule 59,” Asbesios Litigation p. 419. Instead after
rejecting this analysis, the Court went on to conclude that Rule 59 allowed the judge to “...weigh
the evidence and considér the credibility of witnesses, and if the court found that the verdict was
against the clear weight of the evidence, was based on false ew’dence, or will result in a
miscarriage of justice, he must set aside the verdict, even if supported by substantial evidence,

- and grant a new trial. /Ashestos Litigation at 420, cifing the United States Court of Appeals for
the Fourth Circuit in Poynter v. Ratcliff 874 F.2d 219, 223 (4" Cir. ‘1989)](emphasis added).

The lower Court did in fact weigh the evidence and considered the credibility of
the witness. The Court plainly expressed its concern that the verdict was based on false
evidence. Under the Asbestos Litigation standard, the lower court is required to set aside the
verdict and grant a new trial, “...if he (the trial judge) finds the verdict...is based on false
evidence...he must set aside the verdict, even if supported by s_ubstantigl evidence, and grant a
new {rial.” Asbestos Litig&tion p. 420. This the lower Court. did. |

While Appellants contend that the testimony is clearly in favor of the jury verdict,

that is neither the beginning nor the end of the analysis. In fact, this does not enter the



consideration. The court in Asbestos Litigation held that an award of a new trial may be granted
“ ... even if (the jury verdict) were supported by substantial evidence”, (Asbestos Litigation, p.
420). The lower Court correctly granted Appellee’s motion for a new trial because it believed
the evidence was false, in light of the affidavit signed by the witmesses of the Will, and the notary
public. Appellants point out the differil.lg testimony of the notary public who attested the
witnessed signatures and the testimony of the witnesses themselves. Because the Court found
that the credibility or recolléctibn of the witnesses was an issue, especially considering her own
conflicting statements, and because Appellee did not have the opportunity to investigate this
issue when it was mised on the day of trial, following 17 months of discovery, a new trial w.as
granted.

Giving the Appelilee the opportunity to delve into the witnesses’ testimony, their
recollection of it, and.the facts which gave rise to it would provide information pertinent to the
jury’s determination of the facts. It is clear that the lower Court felt that the evidence considered
by the jury was false evidence, and would result in a miscarriage of justice if allowed to stand.
Only by Appellee having the fair chance to provide information to a jury for their consideration
could these matters be fully resolved.

This Couﬁ; has consistently held that the role of an appe][ate.court In reviewing
the granting of a new trial is very limited. A trial judge’s dccision to award anew trial is not
subject to review unless the trial judge abuses his or her discretion. (See Syl. Pt. 3 Asbestos
Litigation); Sumimers v. Martin 486 S.E.2d 305 199 W.Va, 565 (1997); Morrison v. Sharma 488

S.E.2d 467-. 200 W.Va. 192 (1997). In explaining what constitutes an abuse of discretion, this

Court has said:




“. .. we will not disturb a circuit court’s decision unless the court

makes a clear etror of judgment or exceeds the bounds of

permissible choices in the circumstances.” Gribben v. Kirk 195

466 S.E.2d 147, 159, W.Va. 488, 500 (1995); and

“In general, an abuse of discretion occurs when a material factor

deserving significant weight is ignored, when an improper factor is

relied upon, or when all proper and no improper factors are

assessed but the circuit court makes a serious mistake in weighing

them.” Gentry v. Mangum 466 S.E.2d 171, 179 m.6, 195 W.Va.

512, 520 m. 6 (1995).

In the case at hand, no clear error of judgment has occurred. Appellant simply
argues that a jury reached a decision and it should not be disturbed. Yet the lower Court
expressed its reasons clearly when it awarded a new trial. It is not a clear error of judgment for
the Court to be concerned about completely differing testimony given by Ms. Lawson between
the date of the signing of the will in 1997 and her testimony at trial in November 2001. Further
the decision to award a new trial is perfectly within the bounds of permissible choices afforded
the trial court under W.Vu, R.C.P. 59.

The Court granted the new trial because it was concerned about the real possibility
of false evidence being considered by the jury. No material factor is ignored. The Court was
cognizant of the jury verdict and the testimony of the other witnesses, but was also concerned
about the fact that based upon Ms. Lawson’s trial testimony, the will of Biddie Ware was invalid
immediately upon her execution of it. This is in direct contravention of the affidavit signed by
Ms. Lawson at the time the will was witnessed and signed. The Court did not make a serious

mistake in granting Appellee a new trial. In fact, to fail to do so would be the serious mistake in

light of the circumstances surrounding this case.



Appellants assert that an abuse of discretion occurred, but aside from arguin g that
the jury reached a verdict and it shouldn’t be disturbed, Appellants supply no evidence to support
this assertion. No abuse of discretion occurred, and the lower Court was correct to award a new
trial. This Court should not substitute its judgment for the circuit court’s judgment. Stare v.
Taylor 593 8.E.2d 645, 654, 215 W.Va. 74, 83 (2004).
IL Appeilee does not object to the amendment by Appellants, however believes that
fairness requires that she be afforded a legitimate opportunity to respond to the
issues raised by the amendment.
Appellants argue that Rule 15, W.Va. R.C P., freely allows the amendment of the
pleadings. and should be permitted by the court. Appellants further assert that they had an ‘
absolute right to amend their complaint. Appellants do not recognize that an amendment should
not be permitted if the adverse party is prejudiced by the sudden assertion, and hasn’t had ample
opportunity to meet the issue. Mauck v. City of Martinsburg, 357 S.E. 2d 775, 179 W.Va. 93
(W.Va. 1987). | |
In the instant case, Appellants assert that Appellee’s counsel didn’t object to the
amendment. and thercfore the fight to object was waived. Appellee’s motion for a new trial is
not an objection to thc amendment, (an absolute fi ght under the Rules), but rather an effort to be

given the opportunity to confront the new evidence and motion filed on the day of trial.

Appellants also contend that failure to object at trial waives the right to file a

motion for a new trial. This argument doesn’t address the point of the motion. Further, this
afgument was never raised at either rather lengthy hearing the Court conducted on April 8, 2002,
or July 28. 2003. Therefore, Appellants cannot for the first time raise the issuc on appeal, This

Court has historically declined to entertain issuies which are raised for the first time on appeal. In



so doing the Court has held: “...as a general rule we will not pass upon an issue raised for the first
time on appeal.” Mayhew v. Mayhew, 519 S.E.2d 188, 204, 205 W.Va. 490, 506 (1999); “we
frequently haQe held that issues which do not relate to jurisdictional matters, and which have not
been raised before the circuit court will not be considered for the first time on appeal to this
Court.”, Kronjaeger v. Buckeye Union Insurance Co., 490 S.E.2d 657, 672, 200 W.Va. 570, 585
(1997); “Because Plaintiff’s arguments...,anci the City’s response thefeto, were neither raised,
argued nor considered by the circuit court on summary judgment, the subject of this appeal, they
are not reviewable by this Court.”, Koffler v. City ofHuntington, 469 S.E. 2d 645, 649 n.6, 196
W.Va. 202, 206, n.6 (1996); and “Indeed, if any principle is settled in this jurisdiction, it is that,
absent the most extraordinary circumétances, legal theories not raised properly in the lower court
cannot be broached for the first time on éppeal.”, State v. Miller, 476 S.E.2d 535, 544, 197
W.Va. 588, 597 (1996),

HI.  Appellants seek a writ of mandamus improperly, under guise of deprivation of
constitutional rights.

Appellants argue that their constitutional rights. have been violated, apparently by
what they believe is unﬁecessary delay by the lower Court. However, Appellants admit that no
hearing was scheduled to ‘give the lower Court an opportunity to rule on the issues raised.

Further, Appellants argue that the delay has caused them prejudice because a
witness (Ralph Ware, whom Petitioner’s counsel deposed on January 1_1, 2001) as to the
allegations of undue inﬂuénce has died. In fact that this witness appeared at the original trial by
deposition. Also, Appellants argue that they have no knowledge of the whereabouts of Rhonda

Lawson, although Ms. Lawson’s mother is employed by an attorney in Elkins. Mrs. Lawson’s



mother facilitated communication with Ms. Lawson at the time of her discovery deposition and
evidenfiary depositions.

The lower Court has entered a ruling on Defendant/Appellee’s motion for a new
trial. "This renders the issue moot. State, ex. rel Davis v. Viewig, 529 S.E.2d 103, 207 W.Va. 83
(W.Va. 2000); Craigo’ v. Hey, 345 S E.2d 814, 176 W.Va, 514 (W.Va. 1986). Further,
Appellants seek a writ of mandamus improperly, as it has not been filed consistent with the
fequiremcnts of Rule 71B, R.C.P.

Appellants” argument does not seck to compel a remedy. Instead they urge this
Court to quickly dispose of this case in their favor because they believe it has taken too fong to
prosecute their case, notwithstanding the issue of justice. They raised no issue of “delay” while
the case was proceediﬁg to trial, and had no objection to the Court’s granting of continuances.

Appellant argues that a delay is detrimental to her client, yet in July, 2003, when
given the opportunity to try this case agal;n or appeal, the latter option was chosen. The Petition
for Appeal was not filed until May, 2004,

Admittedly, a rather extensive period of time has 'elapsed since the datc of death /
of Ms. Ware. However, that delay occurred for many reasons; the Court’s docket, both counsels’
calendars, and witness availability among other reasons. This fact does not merit Appellants™
urging this Court to dispose of this case without 1:egard to the rights of Appellee to have a fair

trial afier the jury is fully informed of all information pertinent to its determination.

10



CONCLUSION

The lower Court, guided by the decisions Qf this Court regarding a motion for a
new trial, properly granted this motion. The lower Court defermined that the credibility of the
witnesses was an issue, and reasoned false evidence possibly preceded the verdict. Therefore, a
new trial was appropriate under the circumstances. The sound decision of the lower Court

should be affirmed.

Respectfully submitted,

ALMIRA JANE HOWELL, Executrix of the
Estate of Biddie L. Ware, Appellee

b &u“_QJ?? W By counsel

DAVID H. WILMOTH
W.Va. State Bar No. 5942
. Counsel for-Appellee

P. O. Box 933

427 Kerens Ave., Suite 3
Elkins, WV 26241

(304) 636-9425
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served a {rue copy of the f01'eg0ing upon Bridgette L. Wilson, counsel for Appellants, by hand
delivering a true copy addressed to said counsel as follows:
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I THE CIRCUIT COURT OF RANDOLPH COUNTY, WEST VIRGINIA

. ACBERT JULIAN WARE,
- SHTYTY JEAN YWORKMAN,
T ALAOWTA CREAK ARD

SGGHR L. WARE,
Plaintiffs,

CIVIL ACTION NO. 090-C-110

ALHTRA JANE HOWELL, Executrix
2f the Estate of Biddie L. Ware,

Defendant.

POST - TRIAL HOTION S
of
April 8, 2082 and July 28, 20603
The above entitlied and numbered cause game on to he heard

in its regular order before THE HONORABLE JOHN L. HENNING,

W SJudge, Twentieth Judicial Circuit, Elkins, Randolph County, ¥West

t Yirginia, and all preliminary matters having been disposed of

~ne cause proceeded to hearing and the following proceedings

.t

7ers had, to-wit:

"akan and transceribed by:

Shirley J. Kittle, ERO
Twentieth Judicial Cireuit

Q:Iandolph County Courthouse
G alkins, WV . 26241

S
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APPEARANCES

THE HCONORABLE JOHN L. HENNING, JUDGE
Twentieth Judicial Circuit

Randolph County Courthousge

2 Randolph Avenue

Elkins, WV 26241

Appearing on behalf of the Plaintiff:

BRIDGETTE R. WILSON
WV State Bar ID #6400
BUSCH & TALBOTT, L.C.
Attornevys at Law

P. O. Box 1819
Elkins, WV 26241

Appearing on behalf of the Defendant:

DAVID H. WILMOTH

WV State Bar ID #5942
Attorney at Law

P. 0. Box 933

Elkins, WV 26241
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POST-TRIAL MOTION§ OF APRTIL 8, 2003:

THE COURT:  Call Ware vs., Howell at this time -- Mr.
Wilmoth’s here on his Motion to Alter or Amend the Judgment or
in the Alfternative For a New Trial, a;d Mrgs. Wilson’s here on
behalf of her clients.

Go ahead, Mr. Wilmoth.

MR . WILMOTH: Thank you, Your Honor.

The -- the basis of my Motion is kind of twofold -- I'm --
I'm sure the Court’s aware of what took place of what took place
== we tried this case in November. The day of ~-- the day of the

trial following a Saturday -- Saturday Evidentiary Telephonic
Deposition of one (1) of the witnesses Plaintiffs came in -~
Petitioners came in, and filed a Motion to Amend to add a Count

to the Complaint alleging that the Will was improperly executed

because the witnesses had not executed the Will in the presence:

of the Testatrix.

There was testimony presented by Robin -- I'm sorry -~
Rhonda Lawéon through her Bvidentiary Deposition, however, the
Notary and the other witness denied that testimeony. That isgsue
was one (1) that, apparently, the Jury felt strongly about, and
as the Jury Verdict Fornm 1ndicated. if they made that
determination they didn’t have to go further with the other
determination.

Since that time I’ve done a little bit of research and I’ 've

found the case of Wade versus Wade which is a 1930's case -- I




(]

31

" selieve 1938 and that case doesn’t speak directly to the facts

i

|
!
E
i
|

i sazt left everything to Mrs. Howell or Mrs. Conrad now =-- who

P there was any kind of undue influence exerted over Mrs. Ware at

5

sut it does raise the issue that if witnesses don’'t executs the
7ill 4in the presence of the Testator or Testatrix, buz
zubzequently cdnfirm their execution of the document in the
srasence of the Testator or Testatrix then the Will is wvalid.
And the Supreme {ourt’s rational behind that is that you do
not want to undo or take away from the Testator’'s intent on a
@nere technicality, and that case has been the case -- I believe

B - . : — a - g : :
it was cited with approval in Stevens versus Casdorpf which is

i 1998 casge. So based upon that research my Motion would be to -

- if the Court is not inclined to direct judgemeﬂt which I’'11
address in just a minute -~ then I would ask the Court to give
15 the opportunity for a new trial so that the Jury can be
instructed as to what the Law ig, and evidence or testimony can

)

as presented as to any circumsgtances that occurred following the

vitnesses’ execution of the Will.

As far as my Motion for a New Trial or for Judgement .

Jdectwithstanding the Jury’'s Verdict the sole issue at trial up
2ntil the day -- up until the day of trial when the Petitioners

wers permitted to amend -- the sole issue was whether or not it

was the Testator’s intent whether there was undue influence
:zerted over the Testatrix to induce her to execute this Will

Py

7as the Respondent. There was no evidence to indicate that
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the time she executed the Will -- everyone of the witnesses on
both sides indicated that Mrs. Ware was a very comnpetent
individual -~ that she read -- that she could write -~ that she
hnderstood when you spoke to her and she understood what she
read, and that she executed that Will -- there’s no contention
that the -~ that the signature on the Will was that of Mrs.

Ware's.

The Jury because they were instructed about the execution

of the Will by the witnesses didn’t get to the opportunity to

determine whether they felt that undue influence was exerted,

and I -- based upon the evidence that was presented I believe
the Jury would have found that there was no undue influence.
However, because they weren’t permitted to +- to get to that
issue I would ask the Court having =sat through the trial ang
having heard the testimony -- make the determination that she
was competent -- that there was no undue influence exerted and
to set aside the Jury Verdict based upon the mere technicality
that Wade allows the Court to exclude and render judgement in
faver of my client, Mrs. Conrad -- Mrs. Howell, and that the
Will that was executed in 1557 be the Will that controls the
Estaté of Biddie Lemon Ware.

THE COURT: All right, sir, thank you. Mrs. Wilson.

MRSE. WILSON: fThank you, Your Honor.

Mr. Wilmoth has presenfed I guess basically two {2) issues

now -- one (1) of which was not -- or at least I didn’t believe
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Jzs addressed in his response, and I'1ll start with that first

4 secause that’s what his last issue was --. was whether or not

thera was undue influence. Ahd, like I said, that really wasn’'t
addressed in his Memo so-I’m not quite prepared for that, but I
dc recall from the trial and from research and from pleadings
that have been filed and instructions that were filed that undue
influence does not mean competency. Ag Mr. Wilmoth said that
she was competent -- she could read -- she could write -- she
sould understand -- I don’t believe anvhody disputed that. And
that was not the issue that I presented as to whether or not she
“as competent -- I admitted from day one that we believed that
she was competent. Our issue was whether or not the parties had
~- the parties bheing Mr. Wilmoth’s client had exerted undue
influence on her especially concerning the c¢ircumstances
surrounding the execution of the Will. The witnessés testified
that Biddie Ware came_to‘the -~ Mr. Mullens’ office =-- was in
the back of the parking lot -- did not come inside and the
dotary stooped down besgide of her and sort of went over in
general this page -~ that page -- did not read the Will fully to
ner it was her testimony I believe; but it basically gsaid

"Here’s this page ~- here’s this page” -- that's the Notarvy’'s

gstimony.

{

The other witnesses who were standing there -- in fact,
Fhonda Lawson tegtified she did not hear Biddie Ware talk at all

-- she didn’'t hear Biddie Ware say "This is my Will" -- no words

e Wt T
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22 that effect whatsocever that wmade Rhonda Lawson kiow for

-

- :2rzTain that Biddie Ware knew she was signing a Will, and that

problem, but Rule 15(h) of th

728 presented through her testimony which was done by -- a few
davs before trial because she c¢ould not be here for trial. And
0 with that issue there’s just -- there’s nothing for the Jurvy
~= the Jury didn’t go to this issue so I don’'t beliesve that it’'s

Droper at this point for Mr. Wilmoth o ask you to declare -- I

woink as he gaid it -- or to make the determination that Biddie

ct

Tare was competent, and that the Will should not be set aside

dute to undue infliluence.

Going back to the first issue, and I'm a little sketchy on

“hart the Motion is about. We did come in the day of trial after .

& took the Deposition of Rhonda Lawson on a Saturday and I

ilzcussed it with David Wilmoth, and I told him what T was going

" do -~ I filed that the first day of trial to amend our

Jzrition to reflect the improper execution. I did that under .

Aula 15(h) of the West Virginia Rules of Civil Procedure -- T
don’'t o ~- I'm not quite clear if Mr. Wilmoth thinks that was a

West Virginia Rules of Civil

42

P:acedure gives this Court wide discretion to amend the
proceedings and states that the Court shall do so treely. 8o T
“on’t really believe that -- that’'s the issue -- T think what
Az, Wilmoth is saying is ~-- 1if the witnesses signed it -- at

RS s

“2azt and hopefully he”ll correct me if I'm wrong, but it

nundeg like what he’'s sayving is -- 1if the witnesses signed the
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Will outside of the presence of the Testator then he referred to

Wade vergug Wade that it -- that -- that Court raised an issue

that if they don’t sign in their presence they can affirm their
gignature -~ at least I believe that’s what he was saying by

this Wade versus Wade decision. But cur West Virginia Supreme

Court -~ now this case as he has sald has not been overturned,

but our Supreme Court in the case of Stevens versus Casdorph

clearly states there is unequivocal -- the relevant requirements

ginia code 41-1-3 c¢alls for a
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"Testator to sign his or her Will or acknowledge such Will in

the presence of at least two (2) witnesses at the same time and

such witnesses must sign the Will in the presence of the

Testator and each other.”™ It’s unequivocal language -~ the West .

Vifginia Code -- 1it’s unequivdcal -- 41-1-3 states --

- No Will shall he valid unless it be in writing and signed
by the Testator. The signature shall be made or the Will
acknowledged by him in the presence of at least two (2)
competent witnesses present at the same time and such
wiﬁnesses shall subsgcribe the Will in the presence of the
Testator and of each other.

That is simply not what we had ~-- Rhonda ﬁawson testified in her
testimony that she did not sign Biddie Ware’s Will in the
presence of Biddie Ware.

Now, the other requlrements were -- were mét -- Biddie Ware

signed the Will in the presence of Rhonda Lawson and Sandy
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éﬁa:man, bhut the Code goes oﬁ to say that "The witnesses must
:5ubscribe the Will in the presence of the Testator.” And Rhonda
Lawson unedquivocally savs she did not sign in the presence of
“he Testator. I then read the relevant portions of the
Attestation Clause which was attached to the Will which savys
tiat "We signed in the presence of each other and in the
1;.;_arr—:s.cam:e of the Testator” and in her testimony she said "I did
20T sign in her presence -- I came back inside, and I'signed her

711l outside of the presence of the Testator." S8c -- and,

inrarently, the Jury agreed with that because they found that
he Will was not properly axecuted, and the Respondent had the
surden of proof hy a pfeponderance of the evidence thaﬁ the Will
ﬁjwas nroperly executed.

Qi in Mr. Wilmoth's Motion he refers to the Jury Jjust
fb351cally disregarding the testimony of the Notary, but I would
E?iimply say that in the charge to the Jury thev’'re allowed -~ it
.}says -~ I kind of took it out of your Civil Chargé --

Allows the Jury to consider among other things the memory
of & witness ~- the witness’s demeanor -- the
reasonableness or unreasonableness of the witnesz’'s

testimony -- if the Jury believes the witness testified

faisely it could disregard the witness’s tastimony

8 completely.

and I believe I took that from your Civil Charge that we gave to

i

“i2 Jury that davy.
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THE COURT: It does sduﬁd like you did.

MS. WILSON: And =-- and the Jury Verdict just didn’'t say
why they didn’t believe -~ I mean that’s not part of the -- it's
not part of the Jury Verdict Form -~ the Jury Verdict Form says
"Was it properly executed" and they said that it was not, and
for those reasons I would ask that you uphold the decision of

the Jury.

THE COURT: Well, I'm somewhat concerned about the case --

it’s extremely rare that this Court would set aside a Jury
Verdict -- in fact, I don’t know if it’s ever been dqne before.
B__ut I am concerned about someone who, in essence, signs an
Affidavit that says that they witnessed the signature of the
Testatrix in person..and then comes to Court and says "No, I
lied that I signed that Affidavit -- I didn’'t really do that."
That -- that’s concerning to this Court.

I'm also a little hit concerned ~- I just looked -- this
case was filed 1in June of 200@, and was tried I think -in
November of 2001. And I'm a little bit concerned that after --
what 18 that seventeen (17) months of development and
preparation for trial =-- and you’'re correct, Ms. Wilson, the
Rules do provide for liberal amendments, But I am concerned that
the evidence concerning this -- you know -- after nearly
eighteen {(18) months of trial preparatioﬂ or after nearly -- I

guess that would be seventeen (17) months -- after a year and a

half of trial preparation on a Saturday before frial information
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o R developed and the case is amended on Tuesgday, and that winds

4p heing the dispositive issue of the trial. And certainly vou

iid the right thing when this information came to your attention

laoving to amend and present the evidence, but I'm -- I’'n

[e]]

j =oncerned that we have all this trial preparation but the issue

i

sl

| mhat's dispositive is esgsentially from Saturday to Tuesday =--

one (1), two (2} -~ three {(2) davs old -- that concerns me,

Cis

Mr. Wilmoth, I'm going to take vour Motion under advisement

[Sw}

and I'm going te look at it and give it some thought, and we’ll

10

4 render a decisian. I'll do what I c¢can to render as good a

decigion as I c¢an.

.

™

i M5, WILSON: Your Honor, could T add one (1) thing that

[ 4]

really wasn’'t addressed -~

fu

THE COURT: Sure.

e
i

ME&. WILSOM: -- by Mr. Wilmoth bhut given the fact you're

ot
[97]

30ing to take it under advisement T'd like for you to consider

| =he case of Brammer versus Tavlor -- it’'s a 1985 decision fron

i mhe West Virginia'Supreme Court and I just happened --

THE COQURT: Do you have that cage with you?

M3. WILSON: I do.
THE COURT: Did you mention it in your Brief?
MS. WILSON: No, I did not.

? THE COQURT: Do you want to just give me a little letter

o
o

Jscause I'm not going to decide this case this afternoon?

nro
tn

MS. WILSON: Okay, I c¢an do that -~ I can just attach this
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with a letter, and I'1ll copy Mr. Wilmoth. I just -- I happened
to be at a Seminar the other day and this case came up -- it’s
a 1885 decision.which says that "Supervising the execution'of a
Will constitutes the praqtiée of Laﬁ“ and it was a Senminar on
Will Drafting and that sort of thing and on the ethics portion
of the-class they were ;alk -- talking ahout how secretaries
sometimes take a client in the foom and execute the Will, and
they’'re saying that’s the unauthﬁrized practice of Law. And it

actuzlly +

_______ Y a}.ans about -

THE COURT: Sometimes.

MS. WILSON: Pardon -=-

THE COURT: I think they do that about ninety percent (50%)
of the time. Okay.

M3. WILSON: -~ and -- but this c¢ase says that’s the
unauthorized practice of Law and not only could the secretaries
or whomever does that have a problem for practicing Law without
a license, but the Lawyers that -- 1f they allow that to go on
could have problems. ﬁut this case -~ just like I salid -~ the
only ;hing it really talks about is who your claim would be
against. In this particular case they had set aside the Will
for improper execution, and, basically.iin a nutshell it says
that if the Will ié set - aside for improper execution that
doesn’t affect the beneficlaries. In my case -- my -- ‘my
clients -- that would not affect my clients if Hrs. Ware as an

intended beneficiary has a claim then it’s going to be against
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Andar the Will for improper execution. So I will supplemen=z
Il with thig case, and just for vour consideration when you’re
giving this some thought.

i THE COURT: Yeah, well, again, that -- of course, that kind
oL goes back to the original thing I said which is you have
somebody that executes an Affidavit that says "I did this" and

then they come into Court and say "No, I didn’'t" and that'’s

a2onderning.

MS. WILSON: And for this -~ so0 vou know for the dela? in
time and Mr. Wilmoth c¢an probably add something to this if he
Wants, but this case got filed way back when with the County
ECGmmission ~~ when we went through that process and we were
g literally months before we were able to get anything done. And
oI think Mr. Wilmoth and I came and asked you "What can we do to
§qet this off ground zero™ --
| THE COURT: Yeah, vou did.

M3. WILSON: -~ and then Mrs. Lawson who testified -- the
2ne that said that she wasn’'t present was I guess basically Mr.
¥ilmoth's witness and she was not here and we had a time getting
ner here, and just getting her scheduled.

THE (OQURT: Oh, as far as the delay is concerned T don’'t
| think there was any unreasohable delav on yvour --

HS. WILSON: Okay.

THE COURT: -- I just -- I'm just concerned after that long

somebody other than the other beneficiaries that are taking -
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period of time that the dispositiﬁe issue comes up such a short
.time before trial -- that was =-- that was my concern.

Well, I'11 take it under advisement.

MS. WILSON: Thank vou.

THE CQURT: Oh, I’'ve got -- and you c¢an send that in, Ms.
Wilson, and you can send anything else in, Hr. Wilmoth vyou
wanted to send in. | |

MR. WILMOTH: Okay, thank you, Your Honor.

R -- you can

t
o

ot
o=

THE COURT: If you guys even wanted to tal
and mayhe even séttle the case. Thank vou.

MR. WILMOTH: Shall I do an Order just --

THE COURT: Yes, 1f you would.

MR. WILMOTH: Okavy.

THE COURT: Thank you. (Court adjourned).

POST-TRIAL MOTIONS OF JULY 28, 2003:

THE COURT: Ware versus Howell, 00-C-11¢. The parties do

not apbear in person but appear by Counsel -- Ms. Bridgette
Wilson and Mr. David Wilmoth.

Mr. Wilmoth, I think we’re here I guess somewhat on your
Motion -~ it’s been a troubling casas.

MR. WILMOTH: Your Honor, just - jﬁst to kind of refresh
the Court’s memory -- we had a trial in this matter back in
November of 2001. The day of the trial the Petitioners
petitioned the Court for a Motion to Amend Their Pleadings to

-Include a Count alleging the Improper Bxecution of the Will.
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At the conclusion of the Jury trial the Jury returned a

verdiet that the Will was not properly executed. The Jury

Yerdict Form did not provide for themn to make a determination as

=
3
~h
1
D
3
¥l
(il
H"I

tc whether or not the Will was procursd by undue influence,
cthereafter filed a Motion for a New Trial or in the Alternative
for Judgement Notwithstanding the Verdict.

That Motion for a New Trial was based primarily on the fact

that the Motion to Amend was filed the day of trial and the --

asgentially, the direction of the -- the evidence was changed
drastically at that time, and, frankly, I was not preparsed to
address that issue. There was no testimony at all at the trial
concerning the competency of Mrs. Ware at the time the Will was
axecuted.

In fact, the only testimony that ﬁould have been presented
would -- would have been that she was fully competent. All of
the witnesses testified that she was able to read -- sghe was
apble to write -- sﬁe read the newspapet on a daily basis -- she
conversed with people -~ the only difficulty she had was a minor
nearing problem which required whoever was speaking with her to
raise their voice, and then she was able to -- to participate in
a conversation.

The witnesses to the Will -- the other witness Sandy
Harman and also a Notary Cassie Wilmoth both wverified at

cheir tegtimony at trial that the Will was executed in the

presence of the Testator and it was the testimony of the other
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witness Rhonda Lawson who in her Deposition in January of 2001

indicated that she couldn’t remember much, but in her Deposition

in November of 2001 said "I wasn't there."

The ~- the issue is one (1) that T would ask the Court to
allow me to have anbther trial basically for the purpose of'--
of instructing the Jury as to some exceptions to that Rule
particularly the ruling of Wade ﬁersus Wade -- it’s an old casé
==~ it’s a 1938 case, hut the language in that Eggg case savys,
egsentially, two (2) sebarate places -- one (1) -~ "An error of

rigid construction of the Statute should not be allowed to stand

in the way of right and justice or be permitted to defeat a

Testator’s disposition of his property.” And the Court went on
to say that "To do otherwise would be an illiberal inflexible
construction of a Statute giving preeminence to letter and not
to spirit and resulting in the thwarting of the intentions of_

the Testator.™

I think with liberative notice and the opportunity to do

some research and present that testimony to the Jury their --

their decision may have been otherwise as to the issue of
whether or not the Will was executed properly, and also the
allegation -- the original allegation in the Petition was that

the Will was procured hy undue influence. And, essentially,

little, if any, effort to present that testimony -~ whether that

was a strategic decision based upon the amendment or whether

there was a lack of evidence in that regard I don’t know, but I
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zhink it’s appropriate for a new trial to be awarded so that we
can address those issues and instruct the Jury properly as to

what the Law is. And also, Your Honor, to -- if a new trial was

not there then to -- to take recognition of the decision of Wade

versus Wade, and say it's a minor technicality ag to the issue

cf the execution of the Will.
There's c¢clearly -- she was competent -- she understood what

she was doing and I’'m not going to let a violation of the letter

in that this 1is a lady

of the Law affect the spirit of the Law
who intended to rewrite her Will -- that it was done so, and the
Testator intended for her daughter to have her Estate. And this
~~ this attempt by the other siblings, in essence, form sour
aqrapes -- 1f you can’t have it -- 6r if we can’t have it then
vou're not going to have it either is something that is contrary
to what the Testator wanted and we should not be sittiﬁg in
judgement so to speak of -~ of what 1t 1s the Testator wanted
when it’'s cleér that she was competent, and there’'s no question
a5 to what her desires were.

THE COURT: If T réball. Mr. Wilmoth, from the trial Ms.
Lawgon I think, in fact, testified that she did not see Ms. Ware
gign the Will -- that’s what I recall the testimony.

MR; WILMOTH: I believe, Your Honor, that she testified
that way at trial, however, her Deposition that was taken in
January she -~ her Deposition was approximately five (5) pages

long, and the number of times that she responds to the guestions

=
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particularly about the events with "I don‘'t remember” or "I

don’t recall” or "I think” would lead one to bhelieve that maybe

she wasn’'t quite right with her testimony. Her testimony was
provided, Your Honor. about the reading of the Deposition -- an
Evidentiary Deposition that was taken by phone on Saturday

before trial began on Tuesday so -~

THE CQURT: Now, the other'witness -- Sandra Harman -- T

don’'t recall -- did she testify at trial?

did.

THE COURT: And what did she testify?

MR. WILMOTH: My recollection of her testimony was that she
was there -- that the Will was executed -- the Will was.executed

in the parking lot in behind Mr. Mullens’ office and Ms. Ware

wasg sitting --

THE COURT: In a car or --

MR. WILMOTH: -~ 8he --
THE COURT: -- they took it out --
MR. WILMOTH: ~-- Mg. =-~- Ms. Ware was sgitting in the

passenger geat of a car in the back of Mr. Mullens’ office and
she-was parked right up next to Mr. Hﬁllens' office and the
witnesses watched her sign the Will and then went td the porch
which was about -- I don’t know being familiar with Mr. Mullens’
office -- fifteen (15) feet away from her, and executed the Will

onrthe porch I believe. The trial was a year and a half ago and
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I didn’'t review Ms, Harman’s Deposition, but my uhderstanding of

ner testimony. was that they -- they executed the Will on the
porch while she was in the parking lot in the car and mny
familiarity leads me to believe that was about fifteen (15) feet
awa?.

Ms. Wilmoth was -- was uneguivocal that it was executed hy
both witnesses in the presence of Mrs. Ware.

THE COURT: Ms. Wilson, what do vou recall?

M3, WILSON: My recollection is a little bit different in
a couple of respects -~ neot much though. Rhonda Lawson

testified initially through a Deposition and Rhonda Lawson is

Mr. Wilmoth’s witness -- not our withess. She -~

THE COURt: Well, I think she started out as Mr. Wilmoth's

witness, and wound up as your witness.

MS. WILSON: Exactly -- exactly, Your Henor. And I didn’'t
know that until Saturdav before trial - wé could not geat her
nere for trial due to some complications -- she’s living in

another State and had children, and for whatever reason could
net come here for trial. She did come here initially for the
Deposition though. She -- hecause we could not get her here for

trial we chose to on Saturday morning to go to Mr. Wilmoth's

office, and have her Evidentiary Deposition taken over the

telephone which we did.
THE COURT: Now, you say we -~ did you arrange for that?

MS. WILSON: No, Mr. Wilmoth arranged for that and I came
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to his office, and we had this Depos -~ or this Bvidentiary
Deposition which we intended'to use as trial testimony due to
her uhavailability at trial. 8he héd ~- had some ~-- I do recall
during the Depositiqn that she had some sketchy recollection,
but during the BEvidentiary Deposition she tegtified
unequivoecally, and that was read before ~- to the Jury that

although she c¢ouldn’t remember‘a lot she does remember not

‘signing it in front of Biddie Ware. She says "I specifically

.- - -~ - -
\v name on the

conferencelroom table or somewhere to that effect, and Cassandra
Wilmoth then notarized her signature in the office not in front
of Biddie Ware."” I mean it was -

THE COURT: Not in the presence.

MS5. WILSON: Exactly. And Mr. Wilmoth has cited -- well,
one (1) other case while -~ just to respond to your guestion --
Ms. Wilmoth, the Notary, did testify that everyboedy was right
there at the car when it was signed. Sandra Harman on the other
hand sort of wishy washed for lack of a better word back and
forth depending upon whether I was answering the questions or
whether Mr. Wilmoth was answering the quéstions. But what I
gathered from the end of her testimony wés ~T just really don’'t
remember. I do know that normally we sign it in the presence of
the Testator, but I just really don’t know" -- that,is ny
recollection of her testimony."But she did sort of walver back

and forth -- depending upon who was asking the questions.
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But Mr. Wilmoth has cited the case of Wade versus Wade

basically saying we’'re not going to hold a rigid construction of
the Statute, but our Supreme Court has recently said otherwise
with two (2) cases which I have cited in my earlier Briefs. One

(L) 1is @gtevens versusg (Casdorph ~-- I don’t know if I’'m

-pronouncing that ¢orrectly -- it's a 1998 case which just

basically says "Here's the Statute and that Will is not valid
unless they signed the Will in the presence of the Testator and

w . ,
of sach other,. And in that particular case there wasgs a clear

£

intention -- the man went into the Bank -- the Decedent went

into a Bank -- he said -~ you know -- "I want you guys =-- this
is my Will —~_I want you to sign it" -- there was a clear
intention and the Court said basically "To bad -- you did not
follow the letter of the Law ~-- the Law says this and we have

this Rule for a reason, and you have to have that or there’s no

valid will.™
In another casge -~ 1985 Brammer versus Tavlor the Supreme
Court again basically said the same exact thing. In this

particular case the Decedent went into a Bank again and he had
a Codicil written to his Will and he said -- you know -~ "This
is the Codiecil to nmy Will" -- he gave 1t to the President of the
Bank -- he signed it and then right there in front of the
President of the Bank he said “"Can vou have this Codicil
witnessed and notarized?” The President of the Bank took the

Will -- or the Codicil to a different area -- another day even
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I believe and had it witnessed and notarized. Needless to say
the person died, and they all sued the Bank. The intehded
beneficiary in the Codicil s8ued the Bank and sued the President
and evervbody involved. And the Court in that case specifically
-~ again, cited the Statute and said these are the requirements.

They found that -~ this is what I thought was interesting
which is very similar in this caéé -~ in the Brammer éourt they
found that not anly waé the drafting of a Will for a person the
practice of Law, but also the supervising of the execution are

activities which constitute the practice of Law and you might

{recall in this case Mike Mullens wasn’t even there. His office

did the Will ~- they went to the back -~ Cassandra Wilmoth
basically supervised the execution of the Will based upon her
testimony which is the unauthorized practice of Law which is
very similar to this Brammer case; but what’s important -~ it
gsays -- "If the Defendants have engaged in the unauthorized
practice: of Law in this case they would be prima facia
negligent.” And it goes on an talks about responsibilities of
that person, but it goes on to say -- 1t does not say that the
Codicil would become valid -~ it basie -- it says if vou got a
cause of action that -- thﬁt heneficiarf haﬁ a cause of action
it’s against the Bank or whoever sﬁpervised the execution of the
Codicil. It doesn’t go on to say "Well, the guy’intended it -~
he came in and he wanted this Codicil signed -~ that he intended

it we're not going to hold a rigid construction of the Statute.
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In fact, it said just the opposite -- it saild there’s -- there
might -- might be a case of neglidence against the people
_supervising it, but the Codicil was still held invalid. And the
beneficiaries in the Will whlgh' wag done with the proper
cerémony so to speak was the &ocument that determined how that
man’'s property would bhe distributed, énd the Codicil was
completely invalid.

S50 that case 1is very similar to ours, but I think what the
85 and theﬁ again in 1558 our Supreme Court has

4
Court i70

[
okl A i

unequivocally said "This is the Statute -- it must be followed
-~ 1f there’'s a problem -- if they don’'t follow it -- mavbe
there’'s a cause of action against the people that supervised it”
~— but the Will still -- you still have to follow that in order
to have a valid wWill.

S50 I know there 1s some concern about Mrs. Law ~- or Ms.
Lawson -~ she said in her testimony that she never even read
Biddie Ware’'s Will -~ she said "I walked out -~ I don’t know
much about it -- they told me to put my signature on it -- my
boss, esgsentially, told me to put, and I did it and I didn’'t
read it." So for those reasons I would ask that the
Respondent’s Motions be dismissed, and fhat a Final Order be
enteread,.

The other important thing here is Biddie Ware died in 1998

-~ the Respondent qualified as Executrix within days after her

death, and according to the Statute State Law requires that a
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settlement be done within five (5) vears which would be up‘this

September.

THE COURT: Well, Ms. Wilsgon, the =«~- the Jury must have
been persuaded by Ms. Lawsan ~-- by her tagtimony that -~ hecause
the Jury found that the Will had not heen properly executed, and
they must have heen persuaded of that by Ms. Lawson because, in
essence, she’s the only one that testified to that.

MS. WILSON: That’s correct, Your Honor. And the other

wag that there wasn’'t much

(=N

contention that Mr. Wilmoth allede
testimony ~~ if you will recall this was several davs long trial
where there was much testimony considering undue influence and
the invalid execution of the Will. There was -- we did not

allege incompetency -- that was not an allegation so there was

ne testimony concerning that, but at the end the Jury Verdict

Form ﬁhich I think I brought a c¢opy with me 1f you need it
basically said "Was it == was it executed properly? Check ves
or no." They checked no -- they didn’t even bother to go on tp
determine whether or not there was undue influence hecause of
the way the Jury Verdict Form read if you checked it was not
validly executed then you found in favor of the Petritioners --

THE COURT: Mm-humn. |

MS. WILSON: -- which is what the Jury did.

THE COURT: Well, I -~ I'm somewhat concerned about the
verdict bhecause wea have this'Ms. Lawson that was a witness by

Deposition -- by Evidentiary Deposition ~- that, in essence,
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must have been the dispositive witness with the Jury, but I --
I'm concerned about twe (2} things -- one (1), you have Ms.
Lawson who in 1997 signs under oath that, in essence, she did
these things. And then she has her Discovery Deposition -- she
says she really can’t remember -- which is under -- perhaps
understandable, but then she giveé an Evideﬁtiary Deposition in

which she says she didn’t do it.

MS. WILSON: Okay, if I could, Your Honor, just -- if I
could break in one (1) minute. In her Discovery Deposition it
was not asked -~ she had a sketchy recollection of the events
that no one neither me nor Mr. Wilmoth just asked her -- did you
sign it in the presence of the Testator.

THE COURT: Did you sign it --

MS. WILSON: So if you -- and I can bring thét -~ I don't
have it with me, but I do recall reading that Deposition, and
that was never asked. |

THE COURT: I -- I’'ll accept your representation. So she
-- she in 1997 signed the document under oath saying she did
these things, and then she gives an Bvidentiary Deposition
wherein_she says she didn’t do these things, and it concerns me

about the =-- about her credibility. That =-- that’s normally a

issue for the Jury to determine.

And T guess the second thing I'm concerned about is at

least it would appear -- although the subject.of undue influence

is perhaps still out there, but it would appear to -- to me that

S
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absent -- from just removing that issue of undue influence Ms.
Ware thought she was signing a valid Will. And, now, Mrs.
Lawsbn savys shé wasn’t, and that'concerns me.

Anvthing else? Mr. Wilmoth?

MR, WILMOTH: Just a couple things, Your Honor. The cases

stevens versus Casdorph and Brammexr versus Tayvlor are not as

factually similar to this -- the facts of this case as I think
they need to bé for them to be controlling authority on the
situation. Secondly, the -- it’s true that Ms. Ware did die in
1598 I helieve in late August or early September of 1998 and
both Wills appointed Mrs. Conrad -- Mrs. Howell at the time --
now Mrs. Conrad as the Executrix of those -- of her Estate. She
did gqualify to do that and the ~-- the reason that has not been
completed is because very shortly after that death that Mrs.
Wilson’s clients began the process of éontesting the contents of
the Will, and that -- that’s the reasonlfor the delay. It's --
it’s obviously not Mrs. Conrad’s refusal to do that.

THE COURT: Anything else, Mrs. Wilson?

MS. WILSON: Nothing that I can think of, Your Honor.

MR. WILMOTH: Your Honor, I do have ~- 1f the Court would
like I have a copy of the Deposition of Mé. Lawson, and thié was
taken in January 13th of 2001. She did appear in person in my
office for that purpose -- I did not inquire of her the specific
question as to whether or not she witnessed that Will in the

presence of Mrs, Ware. It was not asked of her in January =-- it
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was asked of her in November ~- it’s about five (5) pade -
actually it’s four (4) pages per page, but in the Deposition
it’'s about five (5) pages, I can provide the Court a copy of

that 1f you would like and ~--

THE COURT: No, I'll accept Ms. Wilson’'s representation she
jusgt says the gquestion wasn’'t asked.

MR. WILMOTH: Yeah, but -- hut Ms. Lawson’s testimony,

essentially; throughout the entire transcript of her Deposition

i "T Aan '+ arall e T Aan’4+ ramsall _—— T Aan’+ ramambvar " fo e
e
-t = AN EA L= S e b ke e AS R Y L) e bl s LA e ke e WA AR o e Yk BAE S AREAS - Lo

THE COURT: I guess the Saturday before trial she kind of
remembered it.

M8, WILSON: The only thing I would say, Your Honor, just
in ¢lose is there may be an issue regarding Ms. Lawson, but that
should not be a burden that my client should have to suffer.
According to our West Virginia Supremnie Court -- according to our
West Virginia Supreme Court the Will is invalid based upon her
testimony -~ the Jury chose to believe her. The charge which I
pulled out gives the Jury the right to believe or disbhelieve
Cassandra Wilmoth, Sandra Harman. Rhonda Lawson -- any of those
witnessés; According to vyour Charge —; they could take the
testimony as they thought was appropfiate, and it should nof be
mny clients'that suffer from this. If there’s a claim -- maybe
there’'s a claim against them I don't know, but i1f there’'s a

claim it’s not against my clients and the Will should be held
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invalid.
THE COURT: It doesn’t appear your clients have done
anything wrong. |
MS. WILSON: Exactly, Your Honor.

THE COURT: It appears that Ms. Lawson 1is the one that’'s

done something wrong by signing an Affidavit that she did

gomething, and then saying "No, I didn’t do it."

MS. WILSON: Which is exactly what happened in that Brammer
decision where they took the Codicil to people later d
notarized it as if they had signed in the day that the man came
%nto the Bank and signed the Codicil -- it’s almost identical
axcept in that particular case there’s no allegations of undue
influence. It was a man -- he came in and said, "Here’s my
Codicil -~ you sign it" -~ and they take iﬁ ﬁnd then they back-
date the Notary Stamp and say that those witnesses saw it 80
it’'s almost identical to that, and in that particular case that
Codiedil was held invalid. |

THE COQURT: Yeah, well, like I say, it appears that perhaps
at least this portion of the problenm of this case is created by
Ms. Lawson signing an Affidavit that she did something, and then
saying "No, I didn’'t want to do it -- I iied.“

MR. WILMbTH: Your Honor, that’'s -- that’s the issue I
think I should have the opportunity to -- to investigate further
as to Ms. Lawson'’s credibility because sghe did in fact in 1997

say {a) ~-- in 1991 she said (b), and in -- in November of 1991
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she said {(c¢). And with the amendment to the pleadings taking
place the morning of the trial _I certainly didn’t have an
opportunity to -~ to bring in any testimony concerning her
credibility or to cross examine her about her credibility in
regard to the Deposition and the Affidavit and things of that
nature that certainly would have been something for the Jury to
consider her credihility and the ﬁeight of the evidence, and you

counter that with testimony of Ms. Harman and Ms. Wilmoth. I
think the Jury should have the onportunitv to revisit that.

THE COURT: Okay. well, it -~ it is of very great concern
to me about Ms. Lawson chénging her'story -- changing her story
from signing the Affidavit in ‘97 to her tfial testimony, but
that is an issue for therJury to decide. But even though it’'s
an issue for the Jury to decide it’'s of concern also that the
matter arose so lately ~- the 1issue arose so lately and that it
was I guess discovered ~- other new testimony was discovered on
Satﬁrday. and I guess wag presented on Tuesday or something of
that nature.

So I'm going to do an unusual thing -- maybe the first time
I've ever done it, hut it’s with deep regret I'm going to grant
Mr. Wilmoth’s motion and order that this‘case be set for a new
trial. I'm going to note your objection, Ms. Wilson, and I'm
going to do two (2) thinga,_and I‘ll let you make a choice on

this, Ms. Wilson. I will set thig rather gquickly for a new

trial if you want, or I will simply enter that order saying --
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or granting a new trial and let you appeal if'you want to. And
you may want to think that over -- why don’'t you just let me
know sometime if you could mavybe laﬁer this week because if you
want to appeal then I think vou should have that right -- weii. 
vou do have that right, but I‘ll make it convenient for you to
appeal. And if you don’t want to appeal -- you Simply want to
go to trial then let me know and I'1ll try -- because T’'ve get on
this case to long -- I think we should get this thing resolved

F
you'll have precedence

over many things -- not criminal cases -- perhaps the cases with

a whole bunch of experts, but I'll give you that -~ a real high

priority.
Why don't you decide what vou want to do and let Mr.

Wilmoth know, and vou guys get back to me later let me know what

you want to do.
Anything else?
MR, WILMOTH: Nothing, Your Honor, thank you.
~ THE COURT: All right, Mr. Wilmoth, you do an Order to that
effect.
MR. WILMOTH: I will.

- THE COURT: I will say I'm not sure this has ever happened.

All right, thank you.

THE BAILIFF: All rise, (Court adjourned).
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STATE OF WEST VIRGINIA,
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constitute the true and correct proceedings had on said cause to
the best of my skill and ability.
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Court of Appeals.

WITNESS my hand this day of June, 2004,
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