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NO. 31945
INT HE SUPRJ:ME COURT OF APPEALS OF WEST VIRGINIA
F DOUGLAS STUMP COI\/EVIISSIONER
OF THE WEST VIRGINIA DIVISION
OF MOTOR VEHICLES,
. Appellant,
3 Y.
PHILLIP 8. LILLY, .

- Appellee.

BRIEF ‘OF APPELLANT

- This brief is subrmtted by the Appellant F. Douglas Stump, Comrmssmnel of the West
Vlrglma DlVlSlOIl of Motor Vehicles (heremafter “DMV”) pursuant to this Honorable Court’s order

entered September 30, 2004 in the above-cited matter. .

L

KIND OF PROCEEDING AN]) NATURL or THE RULING BELOW

Appellant seeks rever: sal of the Opmzon Order entered on J anuary 30,2004, by the Honorable

- HL K1rkpdmck Judge of the C1rcu1t Court of Raleigh County (hereinafter, "Ordcr") in an

administrative appeal styled In Re: Petition by Phillip S. Lilly for Judicial Review of Administrative
Decision. Made by Roger Pritt, Commissioner, Depqrﬁnenr of Transportation, Division of Mdot
Vehicles, Revbking the License of Phillip S. Lilly to Operate a Métor Vehicle, Civil Action No. 03-
A_A—lS_—K. Thréugh its Order, the .Cir_cujt Court reversed an administratiye driver’s license revocation
order (herejnafter, “Final Order’ Yentered by the Commissionér, bjf'which the Appellee Phi]i’p Lilly’s

(hereinafter, “Appeileé” or “Lilly”) privilege to drive was re\}'oked for driving under the influence




of alcohol (heremafter “DUI”) and for refusal to submit to the des1ge1ted secondary chemical test
(heremafter “Imphed Consent”) effective September 5, 2003.
A. THE ADMINISTRATIVE APPEAL |
| Inthe underlying admini Strati‘}e appeal, Appeﬁee sought relief fromthe Finai Oraer, wherein
the Comumissioner refzoked Appellee'e privilege to drive in West Virginia for arper_iod of ten years' H
foe DUI and Irﬂ'?]ied (I;O'Inlsent. The Circuit Court roversed the Final Order upon the grounds that
there_was an insufficient foundation laid for inteodection of field sebriety tes‘es, that _Appe'.l_lee was
,not proVided with a Wﬂﬂen copy of the Implied Cons_enti Statement, and that fh_ere was inéﬁfﬁcieﬁt
' evidence on the reeo;d .as a wholle to silppoﬁ the revocation.
B. THE ADMNISTRATIVE PROCEEDINGS
Appellee was arrested on January 19, 2002, by Deputy L.D. Lilly (hereinafter, “Dep. Lilly™),
of the Raleigh County Sherlff ’s Department, for DUL Dep. Lilly appnsed the DMV of Appellee’s
arrest by submlttmg the requ1s1te “Statement of Arresting Officer.”
After reviewing the Statement of Arresting Officer, the DMV issued an initial Order of
| _ Revocéltioﬁ3, dated Januvary 31, 2002, concurrentiy revoking Appellee’s privilege te'drive in West -
Virginia for ten years for DU and Implied Clonsent-,. and thereafter pending completion of the safety

and treatment program and payment of the pertinent costs and fees.

“The revocation continues in effect until Respondent completes a Safety and Treatment
Progra.m and pays all pertment fees and costs. Final Order at 8. .

Exh1b1t 2 of the Certified Record as subnfntted to'the Circuit Clerk of Ra1e1gh County, West Virginia
on October 10, 2003 (hereinafter, “Record Exhlblt M

*Record Bxhibit 3.




The adminietrat_ive heaﬂng teok plaice on Februery 25, 2003. By .F'l.nal Order of the |
Coramissiorer, effeC'tive Sepfember 3, 2003, the Appellee’s privilege to drive was reveked'for DUI
' 'end .Iz_nplied Consent for concﬁrrent p_erieds of ten Years for each offens'e.
On September 4,2003, Appellee filed a Petition in the Circuit Court of Ra1e1 gh County On
* Jannary 20, 20()4 a heanng on the petltlon was had before the Honorable H. L Kirkpatrick, at Wthh
Randy Hoover, Esquire, counsel for Appellee, and Raleigh County onse_cuting A_ttomey Larry Frail |
presented arglimen't. The court issued ﬁs Order on J enuarj 30, 2004, reversing the Final Order o.f .
the Cor_emjssioeer. It is froin this Qrder thai: the_ present appeel 1s taken. | .
.' T

STATEMENT OF THE FACTS

On January 19, 2002, Dep. Lﬂly, an officer of the Raleigh County Sheriff’s Departrheht,
responded to a 911 call at 117 R1dge Avenue in Princewick, Ralelgh County, West Virginia,
Transcript of Adnnmstratlve Hearmg held on February 25, 2003 ats (heremafter “Tr. at ") Dep
Lilly observed tire tracks gomg ACTOSS the yard, under a c]otheshne and over a windmill. Tr. at5.
He then observed a Chevrolet S- 10 eitting in the yérd with the motor revving and the ﬁreé spinning _
Tr. at 6. While interviewing the driver of the tmck Who was the Appellee Appellee stated that he
had gotten a little bit off the road and was trylng to get back on the road. Tr. at 6. Dep Lllly.
noticed a very strong odor of alc_ohoh_c beverage on Lilly’s breath, and noted that h1s speech was
shurred. Tr. at 6. Dep "Liﬁily observed that Liily was staggering, and had s]utred'speech, and

bloodshot, red and glassy eyes. Tr. at 6.

*Record Exhibit 20.




o Dep Lilly had Appellee; Walk toa ﬂ..af ﬁark_iné aréa made of asphalt énd then asked Appeileé '.
o sﬁbmif to .fielt‘ﬂ. s;)bﬂety test.sr 'After.]-)e.p. Liﬂy ¢xplain§d the one-leg stand test and demonstrgted B
if for Lﬂly, he attempted the test. Lilly used his arms for balance and put his fect do§vn. Hé C_Oiﬂd
. not perform the test és inéﬁructed,' and almost fell over. Tr. at 7. Dep. Lilly explained the walk;and-
._tu'r'n test to Litly and demonstrated it for him. Lilly said he could not do the test and refused fuﬁher' |
field sébﬂety testing, Tr. at7.

| Dep. Lilly placed Lﬂly under arrest fbr DUI and transported him to the Raleigh County
Sht.ariff’.s foiée. Tr.at 7. After they arﬁ‘ved at the Sheriff’s Officé, D'ep. Lilly reé_d and explained
the Implie_d Consent Statement to Lilly, who incﬁca‘ced that he understdod it.. Tr. at.’}’. He refused
to sign the Sf;ttement and to submit té th¢ te'lst.. 'Dep. ':Lilly thén waited 20 minutes and once again
aéked- Lilly to submit tb fhé test. He onée again refused to sign the statement and to submit to the
test. Ir. zit 7. Wheireui)oﬁ, Dep. Lilly waited another 15 minutes and once égain asked Lilly to
submit tol the test, and he refused. Tr. at 7.

Féllowmg the adﬁﬁnistmtive héaring, the Comrhissioner issued the Final Order in which he
found thét there was sufficient evidence tb_show that Lilly was DUl on J anuary 19, 2002, and that
he refused to submit to é finaﬂy désig_nated seéonciary 'c_:hemical test. By the Final Order,. the
Appellee’s 'pﬂv_ﬂege to dri\}e was ﬁavoked for coﬁcurrent terms of ten years for DUI and ten yea;'s

for Tmplied Consent effective Septetber 5, 2003. -
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ASSIGNMENTS OF ERROR

'THE CIRCUIT COURT ERRED IN HOLDING THAT THERE WAS NOT AN
ADEQUATE FOUNDATION LAID BY THE ARRESTING OFIFICER TO

PERMIT INTRODUCTION. OF EVIDENCE OF THE FIELD SOBRIETY

R SrE e

llLDJ.D

THE CIRCUIT COURT 'ERRED INFINDING THAT APPELLEE HAD NOT

BEEN PROVIDED WITH A COPY OF THE IMPLIED CONSENT
STATEMENT AND IN REFUSING TO CONSIDER EVIDENCE OF THE
APPELLEE’S REFUSAL TO SUBMIT T O THE SECONDARY CHEMICAL
TEST.

THE CIRCUIT COURT ERRED IN HOLDING THAT THERE WAS anr

W RoNIRIEN A ALawaNay e BB AVE

* SUFFICIENT EVIDENCE PRESENTED TOSHOW THAT APPELLEE WAS
DUL

Iv.

POINTS AND AUTHORITIES

In reviewing the decision of the circuit court, following the
circuit court’s review of the decision of an administrative
agency, this Court reviews de novo conclusions of law and
application of law to the facts. Webb v. West Virginia Bd. of
Medicine, 212 W Va. 149, 569 SE.2d 225 (2002)(per
curiam).

"In reviewing the judgment of a lower court this Court does
not accord special weight to the lower court’s conclusions of

~ law, and will reverse the judgment below when it is based on

an incorrect conclusion of law."  Syllabus Point 1, Burks v.
McNeel, 164 W.Va. 654, 264 S E.2d 651 (1980)."

"Tf a person initially refuses to submit to the designated
secondary chemical test after being informed in writing of the
consequences of such refusal, he shall be informed oraily and

~in writing that after fifteen minutes said refusal shall be

deemed to be final and the arresting officer shall after said
period of time expues have no further duty to provide the -



' person W1th an opportunity to take the secondary test.” W'
Va. Code § 17C-5- 7(d) '

In reviewing a contested case, the circuit court is required to
examine the record of the proceeding below to ascertain
whether there is evidence to support the administrative
agency's decision; and such examination is to be conducted
pursuant to the administrative body's findings of fact,
regardless of whether the court would have reached a different
couclusion on the same set of facts. W. Va. Code §
29A-5-4(g);- Rice v. Con solidated Public Retirement Bd. of
State of W.Va., 199 W. Va 214, 483 S.E.2d 560 (1997)(Per
curiam). _

The State must show, by a preponderance of the evidence,
that the Petitioner operated a motor vehicle npon a public
street or highway, exhibited symptoms of intoxication and
had consumed alcoholic beverages. Albrecht v. State, 173
W.Va. 268,314 S.E.2d 859 (1984). -

The revocation was upheld based upon the driver’s weaving
while driving, officer’s detection of the smell of beer on the
driver, the fact that the appellant’s vehicle had been weaving
on the highway, and the results of a horizontal gaze’
nystagmus test of the driver's one good eye. Boley v. Cline,
193 W Va. 311, 456 S.E.2d 38 (1995) (per curiam).

This Court upheld the revocation upon the arresting officer’s
testimony that upon stopping the appellee, he smelled alcohol
and the appellee flunked two sobriety field tests. West .
Virginia Division of Motor Vehiclesv. Cline, 188 W .Va. 273
423 S.E.2d 882 (1992)(per cunam)

Marjorle M. Donahue was sitting in the driver's seat of the
vehicle, and according to the trooper's testimony she admitted
that she had been driving the vehicle. The trooper noticed the
~odor of alcohol on her breath. Further, according to the
trooper's testimony, Ms. Donahue was unable to perform field
sobriety tests adequately.  The arresting officer had
"reasonable grounds to believe the person [Ms. Doenahue] to
bhave been driving a motor vehicle upon a public highway-
while under the influence of intoxicating liquor."” Donahue v.



Cline, 190 W Va 98 102 437 S E.2d 262, 266 (1993) {per -
curiam),

L An accident occurred on April 14, 1973, and a state trooper arrived
-~ at the scene some twenty-five minutes after the accident. Isaac Byers

was sitting upright in the vehicle in a semi-conscious state. When the

trooper leaned into the vehicle, he detected the strong odor of an

s PR

cU.CU[lUllL UBVUJ.LLE,C lillb \.JULllL L.-UIILILEUUU. Liat ‘I..LICJLU was d‘U.ULiUdLD
probable cause for the arrest. State v, Byers* 159 W, Va: 596, 224
S.E.2d 726 (1976). :

J. Field sobriety test results can establish probable cause for an arrest,
and requisite proof to demonstrate driving under the influence of
“alcohol. Hill y. Cline, 193 W. Va. 436, 440, 457 SE.2d 113, 117
(1995); Boley v. Cline, 193 W. Va. 311, 314, 456 SE2d 38,
41(1995)(1361' cundm)

V.

STANDARD OF REVIEW -

" This Court’s review of this matter is controlled by the West Virginia Administrative

Procedures Act. In reviewing the decision of the circuit coui‘t, following the circuit court's review

of the decision of an administrative agency, this Court reviews de novo conclusions of law and

application of law to the facts. Webb v. West Virginia Bd. of Medicine, 212 W. Va. 149,569 5.E.2d

225 (2002)(per curiam). However, "In reviewing the judgment of a lower court this Court does not

accord special weight to the lower court's conclusions of law, and will reverse the judgment below

when it is based on an incorrect conclusion of law." Syllabus Point 1, Burks v. McNeel, 164 W.Va.

654, 264 S E. 2d 651 (1980) “The evaltation is to be conducted pursuant to the administrative

body 8 findmgs of fact regardless of whether the court would have reached a difir erent conclusmn _

on the same set of facts.” Donahue v. Cline, 190 W. Va. 98,102, 437 S.E.Q.d 262, 266 (1993) (per

curiam) citing Gino’s Pizza of West Hamlin, Inc. v. West Virginia Human Rights Commission, 187 - -



W. Va. 312, 418 S.E.2d 758 (1992) (per curiamy). This Court may reverse, modify or vacate the

Order Qf the circuit court. W. Va. Code § 29A-5-4.

VL
~ ARGUMENT
I THE CIRCUIT COURT ERRED IN HOLDING THAT THERE WAS AN
INSUFFICIENT FOUNDATION LAID FOR THE RESULTS OF THE FIELD
SOBRIETY TESTS TO BE CONSIDERED.

© In its Order, the circuit court concluded that “Although Deputy Lilly .testified that he

administered filed sobriety tests to Petitioner Lilly, Deputy Lilly did not lay an adequate foundation |

for the introduction of the results of tests,” (Order.at 4,4 2.) and “The record demonstrates that -

Depufy Lilly never [sic] did not testify thét he had been properly trained to administer field éobriety

tests; and this Co_urt finds that there was not a sufficient foundation laid for the introduction of those

tests administered to Petitioner Lilly on the night of the Petitioner’s arrest.” Order at 4, 3. As a
consequence, the circuit court did not give the results of the field sobriety tests ahy weight.'

However, the evidence adduced is sufficient to sustain admission of Appellee’s failure of the

one-leg-stand and refusal of the walk-and-turn tests as part of the basis for the findin g that he was

" DUL On the one-leg-stand test, Dep. Lilly explained the test and demonstrated it for him (Tr. at

6-7). Appellee used his arms for balance and put his feet down, and almost fell down. Tr. at7.On’

the walk-and-turn test, Dep. Lilly explained how to do the test, and demonstrated for Appellee.
'However, Appellee refused to perform that test or any other field sobriety testing. Tr. at7.
"The Kanawha County circuit court case cited by Appeﬂee, Biasv. Cline, Civil Action No.

94~AA—207, does not have precedential value before this Court. Moreover, Bias does not undermine



- -the evidence pre.senlted in.thils case. Deépite the qircuit court’s admonitions in Bias, .nothing inVW-est '
Virgi'n:ia iaw. fequires that the. gui_delines promulgated by-the.N.ational_Hi ghwéyTrahsportation Safegy |
Administration mﬁ_st be adhered to in their éntirety: they are guidelines for optimal adminis.tration |

“of field sobﬁefy tests. It is rélre that coiqdi tioné are perfect for gdrﬁinistra.ti‘on of these tests. Dep. Lill.y .

was a member of the Raleigh County Sheriff’s Department; thus, it may be judicially recbgn_izéd that

he was not a lay 'pérson regarding field sobriety tests. He testified fully about the circumstances

' surrounding his attempt to administer field sobriety tests. He went through the standardized

procedure of explaining and demonstrating the tests. .

There is nothing in statutory or case law in West Virginia that mandates a particular standard,.

inélllding the gﬁidelines promﬁlgaied by the Natilonal Hi ghw_ay Transportation Safety
Administration, for ﬁdministréti’on bf field sobriety tests. .Although poliée officérs are trained in hdw
| to administer fieid éobriety teéts and to judge th.e.r'es.ults thereof, they are not expert wi?ﬁesses. For
that reason, and for the reaéon that W. Va. Co.de_'§29A—5—2 “could be interpreted to in&icate
'some.thjng. less than strict adh"el.‘ence tothe Ruies of EVidéﬁce” (Order De;zying R¢Sp0ndem’_s Motion
to Vacate rhe. Cou-ﬁs “Opinion and Final Order”, Bias v. Cline, supra at 2), W.V.R.E. Rule 702
does not prJechide the eyidence in this case. In case 1aw to date, revocations have been upheld oﬁ

“officers’ testimony regarding the results of the tests, as a purely factual matter. Cunningham v.

Bechiold, 186 W.Va. 474, 413 S E.2d 129 (1991)(per curiam); Hill v. Cline, 193 W.Va. 436, 457

S.E2d 113 (1995); H, inerman v. West Virginia Dep't; of M otor Vehicles, 189 W.Va. 353,431 S.E.2d

692 (1993)(per curiam); Simon v. West Virginia Dépt. of Motor Vehicles, 181 W.Va. 267,382 S.E.2d

320 (1989); Carte v. Cline, 200 W.Va. 162, 488 S.E.2d 437 (1997).




The evideﬁcc of .field.sobriety ’;estin gisde minimus in this case and hardly supports re?er’sal
of the Final Order. A_p.pel]'ee' only submitted to the oﬂé-leg stand test, and he.f_ai].ed that test. He
refused to submi'f_ to fu;*thgr tests. Even in the absence of ev_idence of the_fie}d sobriety tests, ;h'é
. Final Order ﬁmst be affirmed on the basis that tﬂere was a preponderance of the evide'ncé which.
| showed th‘lt Appeilee was DUI andA refused to submlt to the secondary chemical test. ,

II THE CIRCUIT COURT ERRED IN FINDING THAT APPELLEE HADNOT

BEEN PROVIDED WITH A COPY OF THE IMPLIED CONSENT

| STATEMENT AND IN REFUSING TO CONSIDER EVIDENCE OF THE

, RESPONDENT’S REFUSAL TO SUBMIT TO THE SECONRARY

' CHEMICAL TEST.

; In ité Order, the circuit court found that “Close scrutiny of fhe entirety of the :.c'eclord leads this )
Couft to cdnclude fhat Petitioner Lilly was noﬁ prévided with a written copy of thé Implied Conéent
Statement c.ontajﬁing the peﬁélties for refusal to subrﬁit toa éecoﬁdafy chemical test..;” Order at 4,
5. However, this is nbt suppqrted bythe record.- In fact, it is completély contradicted by the record.
| The undisputed testimony of Dep. Lilly established that hc read and exi)l.ained the Ifnplied

Consenf form to Appelﬂ.lee, and Appellee indicated that he understoo.d it. Tr. at '7.. This testimopy |
in itself established that Appellée_ was pre'sén;céd With the Implied Consent form. Appellee decﬁned
1o sign the form and take the test. Tr.at 7. Whereupon, Dep. Lilly waited tweﬁty minutes and thén
asked Appeilée to si.gn' the Ifnphed Consént Form and take the test, both of which requests Appellee

dccliﬁed to perform. Tr. at7. Although a third request is not required by statute, Dep. Lilly waited

another 15 minutes and once again asked Appellee to submit to the test, and once-again Appellee

' _10‘




refused. Tt.at 7. The'Imlﬁlied Consent formy’ reﬂéc_ts that the refusal was at 2:05 on January 19,

2002.
By statute; if a driver is arrested for driving unde_r the influence of alcohol and

refuses (o submit to any secondary chemical test, the tests shall not be given:
Provided, That prior to such refusal, the person is given a written statement advising -
him that his refusal to submit to the secondary test finally designated will result in the
revocation of his liceuse to operate a motor vehicle in this staie for a period of at least
one year and up to life. If a person initially refuses to submit to the designated
secondary chemical test after being informed in writing of the consequences of such
refusal, he shall be informed orally and in writing that after fifteen minutes said
refusal shall be deemed to be final and the arresting officer shall after said period of -
time explres have no further duty to provide the person with an opportum ty to take

W. Va. Code § 17C-5-7(a).

Dep. Lilly mét aﬁd exceeded the stétutory requirements for presenting implied conisent
information and opportuni_ties £o .s.ubmjt to the Int(')xﬂs/zér test. Tn terms .of a refusal to take the
designated secéndary chemical tesf, the only time period lof any moment is the fifieen mihutes
between the.first refusal and the sécond time the Implied Consent form is read to the arrested driver.
A Secénd refusal at th.at point is &e@m@d final and the officer isnot undér_a_ny obli gation to offer the

driver any further opportunity to reconsider his orher refusal. W. Va. Code § 17C-5-7. Dep. Lilly’s

testimony reﬂects, that he responded tol the'éa_ll at 12:42 on January 19, 2002 (Tr. at 5). The -

Statement of Arrestihg Officer shows that the arrest took place at 12:58. By 2:05 Appellée had

refused to submit to the Intoxilyzer test or even to'sign the Tmplied Consent form. (Ir. at 7; Exhibit

A). This includes three opportunities for the Appellee to submit to the Intoxilyzer test; one more

*The Tmplied Consent form was enclosed with the “Statement of Arresting Officer” and was

made “State Exhibit 1" (Record Exhibit 1) at the administrative hearing (Tr.at 4), is appended hereto

" as “BExhibit A”
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thén isrequired by 'leiwT Further éVide‘nce of lA:ppeHéé’ s refusal is contained on the Intoxilyzer tickét,
Wthh also accox_i'lpanied' thé Statement of ArreSfﬁ;g officer submitted to fhe.DMV. (Record Exhjbit |
SRR

The ev1dence adduced at the adrmmstraﬁve hearing demonstrateci that Dep. Lilly comphed
w1th both the spmt and the 1etter of the 1mphed consent law. Appellee was fully and properly
appﬂsed of the potenual consequences of his refusal to take the dem gnated secondary chemical test _
and he was thrice presented with the Imphe-d Consent Statement. This is evidenced by Dep. Lﬂiy 8
testimony that on three oc_ca'sioi.ls he ésked Appeﬂee to sign the Implied Coﬁsent Statement én’d
Appéllee_refusec’i. There is no basi§ forthe lcirc.:uit court’s refusal to consider evidence of the imp]ied _
conéént v.iol'ati.on b¢cziusc_.A];).pe_llee “'was..n'ot provided With a written copy of the Imialied CdnSent
Statement”. ..Ordef at 5., 6. The Order must be reversed on this- ground.

Iﬂ. THE CIRCUIT COURT ERRED IN HOLDING THAT THERE WAS NOT

- SUFFICIENT EVIDEN CE PRESENTED TO SHOW THAT RESPONDENT
WAS DUI..

In itsl Order, thc ciri:uit. court foundl_that tﬁere wasnot enough evidence, uﬁdér the “Albrecht
standard”, to sust_aiﬁ a revocaﬂqn based ui_aon DUL The circﬁit court noted that ‘fthe only relevant
evidence pfesented by.Deputy‘ Li.l_ly to the Comnnésioner was that the Deputy o‘bée'ffed Petitioner
Lilly had bloodshot &nd glassy éyes; had sluﬁed speech; anci had an odor of aIéohol on his Breath.”
Order at 5, ﬂ[é. T he circuit couﬁ fhen conclud_ed, “The Court finds th‘at. the _Circumstances

surrounding Petitioner Lilly’s arrest do not rise to the level of those circumstances in the Albrecht

opinion.” Order at 5, ‘][10. On this issue, the circuit court inappropriately substituted its judgment for

12



that of the Commisslioner.,_a.nd erred in failing to conoideF fho. :t:otality of the ovidéoce a_m(i in ﬁndiﬁg
that the evidence was insilffioien't to e.stablish.tha‘t Ap’pellee was DUI.- - |

In reviewing. a cootested case, the circuit .oourt i8 roqui-rked to_examine ﬁ_he fecord_ of the
oroceeding below to éisoertain Whothor there io .evi.dence to support the administrative agency's
decision; énd such examination is tobe oooducted puréuant to the adrrﬁnistrétﬁe body's fiﬁ_dings of
fact, regardloss of WIiethér the'couft would ha\}o roached a ':cilifferei‘lt conclu.sion oo the oame set of
facts. W. Va Code 29A-5- 4(g) Ricev. Consolzdared Pubhc Retirement Bd. of State of W Va., 199
W Va. 214, 483 S.E.2d 560 (1997)(per curlam) Tn the Fmal Order, the Comrmsmoner found that
“Sufflcwm cv1dence was presented to show that the Respondont drove a motor VehIC]B in this state
while under the influence of alcohol on January 19, 2002.” Final. Orderat7,q 9. On the'.same facts,
.the circuit court inappropriately substitutod its judgment a,nd.found that ‘.‘s'officieilt proof onder- the
pfooonderance of the evidence standard wés not pr_esented to shoov toot Petitioner Lilly had
cooSLIrood alcoholic beverages and then operatéd a motor vehicle in this State while undef the -
influence of a.lcohol..” Order at 5-6, 1.1.

The circuit court _trailed to consider all of the circumstances which led to the Commissioner’s

fiodin'g that the Appellee was DUL The t(jtalitjf of the evidenco subnﬁttéd is rﬁore than sufficient
10 show by a pfeoonderance of the evidence i:hzﬁ: Appellee orove a Vehicle ito this state while under

-~ the influence o_f alcohol. He had driven into a yard®, the explanation for which was that “he had

o8 In footnote 4 of Albrecht v. State, 173 W.Va. 268 314 S.E.2d 859 (1984) this Court, citing
* Reilley v. Byard, 146 W.Va. 292, 301, 119 S.E.2d 650, 655 (1961), noted: “commenting on the
actions of a motorist who left the highway and collided with a telephone pole, [this Court] stated:
~ ‘Rational men do not purposely operate motor vehicles in such manner. Not only traffic regulations,

but also prudence and fundamental human instincts of self-preservation chctate otherwise.”™ 173 W,
Va. 273,314 S.E2d 865
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gotten a httle bit off the road and was trymg to get back to the road”. Tr at o. Appellee was sﬁtmg
in his Vehicle ,Tevving the engine and spmmn g the tires.” Tr. at 6 Thts was not the Appellee s vard,
es eVidenced. by Dep. Lﬂly’s reference to “this complainant’s back yard”. Tr. at 6. Dep. Lilly
smelled “a very strong odor” of alcohol on Appellee’s breath, and noted that his speech was slurred. -
' Apeeilee"s eyee were bloodshot and glassy. Tr. at 6. When Dep. Lilly and Appellee were Welkin g
| up the hill to a parkmg area, Appellee was, in Dep Lilly’s words, “having areally hard time walking
- upthe h1ﬂ He was stflggemng, appeared to be very mtomcated Tr. at6. This und1sput_ed evidence
alone is enough to susta:m the hcense revocanon‘

~ Cases which illustra‘;e the amount of evidence necessal‘fy for. afinding, by the prep_enderance
~of the evidence, that a driver was DuI, Subpeﬁ alfinding.'in the pl;esent case that Appellee was DUL
Undef Albrecht v. .' State, 173 W.Va. 268, 314 SE.2d 859 (1984),_ the Stete musﬁ show, by. a -
prepondefanc'e of the evidence, th.at a driver operat'ed a motor vehicie upon a peblic street or |
highway, exhibited symptoms of intoxication and had consumed alcoholic beverages. That standard
~was in fact met in this case. In Albrecﬁr, the appellant lost control of hi's_'yehicle and crashed, his
vehicle emeiled of alcohol, and he admitted to the arresting officer that he had been drinking. In
Boley " Cline, 193 W.Va. 311,456 S.E.2d 38 (1995) (per curiam), the revocation was upheld based -

upon the driver’s weaving while driving, the officer’s detection of the smell of beer on the driver,

A passagc from an opinion of this Court is pcrtment to the facts of th1s case: “Itis obvious
that the defendant lost control of the Buick automobile he was operating. ‘There can be no other
reasonable conclusion from the evidence. Obviously he did not purposely drive the Buick off the
hard surface, across the 15-foot berm and into a telephone pole with severe force and violence.
Rational men do not purposely operate motor vehicles in such manner. Not only traffic regulations,
but also prudence and fundamental human instincts of self-preservation dictate otherwise.”
Reilley v. Byard, 146 W.Va. 292, 301,119 S.E.2d 650,655(1961).
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the .fact that the appellant’s vehicle had_beeﬁ weaving on the _hiéhway, and the rési_ﬂts- Of a horizontaﬂ _
gaze 'nysta'gmus tesf of the.d.rive_r's one. good eye. Boley,.l% W, Va. at 314, 456 S.E2d at 41. In.
béth cases; the révocz;tion was affirmed, an& this Court found that there was sufficient evidénce to
support the 'revo'ca;cion ﬁnder the preponﬁerance of the evidencé standard

The facts in Donahue v. Cline, 190 W.Va. 98 437 S.B.2d 262 (1993) (pcr curiam) and State
. Byers 159 W.Va. 596, 224 SE.2d 726 (1976) are substanttaﬂy sumlar tothe present case, and this

.Court affirmed the license revocatlons in each of thcsc cases

The evidence adduced at Ms. Donahue's hearing showed that
a police officer who was investigating an accident found a vehicle
lodged halfway in a fence along the side of a road. Marjotic M.
‘Donahue was sitting in the driver's seat of the vehicle, and according
to the trooper's testimony she admitted that she had been driving the
vehicle. The trooper noticed the odor of alcohol on her breath. -
Further, according to the trooper's testimony, Ms. Donahue was

. unable to perform field sobriety tests adequately.

In the Byers [State v. Byers, 159 W.Va. 596, 224 8.E.2d 726
(1976)] case, the facts were somewhat similar to those presented in
the present case. An accident occurred on April 14, 1973, and a state
trooper arrived at the scene some twenty-five minutes after the
accident. Isaac Byers was sitting upright in the vehicle in a
semi-conscious state. When the trooper leaned into the vehicle, he
detected the strong odor of an alcoholic beverage. The trooper

~ believed that Mr. Byers appeared to be intoxicated. This Court

concluded that there was adequate probable cause for the arrest.

In the present case, the Court believes that the facts were
sufftcmntly similar to the Byers case for Trooper Ensminger to .
believe that Ms. Donahue was under the influence of alcohol and that
his testimony demonstrated that he had "reasonable grounds. to
believe the perqon [Ms. Donahue] to have been driving a motor
vehicle upon a public highway while under the 1nf1uence of
mtomcatmg liquor.”
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.- D;Jﬁéhué_, 190 W. Va. 102, _437 SE.2d 266. In fﬁe _present c_:.ase, the 1ocat,ion of Appelieefs v‘ehic.lt.a,
and the odor of alcohbl_ on Appellee;s .breath servec.i'as'reasonablegroﬁnds to believe that Lﬂly had
been operélting alm'otor under thé influénce of z-ﬂcohol..

The field sobriety tests are also ev1dence of the fact that Appeﬂee was DUL On the one- leg—

: Stdl’ld test, Appeﬂec could not perttorm the test as mstructed he used his arms for balance, put his feet -
down and a}m‘ost fell down duriﬁg the test. He then refused to pcrform the Walk—andwtum test, or any |
fufther tests offered by Dep. Liliy, inciu’dihg the Intoxiiyze_r test. This Court has recbgniZed that field

‘sobriety test results can estab}ish'probabk.a cause for aﬁ arrest, and requisite pro;Jf .to demonstrate
driving unde the influence of alcohol. Hill v. Cline, 193 W. Va. 436, 440, 457 $.5.24113, 117 -

' (1_995); Bo.l'ei,) V. Cliﬁe, 193 W. Va. 311, 456 S.E.Zd 38 (1995) (per curiam) (Quoting Cunningham

| v. Bechtold, 186-W. Va. 474, 413 SE.2d 129 (1991) (per éuriam)). According to thé Boley Court, -

a driver’s “failure to satisfactorily complete field sobriety tests, ihcludigg the horizontal. gaze

_ nyétagmus test, sufﬁcmntlj \;*«/arranted a pohce officer ‘in believing that the appeﬂant was driving
under the 1nfluence of alcohol s Boley, 193 W. Va at 314,456 S.E. 2d at 41 (quoting Cunmngham
186 W. Va. at 478, 413 S.E.2d at 133). In West Virginia Division of Motor Vehicles v. Cline, 188

W.Va. 27_’3,'4273 S.E2d 882 (1992)(pe:_r cuﬁam), this Court upheld the revocation upon the arreéting
officer’s testimony that upon stbi)f)ing the appéﬂee, he s_meﬂed alcoholland the appell_ée ﬁunked two
sobriety field tGS’[S;. Tﬁe ¢Videncé presented by Dep_. Lilly certainly surp_assed the quantum df
evidénce.in cases such as these. Thus, the totality of the evidence is sufficient .to establish that

Appellee'was DUL, especially in light of the Albrecht, Bole.y, Byers énd.Donahue Cases, supra.

The circuit_ court :clearly erred iﬁ .findjng _that there was insufficient evidence of DUI to |

uphold the revocation. It inappropi_iately'substituted its judgment tor that of the Comunissioner, and |
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erred in failing to consider the totality of the evidence and in finding that the evidenice was

insufficient to e_stéblish that Appellee was DUL The Order must be reversed on this ground.

VIL

RELIEF REQUESTED -

- WHEREFORE, based upon the foregding and for such other reasons as may appear to the

VCO_urt, Appellant hereby prays that the Order entered by the circuit court of Raleigh County on

January 30, 2004, reversing the Final Order which took effect on September 5, 2003, be reversed and

B

vacated, and remanded with directions to affirm the Final Order.

DARRELL V. McGRAW, JR.
ATTORNEY GENERAL

\i/ k }\J‘»ﬁm Mt

JANET E. JAMES,

ASSISTANT ATTORNEY GENERAL

West Virginia State Bar No. 4904
‘Office of the Attorney General
State Capitol Complex '
Building 1, Room W-435
- Charleston, West Virginia 25305
- (304) 558-2522 I
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- WEST VIRGINIA IMPLIED CONSENT STATEMENT
POR FERs'oﬁs LINDER 13 YEARS OF AGE )
PURSLART 7O STa%E LAW [SHAPTEK 479, ARTICLE 3, SECTION BA), | AM NOW DIREUTING YOU TO TAKE AN APPRUVED CHEMICAL TEST DE YOUR

BREATH FDK THE PURPORE OF DETERMIMNANG THE ALCOHDLIC DONTENT DE YOLUR BLOOM, [P YOU REFUSE TO SUEBMIT T¢ THIS TEST, TOUR PRIV
LEGE TO DPERATE A MOTOR VEHICLE IN THIS ETATE WILL BE REVOXED FIR A PERIOD DF AT LEAST 30 Davd Ant UP TO LiFE.

DEFENDANT SIGRATURE . TS CFFICER SGNATURE

FOR COMMERTIAL DRIVERY

PURSUARNT TO STATE LAW [CHAPTER 175, ARTIGLE 1, SECTION 15), { AM NOW DIRECTING YOU TO TAKE AN AFFROVED TUST FOR THE FURPOSE GF -
DETERMIMING THE ALCOHOLIT GONTENT OF YOUR BLODO. YOUR REFUSAL TO SURMIT TUTHIS TEST WILL HESULT IN YOUR RISUUALSICATION TO
OFERATE A COMMERCIAL MOTOR VEHIGLE IN THIE STATE EOR A FERIOD OF AT LEAST OME YEAR AN LB 1o L, N :

DEFENDANT SIGNATURE - . : . DFFICERE SIGNATURE

S

DaTE . . L
e
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. o FOR ALL OTHER DRIVERS . ' : , : |

PURSLWANT TO STATE LAW (GHABTER 17E:5-71, | AM MOW DIRECTING YOU TO YAKE AN APFROVED GHEMICAL TEST DF YDLR RREATH FOR THE
PURPOSE DF DETERMINING THE ALCOHOLIC CONTENT QF YOUR ELOMD, . )

IF YOU REFUSE T6 TAKE THES TAKE THIS TEST, YOR FRIVILEGE T0 GPERNTE A MOTDR VEMIGLE IN THIS STATE WILL BE SUSPENDED FOR A PERIOD
DF AT LEAST ONE YEAR ANG UE YO LR ' o - '

IF Yoy REFLJSE, YOU WILL HAVE FIFTEEN MINLITES IN W.'l"ch:H T CHANGE YOUR MIND, AFTER WHICH TIME YOUR RES WMEEMED FINAL

' ANQ THE AREESTING OFFICER WILL RAVE NO FURTHER RUTY 70 -OFPER Y OU THES &PPHQ:VF_D

Q _,LIQ_&& ‘Q'rj!- . Al T
: DEFENDANT SIENATURE ! = T LORPICER sne.NAT_t}?;;/ff - /

¥ T

Ol s ' ooRes '
- DATE - : L. T¥M.E : . , . - . )
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* FEMALTIER FOR REFUSAL TO TAKE A SECONDARY CHEMITAL TEST OF YOUR BLOOD, BREATH DR UmiE

JHIS STATE YOU SHALL BE DEEMED 70 KAVE GIVEN YUUR CONSENT BY THE QPERATION THEREDF TQ A SECONDARY GHEMIGAL TEST OF ¥OUR
BLOOD, BREATH DR URINE FOR THE PURPOSE GF DEYERMINING THE ALUOHOLIE CONTENT OF YOUR BLOGH, I : :

CHAPTER 176G, ARTICLE g, SECTION 4 OF THE WEST VIRSIMIA GODE DF' 18381, a_s. AMENDED, PROVIRES THAT IF YOI DRIVE A MOTOR VEMHICLE IN Il

& SE(:GND any TEST OF BLUHIT, EREATH OR URINE SHALL BE WNCIDENTAL 70 & LAWFLUL ARREST AND SRALL BE ADMINIETERED AT THE P‘lRECT[DN
OF THE ARRESTING - OFFICER HAYING REASONABLE GRGUNDS TD BELIEVE THAT YDU HAVE BEEN DRIVING & MOTDR VERIGLE IN THES STATE WHILE
UNDER THE INFLUENGCE OF ALCOHCK, CONTROLLED SUBSTAKCES OR BRUGS, - . . o :

You HAVE THE mISHT TO HEFUSE TO TAKE o BLOGD TEST, BUY YOUR REFUSAL To SUBMIT TO A BREATH OR URINE TEST WILL RESULT 1y THE
REVOCATION OF YOUR DRIVER'S LICENSE, '

IF YOI REFUSE TO SUBMIT TOTHE SEEONDARY TEST FINALLY DESIGNATER, YOUR LICENSE TO DPERATE A MOTOR VEHIGLE WiLL 8E REVDKED FOR
. A FERIOD OF AT LEAST ONE YEAR AND UP Ta LIFE, IN ACCORDANDTE WiTH GHAPTSR 17C, ARTICLE 5, SECTION 7 OF THE WEST VIRGINLA CODE.
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NO. 31945 |
IN THE SUPREME COURT OF APPEALS OF WEST VIRG[NIA
F. D(_)UGLAS STUMP,-COMMISSI_ONER
OF THE WEST VIRGINIA DIVISION
OF MOTOR VEHICLES,
' Pgtitiéner/ﬁ'esbondenf Bélow,
v. |
PHILLIP S. LILLY, | '.
| Respﬁndcnﬂl’eﬁtioher Below,
| CER;I"IF.ICATE OF SERVICE |
I, Janet E. James, Assistant Attomey General, do hereby certlfy that the foregoing Brief of

Appellam were served upon petxtloner by deposmng a true copy thereot, postage prepald in the

regular course of the United States mail, this 8th day of Novem_ber, 2004, addressed as follows: ;

Randy D. Hoover, Esquire
Post Office Box 5521
Beckley, West Virginia 25801
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