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| L. INTRODUCTION |
James Arnaiei, Pleinttff belOw, Appeltant; eppeals a September 23, 2003 _ﬁnal order of
the Circuit Court of Berlteiey County grantiug.his employer, Quad/Graphics Inc. \and Robett
nghten (Mr Arnazzi’s 1mmed1ate superlor at Quad/ Graphws) Defendants below, Appellees
summary Judgment in this dehberate intent action brought under W. Va. Code § 23-4-
2((;)(2)(11).I | The crrcurt court’s fourteen-page | order found that Mr, Arnazzi failed to
dentonstrate that bis iujuryyvas proxirnately caused by Quatd/Graphics This was not a case.
‘where an employer s violation of a known safety standard proxunately caused one of its -
employees to be subj ected to death or serious injury as contemplated by the del1berate intent
_ statute rather Mr. Arnazz1 was involvedina snnple workplace accident when his pant le g was
caught on a plece of wood Whtle his was operating a forkhft Mr Arnazz1 followmg injuries
| {0 his ankIe and knee apphed for and recetved workers compensatlon beneﬁts As the crrcu1t '_
: court was correct that Mr AI‘naZZI failed to produce sufﬁcrent evidence to allow a Jury to ﬁnd
: prox1mate cause between any safety v1oiat10n and his havmg his pant leg caught on a piece of
' Wood while ooeratlng a forklift, thts Court should afﬁrm the order granting summary Judgment
in favor of Quad/Graphtcs The dehberate 1ntent statute was nevér intended to expose |

employer s to, civil hablh_ty, over and above workers’ compensation beneﬁts,_ for simple

workplace accidents,

‘The language comprlsmg the dehberate intent cause of action was moved and recodified at
West Virginia Code § 23-4-2(d)(2)(ii) in S.B. 2013, 2003 W. Va. Acts (2d Ex. Sess.) Ch. 27 (eff. July
1,2003). See State ex rel. Abraham Line. Corp. v. Bedell, W.Va.__ ,_ n.l,6028.E2d 542,
545 n.1 (2004) (per curiam) (*We note that W. Va. Code § 2 § 23-4-2 was amended in 2003, and the
_ language upon which Mr. Edens premises his deliberate mtent allegation is now found m W. Va. Code
§ 23-4- 2(d)(2)(u) (2003) (Spec. Supp.2003).”). : :




IL STATEMENT oF FAacTs®
In 2002 Mr. Arnazm sued Quad/Graphlcs allegmg it violated W. Va Code § 23-4-
2kd)(2) which ehmmates an employer’s 1mmun1ty from common law actions if the empioyer
or person agamst Whom 11ab111ty is asserted acted with “dehberate mtent ? . Mr. Arnazzi
._ invoked subsechon (ii) wh1ch strips the employer’s im_munity if the plaintiff proves:

(A) That a specific unsafe Working condition existed in the
workplace which presented a high degree of usk and a strong
__ probablhty of serious injury or death;

- (B) That the employer had a subjectlve realization and an
appreciation of the existence of the specific unsafe working
condition and of the hlgh degree of risk and the strong
_probability of serious injury or death presented by the spe01ﬁc
unsafe Workmg condition;

(C) That the specific unsafe working condition was a violation

of a state or federal safety statute, rule or regulation, whether
cited or not, or of a commonly accepted and well-known safety
standard within the industry or business of the employer, which
statute, rule, regulation or standard was specifically applicable

to the particular work and working condition involved, as
contrasted with a statute, rule, regulation or standard generally
requmng safe workplaces equlpment or working conditions;

(D) That notmthstandmg the ex1stence of the facts set forth in’
subparagraphs (A) through (C), inclusive, of this paragraph, the
employer nevertheless thereafter exposed an employee to the
.specific unsafe Workmg condltlon mtentmnally, and :

- (E) That the employee exposed suffered serious injury or death
as a direct and proximate result of the specific unsafe working
condition. '

*The statements of fact in the followmg discussion are elther undlsputed as evidenced by the
cm:lut court order or are taken in a light most favorable to Mr. Arnazzi.

)




. -(E1nph‘asis supplied);

Mr. Arnazzr 1n1t1a11y claimed two unsafe V\tork1ng COI’]dlthHS“the .narrow alleyways in
; -the bultdtng where he was \yon(mg and the fallure of Quad/Graphtcs to p10v1de him formal
forklift 1nstruct10n Sum Jud, Ord. at 2. In his response to the Motion for Summary Judgment |
Mr. Arnazzt conceded that he could not malntam a dehberate mtent acnon as o narrow
alleyways Id. Consequently, Mr Arna221 asserted 11ab111ty based upon Quad/Graphics’ fatlure
to formally tram and cettlfy hnn as a forklift operator. Id

- Mr, Arnazzt applied with Quad/Graphws seekmg a job in the b1ndery Or press
departments onh Septembel 5, 2002 Sum Jud. Ord at2. Mr. Arnazzi was unquahﬂed for these
posmons but he accepted Quad/Graphlcs offer of employment as a Iorkhft operator Id at 3.

On September 26, 2000 ME. Arnazm reported to work and recelved general workplace_

|| orientation and training and a review of procedures Id. Healso stgned some documents and

recelved mi'ormatwn about his beneﬁts Id

The next day, Mr. Arnazzi reoelved orientation on the forklifi from his superv1301 S, B111 :
Youngblood Bob Maynard and Robert Knlghten . Mr Arnazzi was a551gned a forlcltft and
_l was Instructed to operate it untll he learned how to hand]e it. 1d. Mr. Arnazzi also testified in
his deposmon that (1) he drove the forklift for several hours, Arnaz71 Depo at 59; (2) he was
shown how to refill the propane fuel tank on the forklift, zd at 65-66; (3) he was glven a
checklist in order to perform mamtenance on the forkllft to ensure it was not damaged id. at
66 (4) he was told that pedestrlans had the rlght of way and o blow the horn when approachlng

pedestrians, id. at 74; and (5) he was explicitly inforr_ned by his supervisor that there was to be




ﬁo llérseplay"fon or off the tru_ék_.” Id. at .80. Mr. Arnazzi was shown how to mQ{fe pallets With
the fork_iiﬂ in order to place théni ona “wrappef-strapﬁer,” édevice that shrinkwraps and Iabels
palleté. Sﬁm. Jud. Ord at 3, Mr. Arnazz1 is unsﬁr_é if his supervisors obServed this pfocess. Id.
Mr. Amnazzi did ot receive formal fdrklift certiﬁcatibn uiaﬁ;iﬁg'fmm Quad/Graphics,
Sum Jud. Ol‘d. at 5, apﬁarently’ becaﬁse -Quad/Graphics at the tiﬁé was holding_ _forklift
.certiﬁcatioﬁ tréining once a quarter, Maynard Dépo. af 15, .26 tMaynard Was dis_tribut_ion
'depaftmen‘_[ managér for Quad/ Gfaplliéé, id.at7.). Mr. Armazzi, Hﬁwever, fé_lt cbnﬁdent in ﬁis
skills and raised no .qucsti_ohs or concerns éb.out his .abili‘.cy_éfte;r the first déy of oﬁerating the -
forklift. Sum. Jud. 'Ord.- at 5; Arna'zzi Depo. at 90. The couﬁal_éo fOl.;nd, based on Mr.
Arnazzi’s afﬁdavit responding to the.sﬁmrr.lary judgmeﬁt mdtion, that in the fh_ree Wéeks‘
_b_étween his hir_ing and accident he k_nockcd_ovér an average of two pallets a shift and that
“”[s]uPervi'sor.s' and maﬁagément Q’uad/G_raphfcs [sic] were aWare of [his] difﬁbulties Qper_aﬁng

the forklift.” Sum. Jud. Ord. at 5, Mem. Opp. Sum. Jud. Ex.2 at 20

_ ‘Mysteribusly, Mr. Arnazzi did not testify at his deposition to the information in the affidavit.
The circuit court erred in considering the affidavit, R. Civ. P. 56(e) provides that “an adverse party may
not rest upon the mere allegations or denials of the adverse party’s pleading, but the adverse party’s -
response, by affidavits or as otherwise provided in this rule, must set forth specific facts showing that

there is a genuine issue for trial.” (emphasis added). Mr. Arnazzi’s affidavit is self-serving and
conclusory since it never identifies who the “[slupervisors and management” were that had an
awareness of his difficulties. See, e.g., Murray v, City of Sapulpa, 45 F.3d 1417, 1422 (10" Cir. 1995)

- (plaintiffs® affidavits all alleging that “it was general knowledge of the administration that it was

common practice of the members” held insufficient to avoid summary judgment since the affidavits

were conclusory and self-serving); Toro v. Krouse, Kern & Co., 644 F. Supp. 986, 990 (D. Ind. 1986)

(“[T]he affidavits do not further elaborate on-how the affiants became aware of the subjective

knowledge of the defendants. Consequently, these statements resemble allegations more appropriate

for pleadings than specific, nonconclusory facts in an affidavit offered in support of a party’s position

ina motion for summary judgment.”), specifically aff 'd on this point, 827 F.2d 155, 162 (7" Cir. 1987).

- Thus, Quad Graphics cross-assigns as error the circuit court’s consideration of Mr. Arnazzi’s affidavit.

4.




On October 19 2000, Mr Arnazm S superv1s01 Mr. nghten dtrected Atnazzi to
move pallets toa wrapper~strapper Sum Jud Ord at 5. To access the wrapper-strapper Mr.,
Arnazzr had to duve in an alleyway between TOws of stacked and loaded pallets Sum. Jud.
Ord at 5, an area where other workers had been travehng that mormng wrthout mcrdeht
nghten Depo at 76, Mr Arnazz1 allegedly questroned Mr, nghten asit looked to Arnazzi

I_ that the alley was narrow and drd not appear safe Sum. Jud. Ord at 5. Mr, nghten
' .. supposedly responded ‘“You ll be alr1ght Just go slow and you’ll be ﬁne i [d Mr Knighten
departed Id Mr Arnazzi moved the forkhft through the alleyway, zd w1th a “couple of
inches on each s1de of the truck[ ]” Arna221 Depo at 107-08, “farrly slow } . not going at full
speed[ ]” Id. at ll9 see also id, at 124 | o
| Mr. Amazzr s left foot was 1ns1de the forkllft S eab before the acotdent Sum. Jud Ord.
at 6. Arnazz1 Depo at 123 (“My foot would be on the 1ns1de of the truck.”); id. (“Q Okay. So
.you re certain as you sit here today that your left foot and left leg were 1ns1de the cab part of the
forkhft" A. Yes. ”) Mr. Arnazz1 claims that a layer sheet or a piece of wood from a pallet
grabbed hlS pant leg and pulled his left leg off the truck causmg rnjurres to his left anlcle and |
rrght knee for whrch he was awarded a 6% permanent part1al d1sab1llty workers compensatwn
award tot_aling_, as of September 23, 2003, $40,560.99 in payments and benefits, Id Mr.
Arnazz1 returned to work at Quad/Graphms on January 22, 2001 but later Voluntarlly resrgncd'

on July 2, 2001.. Id In addmon to his Workers compensatlon beneﬁts Mr Arnazz1 sued

‘Mr. Amazzr also testified at his deposmon that he never operated his forklift with his feet
outside of the running lines of the truck. Arnazzi Depo at 83.

.._5




Qu.ad/Graplucs under the dehberate intent statute contendmg that the failure to immediately
provide forkhu, cer uﬁeatron trammg upon commencement of his employment caused his pant
leg to become eaught ona piece of wood. Respectfully, the 01rcu1t court properly used common
sense and entered summary judgment for Quad/Graphlcs on this claim.
| | III. STANDARD OrF REVIEW

“A cireuit court’s entry of aummary judgment is reviewed de novo.” Syl. pt. 1_; Painter
v.‘ll-’eav:y, 192 W, Va. 189, 451 8.E.2d 755 (1994) .Thus, “[i]n considering the propriety of
summary judgment in thls case, [this Court] app1[1es] the same standard that 1s apphed at the
01rcu1t court Ievel[ ]” Warson 12 Inco Alloys Inrem Inc., 209 W. Va. 234, 238 545 S. E 2d.294,
298 (2001) Summary judgment “is one of the few safeguards in existence that prevent
frlvolous lawsults from bemg tried WhICh have survived a mot1on to d1smrss Its prmc:lpal :
purpose is to isolate and drspose of merrtless htxgatron ” Wzllmms V. Preczs:on Coil, Inc 194
'W. Va. 52, 58, 459 S.E.2d 329, 335 (1995) “Summary judgment 15 not a remedy to be
exercrsed at the circuit court’s s option; it must be granted when there is no genume dlsputed '
issue of a material fact ” Powderzdge Unit Owners Ass’nv, Hzghland Prop., Ltd, 196 W. Va. |
1 692 698 474 S.E.2d 872, 878 (1996) Payne V. Weston 195 W. Va. 502, 506 466 S E. 2d 161 '
165 (1995)
Summary judgment is appropriate if, from the totality of the.
evidence presented, the record could not lead a rational trier of
fact to find for the nonmoving party, such as where the

nonmoving party has failed to make a sufficient showing on an’
essenual element of the case that it has the burden to prove. .




- Wzllzams 194 W. Va, at 59 459 S.E. 2d at 336 (01tation omltted) “[W]hlle the undeﬂymg facts
and all 1nferences are Viewed in the light most favorable to the nonmovmg party, the
nonmoving party must nonetheless offer some ‘concrete evxdencc from which a 1easonable

[ﬁnder of fact] could return a verdict in . [1ts] favor or other s1gn1ﬁcant probative
ev1dence tending to support the complalnt 77 Id, at 59- 60, 459 SE. 2d at 336-37.
To be spec1ﬁc the party opposing summary Judgment must
satisfy the burden of proof by offering more than a mere
“scintilla of evidence” and must produce evidence sufficient for _
a reasonable jury to find in a nonmoving party’s favor. The
“evidence illustrating the factual controversy cannot be
conjectural or problematic. It must have substance in the sense
that it limns d1ffer1ng versions of the truth which a factfinder
must resolve. The evidence must contradict the showing of the -
moving party by pointing to specific facts demonstrating that,
indeed, there is a “trialworthy” issue. A “trialworthy” issue
requires not only a “genuine” issue but also an issue that
involves a “material” fact. - :
Id. at 60, 459 S.E.2d at 337 (footnote omitted), ““[Unsupported speculation is not sufficient
to defeat a summary judgment motion',”’ id. at 61,459 S.E.Zd at 338 (c'itation omitted), nor is
evidence that is -‘“merely coio.rab.le ...0risnot s'igniﬁcantly probative[ 7 id., 459 S. Ei2d at
338 (citation onntted) Snnilarly, while the party opposmg summary Judgment *“is entitled to
the most favorable inferences that may reasonably be drawn from the forecast eVIdence[ 1"a
party cannot ‘“create a genume issue of materlal fact through mere speculation or the building |
“of one mference upon another[ ]”’ Id at 61 n.14, 459 S.E.2d at 338 n.14 (cnatlons omitted).

“Inferences and oplnions must be grounded on more than ﬂights of fancy, speculations,

hunches intuition, or rumors.” Id., 459 S E. 2d at 338 n. 14




1v. ARGUMENT
Mr Arnazm asserts the elrcmt court erred in grantmg summary judgment based on Mr
Amazm s mabthty to present a przm.a facze case of prox1mate eausatmn ThlS Court should
affirm the circuit court e_1ther beeause Mr. Arnazzi’s brief is insufﬁcient to perfect his claims
or beeause the circutt court’s order ‘was pal.pably correct. | |
A, Mr. Arnazz1 s Brief is Insufficient to Preserve His Ass1gnments o.f Error Mr.
Amazz1 s Brief raises three issues that requlre resolution by th1s Court: (1) Whether OSHA
Regulation § 1910 178()) was spec1ﬁca11y des1gned to pr event fmkhft injuries; (2) whether the
issue of proxunate cause should have been subnntted to a Jury, and 3) whet}rer the crrcu1t court
| erred in ﬁndmg that the aeeldent was unforeseeable. This Court has said “many times that © [a]
skeletal argument, really nothmg more than an assertlon does not preserve a clalm Judges
are not like plgs huntlng for truffles burled in briefs.”” State 12 Ladd 210 W.Va. 413, 424 n.l,
557 S E.2d 820, 831 n.1 (2001) (eltatlons omltted) Mr. Arnazm s Brlef is 1nsufﬁ01ent to
preserve the errors it alleges
| ] OSHA Regulanon 191 0.1 78([) Mr Arnazz1 cites to several portlons of
OSHA Regulation 1910. 178([) Appellant’s Br. at 7, and makes the ipse dixit assertion that
| “[t]his legaliy mandated training is specuﬁea,lly designed to prevent the type forkhft [s1c] injury
that oecurred in this case.” Id He does not explam how the cited portlons of the regulatlon
actuaﬂy lead to the conclusion he asserts. ThlS Court has noted its “establxshed rule [to] llmlt
-[1ts] con31derat10n to.those arguments fully developed and argued . .. .” State v. Buck, 170

W. Va. 428, 431 n.2,294 S.E.2d 281,284 n.2 (1 982) See also Ohio Cellular v. Board of Pub.




Works,._l98 w. Va. 416, 424 n.l l, 48.1 S.E.2d 72l2 210n.11 .(1.996).(“However. because this
issue was 1nadequately briefed . .. we do not add1 essiton appeal ). The requlrement ofa fully
dcveroped ar gument is even more 1n1pe1at1ve when, as here a detailed regulatory scheme is
1mpl1cated Skrelvedz‘ v. EI DuPont De Nemours 372 F.3d 193, 202 n.12 (3d Crr 2004)
| (e1tat1on om1tted) (- [W]here 11np0rtant and complex issues of law are presented a. detarled
expos1t10n of argurnent [m a party’s appellate brlef] is requ1red to preserve an issue. ’”) Cf.
'.State ex rel. chheyv Hill, W Va | ., | _.n 9 603 S.E2d 177,183 1.9 (2004) (crtat1ons
: omltted) (*“It is not sufﬁc1ent that appellant raise only a general constltutmnal doctrme in
support of his request fer rehef Itis 1neumbent upon appellant to cite speclﬁc legal authonty |
and to prov1de legal arguments based upon that authorlty This is espee1ally important where,
as here the relevant area of law is new or not well defined. ’”) Mr. Arnazzi’s 1n_]ur1es wete
caused when he caught his pant leg on a plece of Wood Whlle operating a forkhft It was a
51mple Workplaee aec1dent Mr ArnaZ21 had no expert in forl(hft safety who 1dent1ﬁed any
causal relat10nshrp between the forkhft regulatlons upon which he 1e11es and the conditions
.Whlch resulted in the acc1dent Indeed Mr Arnazzr 1dent1ﬁes 10 such causal relat1onsh1p
Rather Mr.. Arnazz1 srmphs‘ucally argues that because he did not have forklift certification
training and was injured i in a forkhft acc1dent Quad/Graphlcs should be liable. Under this
' Court S prior cases, Mr. Amazz1 s superficial treatment of his argument is madequate |
2. Proxintate C‘ausation Mr. Arnazzi’s Brief asser(s that “[1]t is well
: estabIIehed that except in very limited crrcumstances the issue of prox1rnate cause is a jury

question to be decrded based upon the totahty of the evidence.” Appellant s Br. at 8. This




statement 18 then supported by reference to a prolnr strrng cite of oplnlons Id The Brief then
makes the baId statemem that “[iIn the present case, the circuit court invaded the ]ury stole as
| fact.ﬁnder The jury should have been permitted to determine by a prepondelance of all the
evrdence Whether Appellant’s lack of tramlng prox1mate1y caused or contrlbuted to the i 1n}ury
Id This cursory treatment is 1nsufﬁcrent to perfect this argument | “[I]t 1s. .. well settIed
1 that casuaI mention of an issuc in a brlef is cursory treatment insufficient to preserve the issue
on appeal » State v, Lzlly, 194 W. Va 595, 605, 16 461 S E2d101,111n.16 (1995) (c1tat1011
_ omltted)
3. Foreseeabzhty F 1nally, Mr. Arna221 argues the c1rcu1t court erred in ﬁndmg
.hIS acmdent was unforeseeable HIS Brief, however does not cite either to the record or any
pertlnent aulhorrty “The absence of these two fundamental aspects of any br1ef is fatal to this
Court’s review. See, e.g., State v. Ladd, 210 W. Va. 413, 424 n. 1 557 S.E.2d 820, 831 n.] |
(200 1) - ‘The defendant’s mere assertion, wnhout supportmg case law, is inadequate to preserve |
the a351gnment of etror.”); State v. Phelps 197 W. Va. 713, 724,478 S.E.2d 563 574 (1996)
'(per curlarn) (“The State contends the defendant’s fallure to cite to the record and to cite
- pertinent authority in- support of this ass1gnment of error .renders appellate review of this .
partleular assrgnment of error waived, “The State 1s correct that this matter is not set out
sufficient to satisfy our standards on appellate review ™. |
B. Assummg that this Court Chooses to Address the Perfunctory
Arguments in Mr. Arnazzi’s Brief on the Merits, It Should

Nonetheless also Affirm the Order Grantmg Summary Judgment
to Quad/Graphlcs

10




If thts Court does address Mr Arnazzi’ s arguments it should affirm the circuit court on
. the merits. This Cou1t has aIways requrred “the pla1nt1ff to establish each of the statute’s ﬁve
| factors.”rMumaw v. U.S. Silica Co., 204 W.Va. 6,9, 511 SE2d1 17, 120 (1998) (per'euriam), '
‘.‘Thus, in order to withstand a motion for summary judgment, a niaintiff must make a prima 1
' facie showing of dispu_te_on each of the ﬁve factors.” Id., 5 1 1 S.E.Zd at 120, "‘Therefore at the
| summary judgment stage ifa defendant should establish that no mater1al issue of fact isin -
d1sputc on any one of the five factors and such a finding i is in favor of the defendant summary
judgment must be granted to the defendant.” Id. at 11,511 S.E.2d at 121 (footnote omitted)
_ AccordDes*kms V.S W. Jack Drzllmg Co., 215 W. Va. 525, 600 S.E. 2d 237, 240 (2004)
(per curiam) Mr. Arnazm has failed to make pr1ma faele showmg of’ “direct and pioxrmate
' result ” Thus Quad/Graphrcs was entitled to summary Judgment -
'] . The opemz‘zve pomon of OSHA Regulation I 9] 0.178 concemmg Mr
Arnazzz § accident is not 1910.1 78(1) but 191 0.178(m) (4). M. Arnazzr claims that OSHA
Regulatlon 191 0. 178([) reqmrmg formal training of forklift operators “is speciﬁeally designed
to prevent the type [sic] forklift i 1n_]ury that ocourred in this case.” Appellant 5 Br at 7. A
review of M, Arnazzr s own testlmony and a readlng of all of OSHA Regula‘uon 1910.178
belies Mr. Arn_,_azz_l S argument. | _
Mr. Arnazzi contends 'that the full training mandated iiy OSHA Regulation 1910.1 78([)
Was “Speoiﬁeally designed.to prevent the type [sic] forklift injury that occurred in this case.”

Appellant’s Br. at 7. Mr. Arnazzi’s_ myopic fo(;ps on subsection (7) has led him to overlook the

1




aotual .p.ortion of OSHA Regulati_on 19:1 0.178 that directly addresses the steps te’tluired toavoid
the type of injury suffered in this.case. | | N
- OSHA Regulation 191()_.‘178(1@- is entitled “Truck Operatto_rxs” ..and specifically
| provides, “[t]he empioSfer shall prohibit arms or iegs from being placed between the uprigltts
of the mast or outsuie the runnlng lines of the truck ” OHSA Regulatlon 1910 178(m)(4) '
imposes the speotﬁc obhgatton to protect workers from havmg arms or feet 1nJured asa result
of being outside of the protection of the cabln ofthe forkhft Because the pertinent portlon of
the regulatmn relatmg to Mr. Arnazz1 's accident was OSHA Regulatton 1910. 178(m)(4), the
| c1rcu1t court was correct in concludlng that portion rehed upon by Arna221 bSHA Regulatton
1910.: 178(]) would not’ have prov1ded “any specific type of tralmng or educatton that would
have provided [Mr Arnazz1] w1t11 knowledge enabhng him to recogmze the alleged dangerous
COI‘llelOl’l and avoid his workplace 1njury[ ]” Sum. Jud. Ord at 11
Itisan elementary rule of statutory Const_ruction. both .in West V.irginiaand the federal
sy'steth that a.specific provision addressing alt issue controla.oxl/er amore general section. See,
eg, Inre Vandelmde 179 W. Va. 183, 186, 366 S.E.2d 631 634 (1988) (“Tradltlonal rules of |
statutory constructlon requ1re as We explalned in Syllabus Point 2 of State ex rel. Myers V.
Wood 154 W, Va. 431, 175 S.E.2d 637 (1970) that: ‘A Qpeotﬁo sectlon ofa statute controls

over a general section of the statute ’”) Metropolzmn Detroit Area Hosp Serv., Inc. v. United

States, 634 F .2d 330,334 (6“‘ Cir. 1980) (“It is an elementary rufe of statutory construetion that -

12




a speerﬁc p1ovrslon eontrols When the same subject matter is addressed by a rnore general
pl‘OVISIOll ”) s
In this. case, Mr. Arnazzi .testiﬁed that he. was. certain that when he wae' operating his.
forklift his left foot and leg were 1ns1de the cab Arnazzi Depo at 123, Indeed Mr. Arna221 _
testlﬁed that he never operated his forkhft Wlth hlS feet outs1de of the runmng lines, zd at 83
because it was “[k]lnd of an innate safety comrnon sense” to keep arms and feet 1nsrde the
' forkhﬂ: Id. at 80-81. Mr. Arnazzi’s own testlmony estabhshes that at the tlme of his accident
his conduct was consistent with both common sense and OSHA Regulatlon 1910. 178(m)(4)
Mr. Arnazzi hlmself proves his conduct before the accident complied wrth "the speelﬁc safety -
provision of 1910 198(m)(4) Thus, he cannot show proxunate causation and Quad/ Graphlcs
is entitled to summary judgment, See chhaid 12 Swzber 760 So.2d 355, 361 (La. Ct. App
1 999) (summaly Judgment granted because no cause—m—fact shown—evenif funeral home falled

to instruct plamtlff on how to drive in funeral processmn plamtlff’ s driving was con51stent with

' What instruction would have requlred) 6

_ 5L1kew13e both West Vlrguna and the federal system apply the canons of statutory construction
to administrative rules and regulations. See, e. &, Black & Decker Corp. v. Commissioner of Internal
Revenue, 986 F.2d 60, 65 (4th Cir. 1993) (“Regula’uons like statutes, are interpreted aocordmg to the
canons of construction.”); Cookman Realty Grp., Inc.v. Taylor,211 W. Va, 407,412, 566 §.E.2d 294,
299 (2002) (citations omitted) (“A cardinal rule of textual interpretation requires, of course, that
statutes and administrative rules “’be construed as a whole, 50 as to give effect, if possible, to every
word, phrase, paragr aph and provision the1 eof.”’”).

*To the extent that the circuit eourt’s order-did not rely on subsection m, “it is permissible for
[this Court] to affirm the granting of summary judgment on bases different or grounds other than those
relied upon by the circuit court,” Gentry v. Mangum 195 W. Va 212,519, 466 S.E.2d 171,178- 179'
(1995) (footnote omitted).
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2 | Mr Amazzz relies on legal coneluszons in argumg agamsr summary
' judgment and hav fazled fo show any dzspuz‘ed materzdl facts that would allow htm lo survive
summary /udgmem A motion for summary Judgment tests whether there exrst any genurne
issues of material fact, Consequently, “ItThe party opposmg a motion supported by ewdenee
cannot dlscharge his burden by allegmg mere legal conclusmns 1nstead he must present
affirmative ewdence in order to defeat a properly supported motlon for surnrnary Judgnlent ?
Hicks v. Brysch 989 E. Supp 797, 807 (W.D. Tex. ]997) (footnote omltted) Here, M.
Ar11a221 cites wrth an 1ncantory repetitlveness a plethora of cases observrng that the issue of
proxrmate cause is generally ajury questlon Anpellant’s Br. at 8 9. However this “argurnent”
is really a legal conclusion, i.e., that proximate cause is usually a jury question. Citing to an
1Husory truism does not satrsfy Mr. Arnazzi’s burden as: |
| The mere fact that a particular cause of action contains elements
which typically raise a factual issue for j Jury determination does
not automatically immunize the case from summary judgment.
The plaintiff must still discharge his/her burden under Rule 56,
by demonstrating that a- legitimate jury quest1on i.e., a genuine
issue of material fact, is present. | |
F ranklin D. CIeckley, et aI , Litigation Handbook on West Vzrgmm Rule of Civil Procedure 924
n 106 (2002) See also Brady v. Deals on Wheels, Inc., 208 W. Va, 636 642- 44 542 S.E.2d
45 7 463-65 (2001) (pex curram) (grant of summary Judgment afﬁrrned because plamtlff farled :
to make out a prrma faele Showmg of proximate eause)
Mr. Arna221 cannot survive summary Judgment by aseertlng the trulsm that in general

proximate- cause is a jury issue; rather, he must show why in this case proxunate cause. 1s a jury

questron In the absence of such a showrng, Quad/Graphies is entitled to summary- judgment.
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Sée, e.g., T olley v ACF ]ndu&z‘., I.nc.., 212 W Va. 5-48, 55.8'—59',' 575 S.E.2d 158, 168-69 (2002) |
| (per éuriam) (smﬁmaﬁy jﬁdgment in deliberate iﬁtent case.afﬁrlhedrbecause plaintiff failed to
| show pi_'ox.imaie c:a.use.).7 Indeed, not oniy has Mr., Arﬁazzi’_s failure to provide a factuél
afgumentrelating to causatidn, under the facts in this éase he caﬁhotdo So.

.. - Under West Virginia law, “[t]he proximate caﬁse ofan injﬁry has two diiﬁensions: first, .
the injury resulting from the negligéncé mi;st have been r_easbﬁably foreseeéble to :_a..prudent
person; and éeconi the actor omission must have caused thé inj ufy..” Bellomyv. Unz;fed States,
888 F. Supp.-.76_0, 76.6“ (S.D. W. Va.1995). Proximate c.ause cannot rest upon siaequlat’ion,
conje.ctl.lré; sUrmise, or mere_possibility. Télley, 212 W. Va. ét 558 575 SE2d at. .168;. Crane
Equzp. & Rent. Co. v. Park Cérp. , 177W. Va. 65, 69, 3.50 S.E.2d 692, 696 (1986) (pei‘ curiam);
,.S‘tat'e..ex rel. 'S.méll'zér v. Sawyers, 149 W, \}a. 641, 644-45, 142_ '.S.E.2d 886, 889 (1965); Sy‘l.’
| Pt.2, Vance v. Virginia Po'cahomas Can Cb’., 74 W. Va. 7_28,. 82 S._E.. 1081 (1914) Yet, Mr |
Amnazzi’s éase rests pfecisely upoln speculation, conj ebture‘, s_ltrfﬁiéé, an_d. mere possiﬁflity. u
Mr. Arnazzi’s entire theofy of fhe éase is predicat.ed upon Qﬁad/G;aphics failure to fully
.follbw OSHA Reg_ula;tion 1910.178()). Hoﬁever, When qﬂes’tioﬁed as to how Régulaﬁén

1910.1 78(D training would have prevented his accident,_he Waé_only able to .say,

'Mr. Arnazzi claims that “the circuit court invaded the Jjury’srole as fact finder.” Appellant’s

Br. at 9. However, when there are no disputed issues of material fact in a case, the jury hasno role. See

Syl. pt. 4, in part, Harrison v.. Town of Eleanor, 191 W. Va. 611, 447 S.E2d 546 (1994)

(“Determinations involving questions of law are within the sole province of the court, while

determinations of fact are within the province of the jury.”); Barrets v. Independent Order of Foresters,

625F.2d 73,75 (5™ Cir. 1980) (“Summary judgment is authorized where there are no issues of material

 fact in dispute. In such circumstances the Jjury, ag trier of fact, hasno role . . . 7). “Accordingly, since

the facts surrounding this issue were not in dispute, the application of the Act was a matter of law to

- be decided by the [circuit] court.” Angell v. Chesapeake and O, Ry. Co., 618 F.2d 260, 262 (4" Cir.
1980) (footnote omitted). _ ' - '
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' Okay I believe if I Would have had trammg, some safety
training in driving a fork truck, that I would not have drove this
alley way. I knew it was unsafe the day 1did it. I think if T
would have had the trammg I would have said, “no, its an unsafe -
condmon ” : '
Arnazzi Depo at 242, L1kew1se he testified, “I think if T had had a safety class I would have
had more knowledge about drwmg the truck and poss1bly would have said, ‘no, I’m not going
“to drive down through there.”” Id. “I bel1eve 1 would have poss1bly recogmzed unsafe
| condltmns and knowmg that I could say no to it.” fd at 243. See also id. at 250:
I believe had I had some safety trammg and knew more about
the fork truck I probably would not have driven down the aisle,
F'would have recognized and maybe known what my rights were
about safety, but I didn’t have the class so I just did what T was
told.. .
Astomshmgly, as late as October 15, 2002 Mr. Arnazz1 was unable to 1dent1fy a smgle aspect
ofa hammg program that would have avmded his acc:dent id. at 242 243, 244, nor was he
even able to explam what he thought m1ght be 1ncluded in a training program that mlgh‘c have
helped h1m Id at 248-49. As the 01rcu1t court recognized, “[ijn. hlS deposmon the Pla1nt1ff
adm1tted that 1t is only through speculatmn that he can assume that he would have recewed
'trammg that woulcl have prompted him not to proceed down the alleyway ” Sum Jud. Ord. at
H. Never d1d Mr Arnazzi pomt to any regulahon dealmg with a speelﬂc unsafe working
condmon ex1sted in the workplace whlch presented a high degree of risk and a strong 1

probablhty of serious mJury or death ”as requ1red by statute, that proxnnately resulted in his .

injury. All the training in the world cannot lalgevent a something from inadvertently catching
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‘a forkhft operator’s .pant leg whlle operatmg in clese quarters which themselves. present no

“known safety hazard | |

Tﬂrs Court has cleaﬂy stated that ra statutory v1olat10n is evrdence of neghgence only

when “‘such violation is the prox1mate cause of injury. See e. g Powell V. erchell 120 W
Va. 9,196 S.E. 153 (1938), Porterfield v. Sudduth, 117 W Va. 231 185 S. E 209 (1936) '
Yourl‘ee v, Hubbard 196 W. Va. 683, 687,474 S, E 2d 613,617 (1996) (footnote omltted) See
also Syl Pt 1, Anderson v. Moulder, 183 W. Va 7’7 394 S E. 2d 61 (1990) (¢ Vrolatron ofa
statute is prima fa01e evrdence of neghgence In order to be actlonable such vrolatron must be.
the proxunate cause ofthe plaintiff's injury.”).” Arbaughv Bd. of Educ., 214W Va. 677,681,

' 591 S.E.2d 235 239 (2003) In this case, Mr Arnazm srrnply failed to establish any causal
connectmn between the alleged regulatory v101at10n and the accrdent

| The Lou151ana Court of Appeals afﬁrmed the granting of summary Judgment inacase
with issues similar to the case sub Judzce In Reinhardt v. G’rearA&P Tea Co., Inc.; 829 S0. 2d
600 (La. Ct. App 2002) a plamtlff ata supermarket was mJured when another customer rrdmg
ina motorlzed shopping cart struck her Id at 602. The plamtlff testified at her deposn:lon that

the other customer told her at the scene that the other customer’s sleeve caught in the cart’s
controls causmg it to go forward. Id. Affirming the summary judgment the eourt of appeals

held: | B

Here, plaintiff urges first that the conduct whrch renders |

defendant liable is its failure to instruct the clderly woman in the

proper operation of the cart. Hpwever, even assuming that the

grocery store should have given such instruction, its failure to do

S0 is not causally related to the accident. Plaintiff’s only factual
explanatron for the incident is not that the woman did not know :
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how to operate the cart safely, but 1ather that her sleeve .
1nadvertently activated the controls:

Id. at 602, Like the pleint_iff in Reinhardt, Mr. Arnazzi’_s eltly factual'explanatien for the
aceident is that his foot was lnad 'ert“ndy puﬂed .ou"' ofthe cab. E en if Mr. Arnazzi is correct
- that h1s foot was pulled from the forkhft he has failed to demonstrate a causal relat10nshlp
| between hlS lack of tretnnng and the accident beyond sheer speculatlon conjecture, Or surmise.

The mere occurrence of an acmdent is 1nsufﬁc1ent to show liability, ¢/ 13B Mich. Juris.

Neglzgence § 23 at 389 ( 2002) ( “Neghgence cannot be presumed from the mere Vua“pening of
an’ acc1dent 7y As the circuit court succmctlv found, Mr. Arnazzi can enly speculate fhet
training would have prevented his ‘accident, but “sueh a Ieap of fa1th standmg alone 15
: 1nsufﬁ01ent and proves fatal to the Pla.mtlff’ s prima facie case of dehberate intent under W. Va
Code § 23—4 2(0)(2)(11) i Sum Jud Ord. at 11:# | |

' The mere existence of a safety standa1d vrola‘uon is p1a1nly 1nsufﬁc1ent Where there is

no ev1dence that such V101at10n 1s causally-related to an accn:lent In Florence 12 nght 217 Ga.

. BIndeed itis difficultto fathom what additional training would have avoided the accxdent when
Mr. Arnazzi himself cannot state with any certamty how his foot was pulled from the forklift. In his
~deposition, Mr. Arnazzi initially said that a piece of cardboard (a layer sheet) shagged his pant leg and
pulled his leg outside of the forklift. Arnazzi Depo. at 124, However, Mr. Arnazzi then testified that
“I don’t know what grabbed my leg, T don’t know if the layer sheet grabbed my leg or a piece of wood
from the pallet grabbed my leg or what pulled my foot off. I was not looking at my foot at the time of
the accident.” Jd. at 124-25. He further testifi ed, “I believe that when I went through it somehow
caught my pants leg and pulled my leg off the truck. I don’t know what pulled my leg off the truck.”.
1d. at 126. At best, Mr. Arnazzi was able to speculate that “I didn’t see what actually—it could have
been a slither of wood sticking off one of the pallets. There was something sticking out.” Jd. at 127.
Mr. Amazzi’s own deposition testimony shows that even he cannot state with any sort of definitiveness
as to what actually caused the accident. In opposing summary judgment, “[i]nferences and opinions
must be grounded on more than flights of fancy, speculations, hunches, intuition, or rumors.” Williams,
194 W, Va at61n.14, 4S9SE2dat338n 14 '
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App. 799,459 S.E.2d 436 (1995), homeowners’ sued a builder claiming that building code
violations were the proximate cause of their injuries. The court rejected this argument, stating
that:
Negligence per se is not liability per se. See generally Biggs v.
- Long, 212 Ga. App. 195, 199, n. 4, 441 S.E.2d 677 (1994).
~ “Negligence, it should be remembered, is in itself [only] one of
the essential elements prerequisite to a cause of action in a given
case.” Platt v. Southern Photo Material Co., 4 Ga. App. 159,
163, 60 S.E. 1068 (1908). “Even if plaintiff[s] could show that
the {lack of a walkway and accessible lighting in the attic] was
negligence per se as a violation of the building code, [they]
would nevertheless be precluded from recovering because of the
equal knowledge rule.” Sullivan v. Quisc, Inc., supra at 116,
427 S.E.2d 86. Here the absence of the element of proximate-

~ cause, regardless of any building code infractions, is fatal to the
Florences’ claims, S

14, at 800; 459 S_.E_.zd at 438.

Esse_r.lti'ally.,. Mr. Arnazzi argues that Quad/ Graphics’ failure to provide forklift
certification trai ning was alone sufﬁci_ent to p'résent genuine issues of material faét on causation.
But this very Coﬁrt, 111 aﬁ opi_nioﬁ cited by.ot_l.ler_coﬁrts,.g has helld fhat the abseﬁce of é iicelﬁse
or certificate is insufﬁcient,_ staﬁding aloné, to defeat suﬁmwy judgment, Speéiﬁball_y, this
Court he_ld_that hiring a pérson to do W'ork who Wa_s not licenséd té do such work was not
sufﬁcient to es‘_tablish' negli gent hiring aé -a. rﬁattér of law. Kizer V. Haqur, 211 W.Va. 47, 561
S.E.2d 368 (2001), I - |

In Kizer, a cable cOmpar‘xy einployee filed a cléim fo.r injuries sustained in a fall from

a utility pole while stringing cable. 211 W, Va at 50, 561 S.E.Zd at371. The plaintiff alleged

- %See, Ie. 2., Shabazz v. Techion Corp;, 116 Wash. App. 1002, 2003 WL 734527 at *3.

- 19




that the homeowner S son was neghgent in hlrlng an unhcensed electr1c1an Who failed to hook
'up a circuit breaker to neutral wire. Kizer, 211 W. Va.at 51 n, 6 561 S.E.2d at372 n.6. To -
support his claim, the plalnurr 01ted to a state statute requmng a l1cense to perform electrical
work. Kizer, 211 W. Va. at 52 561 S. E 2d at 373. This court observed that the statutory
violation was not enough to prove neghgent hiring by the defendant as a matter of Iaw because
the plamtlff still had to show that the statutory violation pr oxrmately caused hlS 111] urles Kzzer
211w, Va at52, 561 8. E. 2d at 373, Those are precrsely the circumstances of thls case and the
circuit court was plalniy warranted in awarding summary judgment

3. Mr Arnazzz cannot conrradz ct hzs own tesrzmony inan eﬁ”ort to show that his
acczdent was foreseeable “One requisite of proxxmate cause is an act or an omission which
aperson of ord1nary prudence could reasonably foresee might naturally or probably produce an
injury . . . .” McCoy V. Cohen 149 W Va 197 214, 140 S.E.2d 427, 437-438 (1965). A
defendant

is not responstble for a consequence which i is only possﬂole

according to occasional expetience, but only for a consequence

which is probable according to ordinary and usual experience.

The natural and probable consequences are those which human

foresight can foresee, because they happen so frequently that -

they may be expected to happen again, " The possible

. consequences are those which happen S0 mfrequentiy, that they

are not expected to happen agaln
13B Mich. Jusis. Negligenee § 12 at 387 (2002) (footnote ornitted). Mr. Amazzi contends that
“Appellees observed [him] operating a forklift in an unsafe manner, but continued to allow him

to operate the forkhft without trarnmg » Appellant’s Br. at 9. Apparently, Mr. Arnazzi rests

this assertion upon the testlmeny of Robert Maynard id. at3 (crtmg R.at 720 22) who testified
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to Mr. Arnazzr s habit of dr1v1ng his forkllft “wrth hrs left foot tlpped outsrde of the conﬁnes
of the forkhﬂ ” Maynard Depo at 37. . Mr Arnazzr hrmself though contradrcted thls |
tes trmony by testrfymg he never operated hlS forklift w1th his feet outside of the runmng lines,
and that no supervrsor mcludrng Mr Maynard “ever called [him] on thls[ i Arna221 Depo
at 83 For the same reason a p1a1nt1ff cannot avoid summary Judgment by submrttmg their own
' affidavit contradl cting therr deposrtron testlmony, Kzser v, Caudzll 215 W. Va. 403 409, 599
S.E.2d 826, 832 (2004) a plarntlff cannot aV01d summary Judgment “by proffering testrmony
from another person that eontrad1cts the plalntlft’s own testimony.” Prosser v. Ross, 70 F.3d
1005 10{)8 (8ﬂl C1r 1995) See also OmniSource Corp v, NCMAmemcas Inc 313 F. Supp.2d
880, 890 n.13 (N.D. Ind. 2004) (“NCM’S attempt to create a genuine issue by contradrctrng its
own witnesses, and even 1ts previous brlefs is unava111ng )10
| V. CONCLUSION

" The dehberate 1ntent statute was never 1ntended to expose. employers to c1v1l habrhty
in addltron to workers’ cornpensatxon llabllrty for srmple workplace accidents. While operatmg
a forkhft in close quarters whrch violated no known safety standard, Mr. Arnazzi apparently
caught his pant leg on a piece of wood Although Mr Arnazzr invokes a federal regulatron
related to operator training, he did nothing to establ‘ish any nexus between the absence of full
forklift certiﬁcation tra_ining and this accident. Rather, when asked, Mr. Arnazzi gave only

‘evasive, speculative, conjectural, and outright dismissive answers when asked how such

'“Rellance on federal precedent here is especially approp1 iate for this Court is Kiser observed
- that “[t]raditionally, this Court has utilized decisions of federal courts when inter preting and applying
our-Rules of CIVll Procedure ? 215 W. Va. at 410, 599 S.E.2d at 833
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trammg Would have av01ded the a001dent Finally, i in an effort to demonstrate foreseeabﬂlty,

- M, Arnazzx is 1elegated to relylng on testlmony f10m an employee of Quad/Graphics dlrectly

| contradwtmg Mr Arnzaai’s own deposmon testunony Mr Arnazzi has faﬂed to meet his

burden in th1s case and th1s Court should affirm the Cll‘cult court
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I, Ansﬂ G. Réfne&', do hereby ceﬁify_ i‘:hat_ on the 15 “ daS( of December, 2004, I served
the fofe'going “BRIEF OF | THE APPELLEES” uf)oﬁ the foﬁowing coupsel of .rec'ord_' ’by
~ depositing true copies thereofin thé'ﬁhitéd States mail, postagé prep_aid; addresééd as follows:
| Harry P.. '\.Vad;cl.ell,' Esquife | |

300 West Martin Street -
Martinsburg, West Virginia 25406
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