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DO NOT REMOVE * IN THE SUPREME COURT OF

FROMFILE ~  FOR THE STATE OF WEST VI

TINA BURCH, APR - 2 2004
Petitioner,

Vs. | : . Case Action No. ERRY 11, CLEHK
: o {Underlying proc #%&DF@@F APPEALS
Clay County Clrc it CourOFWE TV!R(&INIA

PAUL S, in his official capacity
as Next Friend and Guardian of
Z B 'S aninfant,

Respondent.
BRIEF OF AN AMICUS CURIAE
Comes now .T efﬁey L. Hall, the court- appomted Guardian ad Litem forZ: B

St an infant, and for his brief as an amicus curiae, states as follows:

I. KIND OF PROCEEDING AND NATURE OF RULING BELOW

| This is an appeal from the December 2, 2003 Circuit Court Ordef of Remand
(hereafter "Order of Remand") denying the Pétitioner Tina Burch of the cﬁstody ofZ. B '__,',
S x which child th_e‘Pe.titioner and hér éame-sex partner, Christina S Z | | s biological
mbther), Jointly raised together since the biﬁh ofsaid child on. | , s, Christina S1
died on June 1, 2002. The custody dispute in the underlying proceeding was initiated by Petitioner

Tina Burch With the consent and encouragerrient of the biological father, Clifford Kincaid, a co-’

: ‘petitic.me_r. The }espondent Paul § is the natural father of Christina S , and the ‘inatemal
gfandfathe_r of Z B S | Your amicus curiae hereiﬁ isthe cduﬁ-éﬁﬁointéd Guardian ad
Litem of Z B | Si and has recommended Afhat Tina Burch be'awarded custody ovér all
otherl parties. .

The Order of Remand overruled both the recommendation of your undersigned




Guardian ad Litem and tlre Order of Family Co»urt Judge ﬁiﬁdthy Ruc-:kralan.‘:}The‘Ordér of Remand |
.declined to extend custodial Sténding fo Tiﬁa Burch, and 's.aid Order states rhat neit.her the legislature |
' nor thrs Coﬁrt have 'speciﬁcally extended the _concépt of "psycholo gical parent"” to include the former
same sex pérrtnér ofa bioiogical parént’. 'It..is from that rﬁling ihat your Guardiarl ad Litem appeals, -
~and secks the reversal thereof. The Order of Remand flirthér provides that the matter be remanded .
fora custodial deterrnination between the biological father, Clifford Kincaid, and the'réspoﬁdent PauI
S That proceedmg is still pendmg before the Circuit Court. By Order of December 22, 2003,

the C1rcu1t Court ruled that 1ts Order of Remand is a final appealable order regarding the Petltloner .

Tina Burch.
1I. STATEMENT OF FACTS
In September, 1998, the Petitioner Tina Burch (hereafter "Tina") and Christina &
(hereafier "Chris"), the natural motherof Z. ;° B 3. (hereafter"Z "),beganto live and
cohabit together as a same sex couple, along with Tina’snatural child, A B \ in Clay County,

West Vir, glma Tina and Chris enlisted the help of the Petltroner Clifford Kincaid (hereafter "C1iff™)
to 1mpr6gnate Chns so that Tina and Chris could have a child to raise to gether Cliff and Christina
were sexual partners only for the sole purpose of impregnating Chiris. From April, 1999, when
Chris’s pregnar_tcy \nras r,onﬁrmed, Tina accompé.nied Chﬁs to all prenatal medical appointments. .

Z  was borh on. | . Subsequent DNA tests contrlusivély established Cliff as the

biological father. |

| | From the dateofZ s blrth until Chris’s untlmely death on J une 1, 2002, Tina and
~ Chris raised Z along with Tina’s daughter A , as a family unit. Both Tina and Chris sha:red

in thé'normal day to day care taking functions for Z: . Since it was not the intention of either Chris



ér Tiﬁa to have Cliff i)lay an extended: roleinZ s ﬁpbﬁngingﬁ, Cliff oniy c'>c.caslionally vi sited witﬁ
Z;_ | » and he did not assert any custodial rights to Z; “_Ig “until after Chris’s death; and even in such
case, he did then and does now consent to the Court awarding custody of Z.  to Tina. Pn'ér to
Chrié’s death, the respondent Paul S ~ andhis 'wifé maintained a traditional grandpaljent- grandchild
relationship _with Z: |
On the day of Chnis’s death, Paul § ,thfough the aésistance of certain relatives,
obtained physical custody of Z Vfrom Tiné.' On June 10, 2002, the Cléy County k(-jommission_
| granted Paul S ’s requesf that he be appointed as guardian of Z: .. On July 1.6,'2002, Tina filed
' her petition for éust(;dy and she was joined in hér petition by Cliff, who cénsénted to and supports
her ﬂia;;m for cﬁstédy ofZ  Your undérsigned Guardian ad L’item was éppoiﬁted by Family Court.
Judge Timothy Ruckma’n to conduct and investi g_ati.on and make a report to the Court regardiﬁg thé
facts of this matter, which report was filed December 9, 2002. |
"An in&ependent psychologicél rei)ort confirmed your Gﬁardian ad Litem’s finding that
a strong parent-child bond ekists between Tina and Z . Thé Family Court Judge adopted this.

finding in his custodial order. Your Guardian ad Litem also found that a strong sibling brond exists

bgtween Z and Tina’s natural child, A . The Family Court J udge likewise adopted this latter

-~

- finding. In addition, j/our Gﬁardian ad Litem found that no party raised any parental fitness iséu_e
regarding Tina’s shared upbringing of Z . Again, this_ﬁnding was ultimately adopted by the_Family
Court Ju&ge. ‘

On July 25, 2003, Judge Ruckman awarded prilﬁary .cuétody ofZ .to Tina, stating
that Tina hﬁs standing to seek cﬁstody of Z  asa"psychological paren " due to the signiﬁcant care
taking serviées she provided prior 'to Chris’s death and the strong parent—child. .bond that exiéts

between Tinaand Z . The respondent Paul S: " and co-Petitioner Ciiff were accorded lesser



parent_ing tirrre, the equ_ivale'rlt of tra.ditiona] Vi.s_itationlri gﬁts. J-ud.g_e- Rﬁek:man also noted that Tina
did not rely upon her lesbian relationship Wit}r Chl’lS to claim psyehological parent status. .T.Fhe
relationship between Chris andr Tirra was not considered material by Judge Ruckman anei it only
served as a eackdrop to explain'how and Why Z' 7 ca‘ne to be in custodial contact with Tina. |
.Res.pondent S | appealed the Juiy 25, 2003 Order to Circuit Court Judge Jack
Alsop, who issued the December 2, 2003 Order of Remand overturning the award of custody to Tina.
On December 22 2003 Judge AIsdp issued a further Order which deemed the December 2 2003
Order of Remand as a final appealable order as it affects Tina. AlthoughJ udge Alsop did not disturb _
any factual findings made by Family Court Judge Ruckman; Judge Alsop nonetheless ruled that Tma ‘
lacked standing as a psychological parent to seek custody of Z. |
Interestingly, and as somethirrg ofa poet-script, at the remand hearing before Judge
Ruckman held on February 24-, 2004, the respondent S did not seek to have a further evidentiary |
hearing, but rather was satisfied with relying upon the findings of fact previousiy made by Judge
Ruckman in his July 25, 2003 Orrier granting eus_tody te Tina. That Order again found that no claim

of unfitness has been raised with regard to Tina’s exercise of custodial responsibility of Z

- II. ASSIGNMENTS OF ERROR"
" 1.Ina custody dispure with the biological maternal grandfather, the same-sex ﬁartner
of a deceased biolo gical mother has standirrg asa psychoiogical parent to be awarded cuetody ofa
year old child she helped raise with said brologrcal mother from birth, particularly where the
blolo g1ca1 father consents to custody being awarded to the non-brologlcal mother.
-2 The judiciary, and not the legislative branch, is the proper forum for interpreting

prior court rulings, to include whether a same sex partner of a deceased biological mother has




standing to be awarded custody, unless her lifestyle is demonstrated to have a deleterious effect upon

the subject child.

IV . POI_NTS, AUTHOﬁITIES, & DISCUSSION OF LAW
_ A. Inacustody dispute with the biological .matem'al grandfather, the same-sex pmer
of a deceased biological mother has standing as a psychological parent to be awarded
custody of a.  year old child she helped raise with said biological mother from birth,
particularly where the biological father conserits to custody being awarded to the non-
biological mother.
| The facts in this case are not in dispute. Even when thé Circuit Judge ov-ertumed the :
Family Court lJ udge’s awar& of custody to Petitioner Tina, hé rgpeated vérbatim the findings of fact
made by the Family Court Judge. | Further, at the Febrﬁary 24, 2004 refnand hearing, the respondent
did not request an additibnal evideﬁtiary hearing, but was satisfied, as were all other parties, to rely
upon séid ﬁndings of fact.
Giyen that it is not factually diépﬁted that Petitioner Tina served as a psycholo gical
: pérent of the infant Zs :as found by the Family Court), thié Court should adciress whether custodial
_ standing asa psychological parent can be denied to -Tina because she was in a same sex relationship
withZ  ’shiolo gical mother. Furth_er, this Court should address whether custordi al standing as such
ﬁsychological pérent can be denied to Tina where the biological father of Z~  consents to and
supports Tina’s custodia_l claim where the real dispute is between Tina and the biological grandfather,
th) has not Been found to be a psychological parent of Z | |
In fn re Brandon L.E., 183 W.Va.. 1 13, 394 S.E.2d 515 (1990), this Court recognized
the concept of awarding custody to a “_psychoiogical parent." This Court stated that:
If a child has resided with an iﬁd‘ividual other than a parent for a significant period of -

time such that the non-parent with whom the child resides serves as the child’s psychological
parent, during a period when the natural parent had the right to maintain continuing



' substantial contact with the child and failed to do so, the equitable rights of the child must be
considered in connection with any decision that would alter the child’s custody. To protect
the equitable rights of a child in this situation, the child’s environment should not be disturbed
without a clear showing of beneﬁt to hnn, notw1thstand1ng the parent’s assertlon of a legal
right to the child.

Id. At121 and 523. See also Ortner v. Pritt, 187 W.Va. 494, 419 S E.2d 907 (1992} and Sunyder v.

Scheerer, 436 S.E.2d 299 (W.Va. 1993). No where in these rulings did this Court state that the

concept of a psychological parent is limited to those parties biologically related to the subject child.

Inthatregard, Tina’s non-biological connectiontoZ  does not prevent her from claiming custodial

status as épsychological parent.
Iﬁ his Order of Rema.nd,. the Circuit Judge denied standing to Tina by appafently
relying in part on that portion of the above holdiﬁg_ in .In re Braﬁa’on L.E. that states ”...‘during a
period when the naturalr parént had the ri ght to maintain continﬁing substantial contact with the child
and failed to do so..." Ij; can be Surﬁlised from this that the Circuit Judge believed that since
Christina (the natural parent) did not fail to maintain continuing substantial contact with Z:  , that
Ti;la can not be ‘cIaSSiﬁed as apsycholo gi_cal pareﬁt. Tlﬁs interpretation of Judge Alsop’s reasoning
is further buttressed by his relianqé on In re Jade E.G. and James A.G., 329 S.E.2d 325 (W.Vé.
2002), wherein he suggested that in order’ for a third pa:rﬁr to seek custodjf ofachild fro_rh a fit natural
or adop’;iVe parent, a "transfer" of custody must first have occurred,
Clearly, Christina never traﬁsferred custody to Tina, nor did she fail to maintain
c.onltact withZ . It was the intention of this couple to raise fhis child together, and those fabts are
.-n'c.>t in dispute. If Judge Alsop’s ébéve féﬁonale is adopted to dény staﬁding't-o Tina, then there are
no parti_es, including Respondent S who can claim standing as a psychologiqal parent as
-Chriétiné never trénsferred custody to any ﬁm“ty, nor did Christina fail to maintainvcontact withZ |

while he was in anj other party’s custody. Your Guardian ad Litem would suggest that cases



subsequent to I re Brandon L.E. do not rely on that portion of its holding (dealing with maintaining
contact and failing to do so) in finding that a pﬁrty had standing to seek and be awéfded custody as
| \ | apsychological bérent.' See In re Jade E.G. and James A.G., infra, Overfieldv. Collins, 483 S.E.2d
27(W.Va, 1996),_ and Bowman v. Blevins, 5-57 S.E.l2d_ 303 (W.Va. 2001). |
| ‘The Circuit Judge further denied standing to Tina by relying on cases which involved
a dispute between a 110n~bi01§gicélly related party such as Tiﬁa and such party’s former same sex
pértner, who was the biological parent of the Subj ect child. Inr such disputes, asnoted by J udge Alsop |
in his Order of Remand, thé vast majority of decisions qf Court.s in other States ruled in favor of the
biological half of the same sex rel_aﬁonship. Your undersigned Guardian ad Litem agrees with Judge
| Alsop that in a dispute involving lsuéh parties, the rights of the biological half of ihe same sex
rela.tionship should geﬁerally prevail. |
However, as should be obvious in this case, the surviving. bioiogical father has
cbnsented to and sypports the custodi.al claim of Tina in her dispute withrespondent S | As such,
, the rationale of all of suc.h cases cited by Judge Alsop, whorrelied on an ALR reference to West
Virginia Code § 48—.9— 103 (Parties to an Action under this Article), 80 A.L.R. S“‘ 1, are not applicable
to the dispute which this Court must now address. |
In almost all of the cases cited by Judge Alsop, standing was granted to the non-
biological partner to at leas_t. seek visitation rights. The rétionale of these cases would in fact support
| Petitioner Tina’s claim of standing as a psychological pafent; particularly where the opposing party,
as in this case, is not the 1iatui‘al parent of the éubject child.. In this régard, the Circuit Judge’s
statement on page 15 of the Ordér of Re_mand that the concept of a-_psychological pﬁent "does not
~ extend to a same sx paﬂrtne.r, who resides with the natural parent” is simply contrary to tﬁelholdings

in such cases.



Judge Alsop élé_o apparently i 'gnore.d aVW.eaIth' of decisions that iﬁ faét gratlit.standing
to seek cﬁstody and/or visitations to a same sex partner who is not the biological barent ofthe subject
child. Seg eg., T.B.v. LRM., 786 A.2d (Pa. 2001)(former lesbian partner stood in loco parentis
to the child and had standing to bring action against biologica_i mother for visitation), Rubano v;
DiCenzo, 759 A.2d 959 R.L 2000)(f0rme1' pariner of lesbian mothér had sfanding to seek visitation
given her parent-like relétionship with 1:116 cllild); JC ov. C.T., 711 N.Y.S.2d 295 -(N,Y. Fam. Ct.

' 2000)(1ack of biological relationéhi’p betﬁeen former lesbian partner and children she and natural
mother raised together was not a bar to claim for visitation rights), SF v. MD., 751 A2d 9 (Md.
2000)(co-parent had standing fo seek custody or visitation where lesbian couple rafsed child
toget‘neﬂa case of first impression for Maryland’s highest state court); V.C.v. MJ.B., 163 N.J. 200
_ 748. A.2d 539, cerr.. denied, 12.1 S.Ct. 302 (2000)(a lesbian co-parent had standing to seek both
visitation and custody of the twins her former partner bore while they were a couple, although onthe
facts of the case the court denied joiﬁt custody); EN.O. v. LM.M., 429 Mass.r 824,711 N.E.2d 886,
cert. denied, 120 S.Ct. 500 (1999)(n011—bi010gica1 parenf jwa's a defacto parent and it was in best
interests of child to continue visitations.with her), ;Ba'rnae v, Barnqe, 943 P.2d 1036 (N.M. Ct. App.
1997)(non-biological mother can make a "colorable claim of standing" to assert a legal right to
continuing‘ relationship With subj ect child); JA.L. v. EP.H., 682 A.2d 1314 (Pa. Super. Ct.
I996)(n01_1~birth mothér of lesbian couple stoodrin loco parentis to child and had standing to pursue
‘custody); Jn re Custody of H.S.H.-K., 193 Wis. 24 649, 533 N.W.2d 419, cert. denied, 116 S.Ct. 475
_(1995)(noi1-biologi¢al mother’s claim for visitation permitted upon demonstration of "pai‘ent—like
| relationship” with child); and 4.1 v. C.D., No. 940902124, Court’s Ruling on Standiﬁg (Utah Dist.
Ct., Salt Lake, Nov. 18, 1994)(lesbian co-parent permitted to pﬁrsue visitations wﬁere she stood in -

loco parentis to the child and it was in the best interests of the child to permit the claim).



It must be kept in mind that thé abo?é ﬁoﬁ-exhaustive list of cases granting standing
to seek custody and/or visitations involves a diqute between the biological and non-biological
parenfs in. a lesbian relationship. Nonetheless, these case contradi-ct Judge Alsop’s pronduncement
that th¢ vast majority of cases do not grant standing to a non-biological half of a sém: sex
relationship. Even Jﬁdge Alsop (in footnote 4 of the Order of Remé_nd) recognized that a same séx
partner such as the Petitioner Tina is entitled to visitation if in the best intereéts of the child. If Ti_nzi |
has standing to be granted Visi_tation in .cases. where the dispute is with anatural parent, then certainly
- she has standing to be granted custody .in a caserlike this where the dispute is with another third party.

‘Using language cited by this Court in the past, this is a dispute between a '.'third party"

' a;nd a "third party" as far a:% t'h.e's'ubj.ect child is concemed. See In re Jade E. G. and James A G., 575
S.E.2d 325 (W.Va. 2002)(the language theréfn used relates to a dispute between a third party and
a natural parent, and the dispute in the instant Vcase does not in;/olve anatural parent). As sﬁch; this
is a case of first impression for this Court and in deciding the same this Court should oontinué to be
guided by the "child’s welfare [a]s the paramount and cont'rolling factor in all custody ma’;tefs."
David M. v. Margaret M., 182 W.Va. 57, 60, 385 S.E.2d 912, 916 (1989). -

Inthis case, the bests interests of Z willbe promoted by awarding his custody back
to Tina. Prior to Christina’s death, Z. s family living environment inciuded Tina, Christilna, and
Tina’s natural daughter. "o protect the equitable rights of é child in this situation, the child’s
environment should not be disturbed without a clear showing of beneﬁt ttl“.) him." In re Brandon L.E.,
inﬁa. The evidence adduced in the underlying proceeding is devoid of any shOWihg'that changing
Z s environment from Tina .Would be clearly beneficial to him. |

B. The judiciary, and not the.legislati‘ve branch, is the proper forum for interpreting

prior court rulings, to include whether a same sex partner of a deceased biological mother has
standing to be awarded custody, unless her lifestyle is demonstrated to have a deleterious




effect ﬁpon fhe s.ubjec‘;_ child.
In its Order of Remal_ld, the Circuﬁ Judge was "of the opinion that the question of
 whether t.o extend the concépt of ‘psyﬁh_ological pai‘ent’ to re’ﬁch these circumstances is a QUestion
better left to the Legislamm, in its capacity as a voice of the peopie of the State of West Virgjnia."
As this Court khows, it has been the judiciary, with the legislahlre in tow, that has defined family law
in the State of West Virgini a. The concepts of "primary caretaker,” presumptions of gifts to amarital -
eétate, rehabilitativé alimony, and the like have all been court defined.- qu this Court to ad&ess this
case 6f first impljessibn Would not be out of fhe ordjnal'y in the family law arena. In this regard, the
C‘ircuit. Court’s new deference to the legislature. on a family law issue contradicts past judicial
practi.ce. |
In point of fact, if deference is given to the legislature in this dispute bétween Tinaand
the maternal grandfather, Respondent S , the only statutory authority that would have any bearing
is the Grandpérent Visttation statute, WV Code § 48-10-101 et. seq. (2002).. Application of that
statute Wb_uid result in only visitation rights being grantéd to £ That type of deference to
statutory auﬂlority would not help to resolve this dispute, which therefore supplies a further reason
for this Court to address the issues i_n controversy and not defer this to ﬂle.legislatufe as suggested
- by the Circuit Judge.. |
The Order of Rémand is repléte with reliance on denying standing to Tina as the
~ former "same sex partner” of a biological parent. Had a grémdparent or étep-parent served in the
same role as Tina, it is reasonable to s.uggest that in a dispute with another third party that standing
| ~ would not have beert denied to the grandparent or step—pal;en‘t because coﬁrts have granted standing
to such individuais. See, e.g., Overﬁefd, inﬁa. Itis apparent that the Circuit Court’s concerﬁ focuges

- on the same sex relationship between Tina and Christina.



- The Family Couﬁ I udgé found that the relati.onship between ’-fina and Christina was
immaterial to his ruling. His ruling is consistent with established casé law in this State, Which requires
that a person’s lifestyle must have a deleterious impact on the subject child before it can be used to
deny custody or visitation. See, e.g., Rowsey v. Rowsey, 329 S E.2d 57 (W.Va. 1985)The |
speculative ﬁarm of a mother's friendship with another woman who was a lesbian does not require
a change of custod'y..); MS.P. v. P E.P.., 358 S.E.id 442 (W.Va. 1987)(wife’s association with
homosexual man, absent proof of harm to chﬂdren, did not justify award of custody tb husband). See |
also “Cénﬁng 0'1-1t'i11 West Virgirﬁa: Child Custody and Visitation Disputes Involving G_ay or Lesbian
Parents", 1700 W.Va.L.Rev. 107 (1 997). This Court should therefore adopt the Family Court Judge’s |
conclusion that the lifestyle of Tina and Christina ié immateriél,'bl_lt only serves as a backdrop as to

how and why Tina became the psychological parent by design of Z:

V. PRAYER FOR RELIEF
WHEREFORE, your Guardiah ad Litem respectfully prays that the December 2, 2003
Order of the Circuit Court of Clay County be reversed, that custody of your Guardian.ad Litem’s.
charge, the infant Z: B | S bq awarded to the Petitioner, Tina Burch, and your Guardian
ad Litem prays for such other relief which this Court deems appropriate.:

Submitted this 30" day of March, 2004.

ardian Drive
" Diana, WV 26217
(304) 847-7390



' CERTIFICATE OF SERVICE

LT effrey L. Hall, Guardian ad Litem, do hereby certify that served a true copy of t,he,

foregoing MOTION TO FILE BRIEF AS AN AMICUS CURIAE and BRIEF OF AN AMICUS

CURIAE upon the Petitibner Tina Burch, by mailing a copy of the samé,_regular U.S. mail, to her

counsel, James W. Douglas, at P.O. Box 4235, Sutton, WV 26601, and upon the Respondent, F
Smarr, by mailing a copy of the saﬁle, regﬁlar U.S. mail, to his counsel, Donald K. Bischbff, at 517

Main Street, Summersville, WV 26651, on this 30" day of March, 2004.




